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CASES 


SUPREME  COURT  OF  ILLINOIS. 


CENTRAL  GRAND  DIVISION. 

JANUARY    TERM,   1878. 


Charles  G.  Williams 

v. 
The  Town  op  Roberts. 

1.  Municipal  subscription  and  bonds — requisites  to  validity.  Where  a 
municipality  is  empowered  to  subscribe  to  the  capital  stock  of  a  railroad  com- 
pany, and  issue  its  bonds  in  payment  of  the  subscription,  but  it  is  also  required 
that  there  shall  first  be  an  affirmative  vote  of  a  majority  of  the  electors  of  the 
municipality  to  that  effect,  no  power  exists  to  make  the  subscription  and  issue 
the  bonds  until  after  such  vote  shall  have  been  obtained,  at  an  election  held  for 
that  purpose,  called  by  the  authority  prescribed  by  the  law,  and  upon  such 
notice  of  the  time  and  place  of  holding  the  election  as  the  law  directs ;  and 
whoever  deals  in  municipal  bonds  is  chargeable  with  knowledge  whether  these 
precedent  conditions  to  the  existence  of  the  power  of  making  the  subscription 
and  issuing  the  bonds  have  been  complied  with. 

2.  Same — of  the  call  and  notice  of  town  election.  Where  the  law  under  which 
a  town  subscription  was  made  and  its  bonds  issued  to  a  railway  company, 
required  there  should  first  be  an  affirmative  vote  of  a  majority  of  the  electors 
of  the  town  authorizing  the  subscription,  and  that  the  election  should  be  called 
upon  the  application  of  twenty  legal  voters  and  tax-payers  of  the  town,  and  that 
notice  of  the  election  should  be  posted  for  at  least  twenty  days,  and  the  appli- 
cation for  the  election  was  signed  by  only  twelve  legal  voters  and  tax-payers 
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of  the  town,  and  the  notice  of  the  election  was  posted  only  ten  days,  it  was 
held,  that  the  election  was  a  nullity,  and  gave  no  power  to  make  the  subscrip- 
tion and  issue  the  bonds. 

3.  Same — what  municipalities  may  be  authorized  to  subscribe  without  vote. 
County  boards,  such  as  boards  of  supervisors,  county  commissioners,  and  the 
municipal  authorities  of  incorporated  cities,  towns  and  villages,  may,  when 
empowered  so  to  do  by  proper  legislation,  subscribe  for  the  capital  stock  of 
railroad  corporations  without  first  submitting  the  question  to  the  electors  of 
the  municipality,  they  being  considered  as  the  representatives  of  the  electors. 
But,  under  our  township  system,  there  is  no  officer  or  board  representing  the 
corporate  authority  of  the  town,  the  electors  only  representing  it,  and  they 
must  so  necessarily  act  through  town  meetings  or  elections. 

4.  Same — whether  invalid  election  may  be  validated  by  legislation.  It  has  been 
held,  that  where  municipal  authorities  may  be  empowered  by  the  legislature  to 
subscribe  for  capital  stock  of  a  railroad  company  without  a  vote  of  the  electors, 
the  legislature  may  declare  a  non-compliance  with  the  law  in  holding  an  elec- 
tion on  a  proposition  to  make  such  subscription,  of  no  consequence,  and  thereby 
validate  the  same;  but  the  legislature  is  powerless,  by  subsequent  enactment, 
to  validate  a  void  election  of  a  town,  under  the  township  system,  for  such 
subscription. 

5.  Same — bonds  not  rendered  valid  by  recitals  therein.  The  recitals  of  those 
officers  invested  with  the  ministerial  duty  of  issuing  municipal  bonds,  as  to 
the  legality  of  the  election  authorizing  their  issue,  and  the  existence  of  the 
facts  necessary  to  their  validity,  will  not  render  such  bonds,  when  issued  with- 
out authority  of  law,  valid,  in  the  hands  of  bona  fide  holders.  The  agent  can 
not,  by  his  act  alone,  invest  himself  with  power  to  bind  his  principal,  and  his 
act,  unknown  to  and  unsanctioned  by  his  principal,  can  not  be  held  to  estop 
the  latter  to  deny  his  power  to  act. 

6.  Constitutional  law — legislative  power  to  create  debt  for  municipal  corpora- 
tion. It  is  the  settled  rule  of  this  court,  and  engrafted  on  our  present  consti- 
tution, that  the  legislature  can  not  compel  a  municipal  corporation  to  incur  a 
debt  or  issue  its  bonds  for  a  local  corporate  purpose,  without  its  consent. 
Under  the  old  constitution  it  might  be  invested  with  power,  to  that  end,  by  the 
legislature,  and  incur  such  debt  through  its  corporate  authority,  but  the  legis- 
lature is  not  authorized  to  create  such  debt  for  it,  or  to  compel  its  corporate 
authority  to  do  so. 

7.  Where  an  election  of  a  town,  to  decide  upon  a  corporate  subscription, 
was  not  called  according  to  law,  and  the  notice  thereof  was  not  given  for  the 
requisite  time,  it  was  held,  that  a  subsequent  act  of  the  legislature  legalizing 
such  election,  and  declaring  it  and  the  subscription  binding,  was  invalid, 
because  beyond  legislative  power. 

8.  Township  system — corporate  authority  of  town.  The  supervisor  and 
town  clerk,  neither  separately  nor  conjointly,  are  the  corporate  authority  of 
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their  town.  They  are  simply  town  officers,  with  limited  duties  to  perform  in 
respect  of  town  affairs.  They  possess  no  power  as  town  officers,  or  under  the 
statute,  except  under  the  direction  of  the  corporate  authorities  (the  electors), 
to  do  any  act  in  regard  to  making  corporate  subscriptions  or  issuing  bonds. 
The  town  must  act  through  its  electors,  either  to  ratify  an  act  already  done  or 
to  authorize  an  act  to  be  subsequently  done. 

Appeal  from  the  Circuit  Court  of  Marshall  county;  the 
Hon.  John  Burns,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  by  appellant,  as  assignee 
of  the  Hamilton,  Lacon  and  Eastern  Railroad  Company, 
against  appellee,  upon  a  certain  bond  executed  and  delivered 
by  appellee  to  said  railroad  company,  as  follows : 

"?1000.  No.  17. 

"  United  States  of  America,  State  of  Illinois,  County  of  Mar- 
shall, Town  of  Roberts: 

"  Know  all  men  by  these  presents,  that  the  town  of  Roberts, 
in  the  county  of  Marshall  and  State  of  Illinois,  is  indebted  to 
the  Hamilton,  Lacon  and  Eastern  Railroad  Company,  or 
bearer,  in  the  sum  of  $1000,  lawful  money  of  the  United  States, 
which  the  said  town  of  Roberts  promises  to  pay  to  said  Ham- 
ilton, Lacon  and  Eastern  Railroad  Company,  or  to  the  bearer 
hereof,  on  the  7th  day  of  April,  in  the  year  1876,  at  the  office 
of  the  treasurer  of  the  county  of  Marshall,  aforesaid,  in  the 
town  of  Lacon,  Illinois,  on  the  presentation  of  this  bond,  with 
interest  thereon  from  the  7th  day  of  April,  A.  D.  1871,  at  the 
rate  of  ten  per  centum  per  annum,  payable,  annually,  at  the 
office  of  the  treasurer  of  the  county  of  Marshall,  aforesaid,  on 
the  7th  day  of  April  in  each  year,  on  the  presentation  and 
surrender  of  the  annexed  coupons,  as  they  severally  become 
due. 

"  This  bond  is  one  of  a  series,  amounting,  in  the  aggregate, 
to  $30,000,  and  consisting  of  thirty  bonds,  numbered  from  one 
to  thirty,  inclusive,  each  of  which  is  for  $1000,  and  all  of 
which  are  of  even  date,  and  are  issued,  in  accordance  with  the 
laws  of  the  State  of  Illinois,  in  payment  of  a  subscription  made 
by  said  town  of  Roberts  for  300  shares  of  the  capital  stock  of 
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the  Hamilton,  Lacon  and  Eastern  Railroad  Company,  which 
said  subscription  was  made  by  said  town  by  virtue  of  a  vote 
of  a  majority  of  the  voters  of  said  town  in  favor  thereof,  at  a 
special  election  held  for  such  purpose  in  said  town  on  the  25th 
day  of  March,  A.  D.  1869,  in  pursuance  of  the  laws  of  the 
State  of  Illinois,  and  the  several  acts  of  the  General  Assembly 
incorporating  said  railroad  company. 

"  In  witness  whereof  the  supervisor  of  said  town  of  Roberts 
has  signed  this  bond,  and  the  clerk  of  said  town  has  attested 
the  same,  and  on  this  7th  day  of  April,  in  the  year  1871. 

John  Norton, 

Supervisor  of  the  Town  of  Roberts,  Marshall  Co.,  State  of  Illinois. 

"  Attest :  Joseph  Maleham, 

Clerk  of  the  Town  of  Roberts,  Marshall  Co.,  State  of  Illinois. 

"  Indorsement :    This  bond  is  issued  by  the  town  of  Roberts, 

on  the  7th  day  of  April,  A.  D.  1871,  and  duly  recorded  by 

me  according  to  law. 

Joseph  Maleham, 

Clerk  of  the  Town  of  Roberts." 

The  following  is  a  copy  of  the  coupon  attached  to  foregoing 
bond : 

"  Town  of  Roberts,  county  of  Marshall,  State  of  Illinois, 
will  pay  to  the  bearer  $100,  at  the  office  of  the  county  treas- 
urer in  the  town  of  Lacon,  on  the  7th  day  of  April,  1876, 
interest  on  bond  No.  17,  issued  by  said  town  in  payment  of 
subscription  to  the  capital  stock  of  the  Hamilton,  Lacon  and 

Eastern  Railroad  Company. 

John  Norton, 

Supervisor  of  the  Town  of  Roberts. 

Joseph  Maleham, 

Clerk  of  the  Town  of  Roberts. 

"Indorsement:    Filed  September  21,  1871. 

(Signed)  James  Westcott,  Clerk"     • 

The  declaration  avers  the  indorsement  of  the  bond  to  appel- 
lant, on  the  day  it  bears  date,  by  the  Hamilton,  Lacon  and 
Eastern  Railroad  Company,  and  contains  the  other  necessary 
averments  to  charge  appellee  with  its  payment. 
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Appellee  pleaded  two  pleas,  as  follows : 

"  1st.  And  now  the  defendant  comes  and  defends  the  wrong 
and  injury  when,  etc.,  and  says  actio  non,  because  it  says  that 
the  said  election  set  forth  and  recited  in  said  bond  was  held 
contrary  to  and  in  violation  of  law,  in  this :  that  the  said  elec- 
tion was  called  by  the  town  clerk  of  said  town  without  any 
application  having  been  filed  therefor,  as  required  by  an  act 
of  the  General  Assembly  of  said  State,  in  force  March  5, 1869, 
entitled  'An  act  to  authorize  the  incorporated  towns  of  La  Salle 
and  Marshall  and  Livingston  counties  to  subscribe  to  the  cap- 
ital stock  of  the  Hamilton,  Lacon  and  Eastern  Railroad  Com- 
pany f  but  the  same  was  called  by  said  clerk  under  and  by 
virtue  and  in  pursuance  of  a  certain  application,  in  writing, 
filed  in  his  office  on  the  18th  day  of  February,  A.  D.  1869, 
which  application  was,  in  fact  and  figures,  as  follows,  to-wit: 

Ui  To  the  Township  Clerk  of  the  Township  of  Roberts,  County 
of  Marshall  and  State  of  Illinois  : 

"' C.  Broaddus,  Hiram  Myers,  (justice  of  the  peace  and 
supervisor,)  and  twelve  freeholders  of  the  said  township, 
deeming  it  necessary  that  a  special  township  meeting  be  held 
in  said  township,  for  the  purpose  of  allowing  the  legal  voters 
of  said  township  to  vote  upon  the  question  as  to  whether  or 
not  said  township  shall  subscribe  $30^000  to  the  capital  stock 
of  the  Hamilton,  Lacon  and  Eastern  Railroad  Company,  and 
issue  the  bonds  of  said  township  therefor,  payable  one-third 
in  three  years,  one-third  in  five  years,  and  one-third  in  eight 
years  from  this  date,  with  ten  per  cent  interest  thereon  per 
annum,  payable  annually,  for  the  purpose  of  building  a  rail- 
road from  the  city  of  Lacon,  on  the  grade  of  the  American 
railroad,  through  said  town  of  Roberts,  to  connect  with  the 
Chicago,  Alton  and  St.  Louis  railroad  in  said  State,  to  be 
signed  by  the  supervisor  and  countersigned  by  the  clerk  of  said 
township,  as  follows,  to-wit :  when  the  track  of  said  Hamilton, 
Lacon  and  Eastern  railroad  shall  have  been  graded,  ties  laid 
and  the  iron  thereon,  and  the  said  railroad  completed  and  the 
cars  running  in   said  town  of  Roberts,  together  with  a  side 
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track  and  depot,  built  within  one-half  or  three-fourths  of  a 
mile  of  the  geographical  center  of  said  town  of  Roberts,  on 
the  line  of  said  railroad,  then  the  sum  of  $30,000,  or  so  much 
of  said  sum  as  may  be  necessary  for  the  completion  of  the  said 
railroad,  of  said  bonds,  shall  be  issued  as  aforesaid, — we  there- 
fore ask  you  to  call  a  meeting  of  said  township,  for  the  pur- 
pose of  voting  upon  the  question  of  subscribing  said  stock, 
as  aforesaid,  as  soon  as  you  can  conveniently  do  so. 

" ''  James  Hoyt,  Geoege  W.  Walker, 

" '  Jacob  Salter,         William  B.  Green, 
" e  John  Norton,  J.  R.  Show, 

" (  Abraham  Delong,  Livingston  Roberts, 
" (  Joseph  Malone,      J.  J.  Myers, 
" i  D.  H.  Maleham,     James  B.  Davis.' 
"  And  the  defendant  in  fact   says,  that  the  said  application 
remaining  on  file  in  the  office  of  the  town  clerk  on  the  15th 
day  of  March,  A.  D.  1869,  said  clerk  called  said  election  in 
pretended  pursuance  of  said  application,  and  on  the  said  day 
posted  written  notices  of  such  election  in  three  of  the  most 
conspicuous  places  in  said  town,  which  notices,  so  posted,  wTere 
in  letters,  words  and  figures,  as  follows: 

Ui  Special  Town  Meeting. — Whereas,  the  supervisor  and  jus- 
tice of  the  peace,  with  twelve  freeholders,  of  the  town  of 
Roberts,  having,  in  writing,  filed  in  my  office  a  statement  that 
a  special  town  meeting  is  necessary  to  the  interest  of  said 
town,  setting  forth  the  object  of  the  meeting,  the  inhabitants, 
legal  voters  of  the  said  town  of  Roberts,  are  therefore  hereby 
notified  that  a  special  town  meeting  will  be  held  at  the  town 
hall  on  Thursday,  the  25th  day  of  March,  1869.  The  polls 
will  be  open  at  9  o'clock  in  the  forenoon,  and  close  at  6  o'clock 
in  the  afternoon,  for  the  purposes  following,  to-wit :  For  the 
purpose  of  allowing  the  legal  voters  of  said  town  to  vote  upon 
the  question  as  to  whether  or  not  said  township  shall  subscribe 
$30,000  to  the  capital  stock  of  the  Hamilton,  Lacon  and  East- 
ern Railroad  Company,  and  issue  the  bonds  of  said  township 
therefor,  payable  one-third  in  three  years,  one-third  in  five 
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years,  and  one-third  in  eight  years  from  this  date,  with  ten 
per  cent  interest  thereon  per  annum,  payable  annually,  for  the 
purpose  of  building  a  railroad  from  the  city  of  Lacon,  on  the 
old  grade  of  the  American  Central  railroad,  through  said 
town  of  Roberts,  to  connect  with  the  Chicago,  Alton  and  St. 
Louis  railroad,  in  said  State,  said  bonds  to  be  signed  by  the 
supervisor  and  countersigned  by  the  clerk  of  said  town,  as 
follows,  to-wit :  when  the  track  of  said  Hamilton,  Lacon  and 
Eastern  railroad  shall  have  been  graded,  ties  laid  and  the  iron 
laid  thereon,  and  the  said  railroad  completed  and  the  cars 
running  in  said  town  of  Roberts,  together  with  a  side  track 
and  depot,  built  within  one-half  or  three-quarters  of  a  mile  of 
the  geographical  center  of  the  town  of  Roberts,  on  the  line  of 
said  railroad,  then  the  sum  of  $30,000,  or  so  much  of  said  sum 
as  may  be  necessary  for  the  completion  of  said  railroad,  of 
said  bonds,  shall  be  issued  as  aforesaid,  being  the  object  con- 
tained in  said  statement  filed  in  my  office  this  8th  day  of  Feb- 
ruary, 1869. 

"'Given  under  my  hand,  at  Roberts,  this  15th  day  of 
March,  1869. 

"<H.  Statler,  Town  ClerkJ 

"  And  said  election,  mentioned  in  plaintiff's  declaration  and 
the  bond  described  therein,  was  held  in  pursuance  of  said 
application  and  notice,  and  by  virtue  of  no  other  authority, 
application  or  notice  whatever;  and  the  notice  thereof  given 
was  not  for  the  length  of  time  required  by  said  law,  being  only 
ten  days'  notice,  nor  was  the  said  election  called  or  held  in 
pursuance,  nor  in  pretended  pursuance,  of  said  act,  whereof 
the  defendant  says  that  the  said  election,  as  held,  was  unlawful 
and  void,  called  without  authority,  and  conferred  no  authority 
on  the  supervisor  and  town  clerk  of  said  town,  nor  upon  either 
of  them,  to  make  the  subscription  of  stock  mentioned  in  the 
said  declaration,  nor  to  issue  the  bonds  and  coupons  in  pay- 
ment thereof,  in  manner  and  form  as  in  said  declaration  stated, 
wherefore  the  defendant  in  fact  saith,  that  the  said  bonds  and 
coupons  were  made  and  issued  by  the  said  supervisor  and  town 
2—88  III. 
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clerk  of  said  town  without  authority  of  law,  and  are  void ; 
and  defendant  further,  in  fact,  says,  that  the  said  application 
and  notice  have  ever  since  remained  of  record  in  the  town 
clerk's  office  of  said  town,  among  the  public  records  of  said 
town,  and  said  election  was  also  attached  to  and  formed  a  part 
of  the  written  contract  of  subscription  made  by  the  supervisor 
of  said  town  on  the  subscription  book  of  the  said  railroad 
company — all  of  which  the  plaintiff,  prior  to  his  alleged  pur- 
chase of  said  bonds,  had  constructive  notice,  to-wit:  on  the 
7th  day  of  April,  1871,  at,  etc.  And  defendant  further,  in  fact, 
saith,  that  at  said  election  the  votes  cast  for  said  subscription 
were  not  a  majority  of  all  the  votes  of  said  town,  being  about 
one-third  of  the  legal  votes  of  said  town,  but  were  a  majority 
of  all  the  votes  cast  at  said  pretended  election.  All  of  which 
defendant  is  ready  to  verify,  whereof  it  prays  judgment,  etc. 

"  2d.  And  for  further  plea  in  this  behalf  to  said  plaintiff's 
declaration,  defendant  says  actio  non,  because  it  says,  that  at 
the  said  election,  mentioned  in  said  declaration  and  bond 
attached  thereto,  it  was  voted,  as  specified  in  the  notice  thereof, 
to  subscribe  the  said  stock  to  the  said  railroad  company,  for 
the  purpose  of  building  a  railroad  from  the  city  of  Lacon,  on 
the  old  grade  of  the  American  Central  railroad,  through  said 
town  of  Roberts,  to  connect  with  the  Chicago  and  Alton  rail- 
road, in  said  State,  a  distance  of  fifty-one  miles,  said  railroad 
being  named  in  said  notice  as  the  i  Chicago,  Alton  and  St. 
Louis  railroad/  said  bonds  to  be  issued  when  the  track  of  the 
Hamilton,  Lacon  and  Eastern  Railroad  Company  shall  have 
been  graded,  ties  laid,  the  iron  thereon,  and  the  railroad  com- 
pleted and  the  cars  running  in  said  town,  together  with  side 
track  and  depot  building,  within  one-half  or  three-quarters 
of  a  mile  from  the  geographical  center,  on  the  line  of  said 
American  Central  railroad,  then  the  bonds,  or  so  much  thereof 
as  may  be  necessary,  to  be  issued,  the  said  purpose  and  condi- 
tion being  stated  in  the  notice  of  said  election.  And  defend- 
ant in  fact  says,  that  afterwards,  to-wit :  on  the  31st  day  of 
March,  A.  D-.  1869,  and  by  virtue  of  said  election,  and  of  no 
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other  authority  whatever,  the  supervisor  of  said  town,  upon 
the  books  of  the  Hamilton,  Lacon  and  Eastern  Railroad  Com- 
pany, subscribed  for  300  shares,  of  $100  each,  of  the  capital 
stock  of  the  Hamilton,  Lacon  and  Eastern  Railroad  Company, 
to  aid  in  the  construction  of  the  said  railroad  from  Lacon  to 
the  Illinois  Central  railroad.  And  defendant  in  fact  saith, 
that  the  said  supervisor,  in  making  said  subscription,  did  not 
pursue  the  authority  vested  in  him  by  said  election,  even  if 
said  election  had  been  legal  and  valid,  and  the  said  subscrip- 
tion was  not  in  fact  made  to  or  used  in  building  the  Hamilton, 
Lacon  and  Eastern  railroad  from  the  city  of  Lacon,  on  the 
grade  of  the  American  Central  railroad,  through  said  town,  to 
connect  with  the  Chicago  and  Alton  railroad,  named  the  Chi- 
cago, Alton  and  St.  Louis  railroad  in  said  notice,  but,  on  the 
contrary,  said  subscription  was  made  to  aid  in  the  construc- 
tion of  the  said  Hamilton,  Lacon  and  Eastern  railroad  from 
Lacon  eastward  to  the  Illinois  Central  railroad,  and  the  said 
subscription  was,  in  fact,  used  in  building  a  railroad  from 
Lacon  sixteen  miles,  to  connect  with  the  Chicago,  Jacksonville 
and  St.  Louis  railroad.  And  defendant  in  fact  saith,  that  said 
subscription  as  made,  and  the  enterprise  in  which  the  same 
was  expended,  were  each  a  different  enterprise,  substantially 
and  fundamentally,  from  the  enterprise  voted  for,  as  specified 
in  said  election  notice,  and  not  so  beneficial  to  defendant. 
And  defendant  in  fact  saith,  that  true  it  is  that  the  General 
Assembly  of  said  State  of  Illinois  did  pass  an  act  entitled  ' An 
act  supplemental  to  certain  acts  of  the  General  Assembly  re- 
lating to  the  Hamilton,  Lacon  and  Eastern  Railroad  Company, 
and  to  legalize  the  organization  of  said  company,  and  to  con- 
firm the  subscription  to  the  capital  stock  thereof/  approved 
April  17,  1869,  which  said  pretended  act  declares  that  said 
subscription  is  thereby  made  valid  and  binding,  according  to 
the  terms  thereof,  and  authorizes  the  supervisor  of  said  town 
of  Roberts  to  issue,  in  due  form,  bonds  of  the  said  township 
for  the  payment  of  the  amount  of  stock  subscribed,  according 
to  the  terms  of  the  subscription ;  but  defendant  in  fact  saith, 
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that  said  pretended  act  of  the  General  Assembly,  in  so  far  as 
it  attempts  to  legalize  said  subscription,  is  in  violation  of  the 
constitution  of  the  State  of  Illinois  at  that  time  in  force,  and 
to  that  extent  is  and  was  null  and  void,  wherefore  defendant 
in  fact  saith,  said  subscription  and  the  issuance  of  said  bonds 
in  payment  thereof  were  without  authority  of  law  and  void, 
and  the  said  bond  and  coupon  are  null  and  void.  All  of 
which  the  defendant  is  ready  to  verify,  wherefore  it  prays 
judgment." 

Appellant  demurred,  jointly  and  severally,  to  these  pleas, 
and  the  court  overruled  the  demurrer,  whereupon,  appellant 
electing  to  abide  by  his  demurrer,  judgment  was  rendered  in 
favor  of  appellee. 

Mr.  James  M.  Outright,  for  the  appellant. 

Mr.  A.  J.  Bell,  for  the  appellee. 

Mr.  Chief  Justice  Scholfield  delivered  the  opinion  of 
the  Court: 

This  court  has  repeatedly  announced  the  doctrine,  that  where 
a  municipality  is  empowered  to  subscribe  to  the  capital  stock 
of  a  railroad  company,  and  issue  its  bonds  in  payment  of  the 
subscription,  but  it  is  also  required  that  there  shall  first  be  an 
affirmative  vote  of  a  majority  of  the  electors  of  the  municipality 
to  that  effect,  no  power  exists  to  make  the  subscription  and 
issue  the  bonds  until  after  such  vote  shall  have  been  obtained, 
at  an  election  held  for  that*  purpose,  called  by  the  authority 
prescribed  by  the  law,  and  upon  such  notice  of  the  time  and 
place  of  holding  the  election  as  the  law  shall  direct;  and  that 
whoever  deals  in  municipal  bonds  is  chargeable  with  know- 
ledge whether  these  precedent  conditions  to  the  existence  of 
the  power  of  making  the  subscription  and  issuing  the  bonds 
have  been  complied  with.  Marshall  County  v.  Cook,  38  111. 
48 ;  People  ex  rel.  etc.  v.  Supervisors  of  Logan  County,  63  id. 
384 ;  Harding  v.  Rockford,  Bock  Island  and  St.  Louis  R.  R. 
Co.  65  id.  90;  Middleport  v.  jZtna  Life  Ins.  Co.  82  id.  562. 
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The  first  section  of  the  act  of  March  6,  1867,  (Private  Laws 
of  1867,  vol.  1,  p.  866,)  under  the  provisions  of  which  it  is 
claimed  the  bond  in  controversy  was  issued,  requires  there 
shall  first  be  an  affirmative  vote  of  a  majority  of  the  electors 
of  the  town,  authorizing  the  subscription;  that  the  election 
shall  be  called  upon  the  application  of  twenty  legal  voters  and 
tax-payers  of  the  town ;  and  that  notice  of  the  election  shall 
be  posted  for  at  least  twenty  days.  The  pleas  show  that  the 
application  for  the  election  was  signed  by  only  twelve  legal 
voters  and  tax-payers  of  the  town,  and  that  the  notice  of  the 
election  was  posted  only  ten  days.  Under  the  ruling  referred 
to,  therefore,  it  must  follow,  the  election  was  a  nullity,  and  no 
power  existed  in  the  supervisor  of  the  town  to  make  the  sub- 
scription and  issue  the  bonds. 

But  it  is  contended,  that,  conceding  this  to  be  true,  the  sub- 
scription and  issue  of  the  bonds  were  made  valid  by  a  curative 
act  of  the  legislature,  in  force  April  17,  1869.  (Private  Laws 
of  1869,  vol.  3,  p.  302.)  The  second  section  of  that  act  does 
assume  to  have  that  effect.  It  refers  to  the  subscription  by 
name,  and  declares  that  it  shall  be  valid  and  binding;  and, 
therefore,  if  it  was  within  legislative  competency  thus  to  bind 
the  town,  that  settles  the  objection  to  the  bond. 

County  boards,  such  as  boards  of  supervisors,  county  com- 
missioners, etc.,  and  the  municipal  authorities  of  incorporated 
cities,  towns  and  villages,  may,  when  empowered  so  to  do  by 
proper  legislation,  subscribe  for  the  capital  stock  of  railroad 
corporations  without  first  submitting  the  question  to  the  elec- 
tors of  the  municipality.  They  are  elected  as  repesentatives 
of  the  electors,  and,  theoretically,  in  appropriate  cases,  their 
acts  are  the  acts  of  those  they  represent.  Hence  it  has  been 
held,  where  a  vote  of  the  electors  has  been  required  as  a  pre- 
cedent condition  to  the  making  of  a  subscription  for  stock  in 
a  railroad  company,  and  the  law  prescribing  the  mode  of  call- 
ing and  holding  the  election  has  not  been  observed,  inasmuch 
as  the  legislature  might  have  empowered  the  municipal  author- 
ities to  make  the  subscription  without  first  submitting  the 
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question  to  the  electors,  it  may,  by  a  subsequent  enactment, 
declare  the  non-compliance  with  the  law  in  the  holding  of  the 
election  of  no  consequence,  and  validate  the  subscription — in 
other  words,  validate  the  subscription  without  reference  to  the 
election.  This,  however,  it  will  be  observed,  is  upon  the 
theory  that  power  to  make  the  subscription  does  not,  in  any 
degree,  necessarily  depend  upon  a  vote  of  the  electors  of  the 
municipality  upon  that  question,  but  solely  upon  the  will  of  the 
legislature. 

But,  under  our  system  of  township  organization,  there  is  no 
officer  or  board  representing  the  corporate  authority  of  the 
town.  The  electors,  only,  represent  it,  and  they,  in  doing  so, 
must  and  do  necessarily  act  through  town  meetings  or  town 
elections,  and  it  is  not  pretended  they  may,  or  did,  in  the 
present  instance,  bind  the  town  in  any  other  way.  The  doc- 
trine has  been  announced  and  adhered  to  by  this  court  for  a 
number  of  years,  and  is  engrafted  upon  our  present  constitu- 
tion, that  the  legislature  can  not  compel  a  municipal  corpora- 
tion to  incur  a  debt  or  issue  its  bonds  for  a  local  corporate 
purpose  without  its  consent.  Hessler  v.  Drainage  ComWs,  53 
111.  110;  Lovingston  v.  Wider,  id.  302.  The  municipality  may 
be  invested  with  power  by  the  legislature  to  that  end,  and 
incur  such  debt  through  its  corporate  authority ;  but  the  legis- 
lature is  not  authorized  to  create  such  debt  for  it,  or  to  compel 
its  corporate  authority  to  do  so. 

Here,  then,  the  only  pretense  that  the  corporate  authority 
of  the  town  (the  electors)  acted,  in  making  this  subscription 
and  issuing  the' bonds,  is  the  pretended  election.  But  it  was 
not  called  in  conformity  with  law,  and  the  notice  of  the  elec- 
tion was  not  given  as  the  law  required.  Of  this,  it  is  to  be 
presumed,  the  electors  were  cognizant,  and,  being  advised  of 
its  illegality,  it  is  fair  to  presume  that  many  opposed  to  the 
proposition  pretended  to  be  submitted  did  not  participate  in 
the  election,  knowing  that  they  could  not  possibly  be  affected 
by  it.  The  election  being  illegal  and  void,  it  is  impossible  to 
say  that,  in  any  view,  the  result  can  be  regarded  as  the  assent 
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of  the  corporate  authority  of  the  town  to  the  proposition  sub- 
mitted. The  corporate  authority  of  the  town  (the  electors) 
must  and  can  only  act  when  called  together  in  obedience  to 
law,  and  when  not  thus  called  together  it  is  obvious  any  action 
by  them  can,  at  best,  amount  to  no  more  than  the  action  of  a 
mass  meeting.  The  supervisor  and  town  clerk,  neither  sepa- 
rately nor  associately,  are  the  corporate  authority  of  the  town. 
They  are  simply  town  officers,  with  limited  duties  to  perform 
in  respect  of  town  affairs,  whom  the  law  has  appointed  to 
discharge  a  ministerial  duty,  in  obedience  to  the  direction  of 
the  town  authority.  They  possessed  no  power,  either  as  town 
officers  or  under  the  statute,  except  under  the  direction  of  the 
corporate  authority  of  the  town,  to  do  any  act  in  regard  to 
making  the  subscription  or  issuing  the  bonds. 

The  act  of  April  17,  1869,  then,  rests  solely  on  the  power 
of  the  legislature  to  create  a  debt  against  the  town  without  the 
consent  of  its  corporate  authority.  That  consent  had  not  been 
given  anterior  to  the  passage  of  the  act — it  was  not  required, 
nor  has  it  been  given  posterior  to  its  passage — and  hence, 
upon  the  authority  of  the  cases  referred  to,  it  was  invalid, 
because  beyond  legislative  competency.  This  question  was 
fully  considered  and  discussed  in  Marshall  v.  Silliman,  61  111. 
218,  and  Wiley  et  al.  v.  Silliman,  62  id.  170,  and  what  we  have 
said  goes  but  little  beyond  a  re-statement  of  the  propositions 
there  carefully  elaborated.  It  is  true,  in  those  cases  the  sub- 
scription condemned  had  not  been  authorized  by  the  corporate 
authority  of  the  town,  although  an  election  for  that  purpose 
was  claimed  to  have  been  held,  because  no  law  authorized  an 
election  for  that  purpose ;  but  the  difference  between  a  pre- 
tended election,  held  to  be  a  nullity  because  not  authorized 
by  any  law,  and  one  held  to  be  a  nullity  because  not  called 
and  held  in  obedience  to  an  existing  law,  can  surely  be  of  no 
significance  to  the  present  question.  The  result  is,  in  neither 
case  was  there  any  action  of  the  corporate  authority  of  the 
town  (the  electors)  on  the  question,  which  the  law  will  recog- 
nize, and  in  both  cases  the  legality  of  the  subscription  and 
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issue  of  the  bonds  must  rest  solely  upon  the  act  which  assumes 
to  validate  them.     See  Barnes  v.  Town  of  Lacon,  84  111.  461. 

In  our  opinion,  the  case  presents  a  question,  not  of  the  mere 
defective  execution  of  a  power  in  issuing  bonds,  but  of  an 
entire  absence  of  power  in  those  assuming  to  be  the  represen- 
tatives of  the  town  to  act  in  the  matter;  and,  thus  holding, 
the  judgment  below  meets  with  our  approval,  and  must  be 
affirmed. 

We  are  aware  that  a  rule,  differing  in  material  respects  from 
that  followed  by  this  court  in  regard  to  the  extent  to  which 
bona  fide  holders  of  municipal  bonds  shall  be  protected  by  the 
recitals  of  those  invested  with  the  ministerial  duty  of  issuing 
such  bonds,  is  held  by  the  Supreme  Court  of  the  United  States. 
But,  much  as  we  respect  the  ability  and  learning  of  the  mem- 
bers of  that  court  by  whom  that  rule  is  maintained,  we  have 
never  been  convinced  that  it  is  preferable  to  that  we  have  ad- 
hered to.  The  agent  can  not,  in  our  opinion,  by  his  act  alone, 
invest  himself  with  power  to  bind  his  principal ;  and  his  indi- 
vidual act,  unknown  to  and  unsanctioned  by  his  principal, 
can  not  be  held  to  estop  his  principal  to  deny  his  power  to  act. 
As  we  have  seen,  a  toAvn  must  act  through  its  electors,  either 
to  ratify  an  act  already  done  or  to  authorize  a  future  act,  where 
its  acquiescence  or  consent  is  material;  and  there  having 
been,  here,  no  such  act,  there  can  be  no  estoppel. 

Judgment  affirmed. 


Frederick  Aholtz 

v. 

David  Zellar. 

1.  Ejectment — legal  titles,  only,  considered.  Ejectment  being  an  action  at 
law,  legal  titles  and  rights  alone  can  be  considered  and  adjusted.  If  a  party 
has  equities,  he  must  resort  to  a  court  of  equity  for  their  assertion. 

2.  Same — right  of  recovery  as  between  successive  mortgagees.  In  ejectment, 
where  both  parties  are  mortgagees,  and  they  both  claim  from  a  common  source, 
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the  party  having  the  oldest  mortgage,  from  the  common  mortgagor,  who  first 
forecloses  and  acquires  a  deed,  must  prevail,  as  having  the  paramount  legal 
title.  If  the  junior  mortgagee  has  equitable  rights,  by  not  being  made  a  party 
to  the  foreclosure,  he  must  resort  to  a  court  of  chancery. 

3.  Same — new  trial  under  the  statute.  The  unsuccessful  party  in  an  action 
of  ejectment,  who  has  prayed  an  appeal  to  this  court,  which  he  never  perfects, 
may  take  a  new  trial,  under  the  statute,  within  one  year,  by  paying  the  costs. 

Appeal  from  the  Circuit  Court  of  Macon  county;  the  Hon. 
C.  B.  Smith,  Judge,  presiding. 

This  was  an  action  of  ejectment,  brought  by  the  appellee, 
against  the  appellant.  Both  parties  claimed  title  through  suc- 
cessive mortgages,  given  to  them  by  David  Morgan,  and  a . 
foreclosure  of  the  same.  The  plaintiff's  mortgage  was  the 
oldest,  and  first  foreclosed,  but  the  junior  mortgagee  was  not 
made  a  party  to  the  bill  to  foreclose. 

Mr.  J.  S.  Post,  for  the  appellant. 

Mr.  A.  J.  Gallagher,  and  Messrs.  Nelson  &  Roby,  for 
the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  was  ejectment,  in  the  Macon  circuit  court,  by  David 
Zellar,  plaintiff,  and  against  Frederick  Aholtz,  defendant,  to 
recover  possession  of  the  south-east  quarter  of  the  south-east 
quarter  of  section  18,  in  township  16  north,  in  range  3  east 
of  the  third  principal  meridian. 

The  issue  was  tried  by  the  court  by  consent,  without  a  jury, 
and  it  was  admitted  both  parties  claimed  title  from  the  same 
source,  namely:  one  David  Morgan.  The  court  found  the 
issue  for  the  plaintiff,  and  rendered  judgment  accordingly. 
To  reverse  this  judgment  the  defendant  appeals. 

This  is  an  action  at  law,  in  which  legal  titles  and  rights  are 
alone  to  be  considered  and  adjudicated.  This  is  a  contest 
between  senior  and  junior  mortgagees,  and  appellant,  on  the 
trial,  gave  evidence  of  his  oldest  mortgage,  the  oldest  proceed- 
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ings  to  foreclose  the  equity  of  redemption,  the  oldest  decree 
and  the  oldest  deed  under  a  sale  by  the  master  in  chancery, 
and  which  was  approved  by  the  court.  Here  was  shown  the 
paramount  legal  title.  Whatever  equities  appellee  may  have, 
to  bring  his  case  within  the  ruling  in  Ohling  et  al.  v.  Luitjens, 
32  111.  23,  can  be  presented  in  a  proper  suit.  That  was  a  case 
in  chancery,  and  to  that  court  resort  must  be  had  to  adjust 
equities. 

The  finding,  on  the  issue,  should  have  been  for  the  defend- 
ant, appellant  here. 

Appellee  makes  a  point  by  way  of  assignment  of  a  cross- 
error,  which  is  untenable.  It  appears  there  had  been  a  trial 
of  this  cause  at  a  previous  term  of  the  court,  in-  which  judg- 
ment had  passed  for  the  plaintiff,  appellee  here,  and  an  appeal 
prayed  by  the  defendant,  which  was  never  perfected.  Defend- 
ant, within  the  year,  paid  all  the  costs,  and  demanded  a  new 
trial  under  the  statute,  the  cause  remaining  on  the  docket. 
Plaintiff  entered  a  motion  to  strike  the  cause  from  the  docket, 
which  the  court  denied,  and  proceeded  with  the  trial,  result- 
ing in  this  judgment,  from  which  this  appeal  is  taken. 

For  the  reasons  given,  the  judgment  is  reversed,  and  the 

cause  remanded  for  further  proceedings  consistent  with  this 

opinion. 

Judgment  reversed. 


Joel  J.  Miller  et  al. 

v. 

Trustees  of  Schools  Township  15  North,  Eange  6  East. 

1.  Certiorari — at  common  law.  The  fact,  that  evidence,  other  than  that 
afforded  by  the  record  of  an  inferior  tribunal,  can  not  be  heard  on  certiorari,  at 
common  law,  does  not  deprive  the  circuit  court  of  jurisdiction.  There  may  be 
cases  in  which  the  illegal  action  of  the  inferior  tribunal  can  not  be  reached  in 
this  proceeding,  as,  where  resort  must  be  had  to  extrinsic  evidence  to  show 
the  illegality. 
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2.  Where  the  illegality  of  the  action  of  school  trustees,  in  uniting  school 
districts,  appears  upon  the  face  of  the  proceedings,  it  is  error  to  dismiss  a 
writ  of  certiorari  to  review  their  action,  there  being  no  provision  made  to 
review  the  same  by  appeal,  where  they  have  created  new  districts,  or  consoli- 
dated two  or  more  old  ones  into  a  new  one. 

8.  The  common  law  writ  of  certiorari  may  issue  from  the  circuit  court  to 
all  inferior  tribunals  and  jurisdictions,  in  cases  where  they  exceed  their  juris- 
diction, or  where  they  proceed  illegally,  and  there  is  no  appeal  or  other  mode 
of  directly  reviewing  their  proceedings. 

4.  Former  decision.  The  expression  in  Trumbo  v.  The  People,  75  111.  561, 
in  relation  to  testing  the  legality  of  the  formation  of  a  school  district,  by 
an  information,  in  the  nature  of  a  quo  warranto,  was  not  intended  to  decide 
that  the  common  law  writ  of  certiorari  was  not  a  proper  remedy  to  test  such 
fact. 

Writ  of  Error  to  the  Circuit  Court  of  Moultrie  county; 
the  Hon.  C.  B.  Smith,  Judge,  presiding. 

This  was  a  petition  for  a  common  law  writ  of  certiorari,  in 
substance  following : 

Petitioners  allege  that  school  district  No.  7,  in  town  15, 
range  6,  was  organized  many  years  ago,  and  was  composed 
of  sections  25,  26,  35  and  36,  of  which  said  petitioners  are 
actual  residents  and  tax  payers;  that  there  was  constructed 
a  good,  sufficient  and  comfortable  school  house  at  the  center 
of  said  district,  which  location  was  just  towards  all  the  in- 
habitants of  said  district;  that  said  district  was  in  Moultrie 
county ;  that  east  and  adjoining  said  school  district,  in 
Douglas  county,  was  school  district  No.  7,  in  town  15,  range 
7,  composed  of  sections  29,  30,  31  and  32,  of  which  the  re- 
mainder of  said  petitioners  are  actual  residents  and  tax  payers ; 
that  this  district  was,  also,  organized  many  years  since,  and  a 
good,  sufficient  and  comfortable  school  house  constructed  at 
the  "center  of  this  district;  that  on  or  about  April  3,  1876, 
certain  of  the  inhabitants  of  the  two  school  districts  above 
mentioned  became  desirous  of  consolidating  the  same  into  one 
district,  and,  to  accomplish  this  purpose,  a  petition  was  circu- 
lated in  each  of  the  said  districts,  and  addressed  to  the  trustees 
of  schools  of  town  15,  range  6,  in  Moultrie  county,  asking 
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said  districts  to  be  united  under  the  name  of  '  Union  District 
No.  7,  in  town  No.  15,  range  6,  in  Moultrie  county,  and  town 
No.  15,  range  7,  in  Douglas  county,  Illinois/ 

Petitioners  charge  that  the  said  board  of  trustees  of  town 
15,  range  6,  in  Moultrie  county,  took  action  solely  on  the 
petition  to  them  coming  from  district  No.  7,  in  town  15,  range 
7,  and  took  no  action  upon  the  petition  coming  from  district 
No.  7,  in  town  15,  range  6,  and  that  this  fact  appears  from 
the  records  of  said  board  of  trustees  of  town  15,  range  6,  in 
Moultrie  county ;  that  these  trustees  failed  to  file  such  a  tran- 
script of  their  said  proceedings  in  the  county  clerk's  office  as 
required  by  law  to  be  so  filed. 

Petitioners  further  charge  that  said  last  named  trustees 
possessed  no  authority  of  law  to  receive  or  consider  a  petition 
coming  to  them  from  a  foreign  township  and  county. 

Petitioners  aver  that,  by  virtue  of  the  statute,  the  various 
boards  of  trustees  of  schools  in  this  State  are  created  bodies 
corporate  in  law,  and  are  required  to  appoint  a  clerk,  and  keep 
a  full  record  of  all  their  proceedings,  in  their  record  book,  so 
that  all  their  acts  and  doings  as  such  trustees  must  appear  upon 
their  said  record  so  required. to  be  kept;  that  they  possess  no 
authority  of  law  to  act  upon  or  consider  any  matter  or  thing 
outside  and  beyond  the  limits  of  their  said  township;  that,  by 
virtue  of  said  statute,  said  clerk  of  said  board  of  trustees  is 
required,  within  ten  days  after  any  changes  are  made  in  school 
district  boundaries,  whether  by  division,  consolidation  or  other- 
wise, to  make  a  full  record  thereof  in  the  record  book  of  said 
board  of  trustees,  and  make  out  and  certify  a  correct  copy  of 
such  record,  and  file  the  same,  together  with  a  new  map  of  the 
township,  and  also  a  list  of  the  tax  payers  resident  in  the 
newly  arranged  district,  in  the  office  of  the  county  clerk  of 
the  county ;  and  that  the  filing  of  said  copy  of  said  record, 
list  of  tax  payers  and  map  of  the  newly  arranged  district,  in 
said  county  clerk's  office,  within  said  period  of  ten  days,  is  by 
law  made  essential  to  the  validity  of  any  such  change  or  altera- 
tion in  school  district  boundaries. 
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Petitioners  aver  that  said  clerk  of  said  board  of  trustees 
of  town  15,  range  6,  in  Moultrie  county,  wholly  failed  to  keep 
and  observe  the  above  positive  requirements  of  said  statute, 
and  utterly  failed  and  neglected  to  file  a  copy  of  said  record 
of  the  proceedings  of  said  board  of  trustees,  said  new  map 
and  list  of  tax  payers  in  the  county  clerk's  office,  in  said  Moul- 
trie county,  within  said  period  of  ten  days,  or  at  any  other 
time,  so  that  said  pretended  attempt  at  uniting  said  school  dis- 
tricts became  wholly  inoperative  and  void. 

Petitioners  deny  that  any  order  or  resolution  was  passed 
by  said  trustees  consolidating  the  said  school  districts,  or  that 
the  trustees  of  town  15,  range  7,  in  Douglas  county,  passed 
any  order  or  resolution  concerning  the  same  in  any  way,  or 
that  the  clerk  of  said  last  named  board  filed  in  the  office  of 
the  county  clerk  of  Douglas  county  a  copy  of  the  proceedings 
of  said  board,  or  new  map  of  the  said  pretended  to  be  newly 
arranged  school  district,  or  list  of  tax  payers  resident  in  such 
pretended  newly  arranged  district,  as  required  by  law  to  be  so 
filed. 

Petitioners  aver  that,  as  said  proceedings  were  for  the  pur- 
pose of  forming  a  school  district,  and  of  parts  of  two  town- 
ships, and  that  as  the  statute  requires  the  concurrence,  on  action, 
of  both  boards  of  trustees,  such  concurrent  action  can  only  be 
made  manifest  by  resolutions,  duly  passed  by  each  of  said 
boards  of  trustees,  and  transmitted  from  the  one  to  the  other, 
and  proper  and  full  record  made  thereof. 

Petitioners  deny  that  any  such  order  or  resolution  was 
considered  or  passed  by  either  of  said  boards  of  trustees,  or 
so  transmitted  from  the  one  to  the  other,  as  above  mentioned. 
They  further  state  that,  as  the  requirements  of  the  statute  are 
mandatory,  in  proceedings  instituted  for  the  purpose  of  con- 
solidating school  districts,  that  a  copy  of  the  record  and  action 
of  the  trustees,  and  an  accurate,  new  map  of  the  newly  arranged 
district  be  made  out,  and  a  correct  list  of  the  tax  payers  resi- 
dent in  said  district  be  filed,  within  a  certain  prescribed  period 
of  time,  in  the  county  clerk's  office,  it  therefore  becomes  neces- 
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sary,  in  this  proceeding,  in  order  to  have  a  full  and  complete 
record  of  such  attempted  consolidation  of  said  school  districts, 
that  transcripts  of  the  records  of  each  of  said  boards  of  trustees, 
and  also  true  copies  of  all  the  papers  and  documents  that  ap- 
pear on  file  or  record  in  the  county  clerk's  office  of  both  the 
counties  of  Moultrie  and  Douglas,  be  certified  and  transmitted 
into  said  court  for  inspection  in  this  cause ;  that  all  the  docu- 
ments aforesaid  are  necessary  to  be  inspected  by  said  court,  in 
order  to  determine  the  validity  of  such  consolidation. 

Petitioners  make  each  of  said  boards  of  trustees,  and  George 
Hetherington,  county  clerk  of  Moultrie  county,  and  Daniel  O. 
Root,  county  clerk  of  Douglas  county,  Illinois,  parties  defend- 
ant in  this  proceeding. 

Petitioners  further  charge  that  the  entire  proceedings,  in 
attempting  to  consolidate  said  two  school  districts,  are  irregu- 
lar, illegal,  and  result  in  great  damage  and  injustice  to  them, 
and  to  a  large  number  of  the  inhabitants  of  said  two  school 
districts. 

Petitioners  state  that  they  are  not  advised  that  the  law 
provides  an  appeal  or  other  process  by  which  the  records  and 
proceedings  aforesaid  may  be  brought  into  court  for  inspec- 
tion, save  by  the  writ  of  certiorari. 

Petitioners  pray  for  the  issuance  of  a  common  law  writ, 
or  writs,  of  certiorari,  in  due  form  of  law,  directed  to  each  of 
said  boards  of  trustees,  George  Hetherington,  county  clerk  of 
Moultrie  county,  and  Daniel  O.  Root,  county  clerk  of  Douglas 
county,  commanding  them,  and  each  of  them,  respectively,  to 
certify  and  bring  into  said  court  a  full,  true  and  perfect  tran- 
script of  all  records,  papers,  documents  or  files  connected  with 
or  relating  to  the  said  attempted  consolidation  of  the  two  school 
districts,  as  above  set  forth,  upon  the  first  day  of  the  next 
term  of  court,  to  be  held  in  Sullivan,  in  said  Moultrie  county, 
upon  the  third  Monday  of  November,  A.  D.  1876,  that  said 
court  may  inspect  said  record  and  proceedings,  and,  if  found 
irregular,  that  the  same  may  be  set  aside,  etc. 
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The  following  is  a  copy  of  the  writ  of  certiorari: 
"  State  of  Illinois,  \  In  the  Circuit  Court, 

Moultrie  County.      J  SS'  to  the  November  Term,  1876. 

"The  People  of  the  State  of  Illinois  to  the  Trustees  of  Schools  of 
Township  15,  Range  6,  and  the  Trustees  of  Schools  of  Town- 
ship 15,  Range  7,  George  Hetherington,  County  Clerk  of 
Moultrie  County,  and  Daniel  0.  Root,  County  Clerk  of  Doug- 
las County — Greeting: 

"  Whereas,  It  has  been  represented  to  the  Honorable  C. 
B.  Smith,  judge  of  the  16th  judicial  circuit  of  the  State  of 
Illinois,  and  sole  presiding  judge  of  the  circuit  court  of  Moul- 
trie county,  in  the  State  aforesaid,  by  affidavit  and  the  petition 
of  Joel  J.  Miller,  Levi  Cook,  Daniel  D.  Otto,  Jacob  H.  Zook, 
Daniel  J.  Beachey  and  Adam  Zook,  of  the  county  of  Moul- 
trie, and  John  T.  Lee,  Moses  Yoder,  Joseph  R.  Kirby  and 
Lucas  Stabler,  of  the  county  of  Douglas,  exhibited  before  the 
said  judge,  at  his  chambers,  upon  the  20th  day  of  September, 
A.  D.  1876,  in  and  by  which  said  petition  it  is  alleged  that 
certain  errors  and  manifest  irregularities  have  intervened  in 
certain  proceedings  of  the  trustees  aforesaid,  in  and  about  the 
consolidation  of  school  district  No.  7,  in  township  15,  range 
6,  in  said  Moultrie  county,  with  school  district  No.  7,  in  town- 
ship 15,  range  7,  in  said  Douglas  county;  and  the  said  judge, 
upon  inspection  of  the  said  petition,  made  an  order  upon  the 
said  petition,  directing  the  issuance  of  a  writ  of  certiorari,  as  at 
common  law,  against  the  defendants  therein  named,  in  pursu- 
ance of  the  prayer  of  said  petition,  for  the  re-examination  of 
the  proceedings  of  the  parties  aforesaid  in  connection  with 
the  consolidation  of  the  school  districts  aforesaid:  We,  there- 
fore, command  you,  the  said  trustees  of  schools  of  township 
15,  range  6,  and  you,  the  said  trustees  of  schools  of  township 
15,  range  7,  that  you,  and  each  of  you,  respectively,  do  certify 
and  bring  the  record  of  your  proceedings  in,  about  or  con- 
cerning the  consolidation  of  the  school  districts  aforesaid; 
and  that  you,  the  said  George  Hetherington,  county  clerk  as 
aforesaid,  and  you,  the  said   Daniel  O.  Root,  county  clerk 
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as  aforesaid,  and  each  of  you,  respectively,  certify  and  bring 
all  records  or  papers  being  or  remaining  in  your  offices,  re- 
spectively, connected  with  or  concerning  the  consolidation  of 
the  school  districts  aforesaid;  and  that  you,  the  said  trustees 
of  schools,  and  each  of  you,  respectively,  and  you,  the  said 
Hetherington,  clerk  as  aforesaid,  and  said  Root,  clerk  as  afore- 
said, and  each  and  all  of  you,  bring  and  produce  the  said 
records,  papers  and  files  aforesaid,  into  our  said  court,  on  the 
first  day  of  the  next  term  thereof,  to  be  holden  at  the  court 
house  in  the  city  of  Sullivan,  in  the  said  county  of  Moultrie, 
on  the  third  Monday  in  the  month  of  November,  A.  D.  1876, 
next  hereafter,  and  to  do  and  receive  what  the  court  shall 
order  in  connection  therewith. 

"  Witness  :  J.  H.  Waggoner,  clerk  of  said  court,  and  the 
seal  thereof,  at  Sullivan,  in  said  Moultrie  county,  this  25th 
day  of  September,  A.  D.  1876. 

"  [seal.]  J.  H.  Waggoner,  Cleric. 

"  To  the  Sheriff  of  Moultrie  County,  to  execute." 

Mr.  Anthony  Thornton,  and  Messrs.  D.  T.  &  T>.  S. 
McIntyre,  for  the  plaintiffs  in  error. 

Messrs.  Crea  &  Evving,  for  the  defendants  in  error. 
Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  a  petition  for  a  common  law  writ  of  certiorari,  to 
bring  before  the  circuit  court  the  record  of  the  proceedings 
of  the  trustees  of  schools,  in  order  to  test  the  legality  of  the 
action  of  the  trustees  in  uniting  certain  school  districts  named 
in  the  petition.  At  the  term  of  court  at  which  the  writ  was 
returnable  the  defendants  appeared,  and,  upon  motion,  the 
court  quashed  the  writ  and  dismissed  the  suit.  This  decision 
is  assigned  for  error. 

It  is  not  claimed  that  the  writ  or  proceedings  are  informal, 
but  the  decision  of  the  circuit  court  is  attempted  to  be  sus- 
tained upon  the  ground   that  the  proper  remedy  was  not  by 
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common  law  writ  of  certiorari,  but  by  information,  in  the 
nature  of  a  quo  warranto. 

It  is  true,  as  suggested  by  counsel  for  the  defendants  in 
error,  that,  upon  a  hearing  in  a  proceeding  of  this  character, 
evidence  other  than  the  record  of  the  inferior  tribunal  can  not 
be  heard  or  considered,  but  that  fact  did  not  deprive  the  court 
of  jurisdiction  to  determine  this  case.  There  may,  too,  be 
cases  where  the  action  of  the  trustees  of  schools  might  be 
illegal,  which  could  not  be  reached  in  a  proceeding  of  this 
character — where,  for  instance,  it  was  necessary  to  resort  to 
evidence  outside  the  record  to  show  the  illegality  of  the  action ; 
but  such  is  not  this  case. 

The  alleged  illegal  action  of  the  trustees,  here,  appears 
upon  the  face  of  the  proceedings  of  the  board,  which  the  court 
could  determine  by  an  inspection  of  the  record  containing  the 
action  of  the  trustees.  The  legislature  has  made  no  provision 
for  an  appeal  from  the  decision  of  trustees  of  schools,  for  the 
purpose  of  reviewing  their  action,  where  they  have  created 
new  districts,  or  consolidated  two  or  more  old  districts  into  a 
new  one;  hence  arises  the  necessity  for  the  exercise  of  the 
common  law  writ  of  certiorari. 

This  court  has  held,  in  a  number  of  cases,  that  the  common 
law  writ  of  certiorari  may  issue  to  all  inferior  tribunals  and 
jurisdictions,  in  cases  where  they  exceed  their  jurisdiction,  and 
in  cases  where  they  proceed  illegally,  and  there  is  no  appeal  or 
other  mode  of  directly  reviewing  their  proceedings.  Doolittle 
v.  Galena  and  Chicago  Union  Railroad,  Co.  14  111.  381 »  Com- 
missioners, etc.  v.  Supervisor  of  Carthage,  27  id.  140;  Com- 
missioner v.  Harper,  38  id.  103. 

The  rule  adopted  in  the  cases  cited  is  in  harmony  with  the 
law  as  settled  in  England,  and  in  this  country.  Dillon  on 
Municipal  Corporations,  sec.  739,  says :  "  In  this  country,  the 
rule  has  been  very  generally  adopted  by  the  courts,  where  a 
new  jurisdiction  is  created  by  statute,  and  the  inferior  court, 
board,  tribunal  or  officer  exercising  it  proceeds  in  a  summary 
manner,  or  in  a  course  different  from  the  common  law,  that 
3—88  III. 
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the  circuit  or  district  court  of  the  State,  or  other  tribunal 
exercising  general,  original,  common  law  jurisdiction,  has,  in 
the  absence  of  a  specific  remedy  being  given,  an  inherent 
authority  to  revise  the  proceedings  of  such  inferior  jurisdic- 
tion, by  certiorari." 

We  have,  however,  been  referred  by  defendants  in  error  to 
Trumbo  v.  The  People,  75  111.  561,  as  an  authority  sustaining 
their  position.  Some  expressions  may  have  been  used,  in  de- 
ciding that  case,  from  which  it  might  be  inferred  that  the 
proper  mode  to  test  the  legality  of  the  formation  of  a  school 
district  was  by  information  in  the  nature  of  a  quo  warranto, 
but  the  question,  whether  the  legality  of  the  action  of  trustees  of 
schools  could  be  tested  by  the  common  law  writ  of  certiorari,  was 
not  before  the  court,  and  was  not  decided.  The  real  question  in 
the  case  cited  was,  whether  the  illegality  in  the  formation  of 
a  school  district  could  be  availed  of  as  a  defense,  on  an  appli- 
cation for  judgment  against  delinquent  lands,  in  the  collection 
of  a  school  tax  levied  by  the  school  district.  What  was,  there- 
fore, said  in  that  case  can  have  no  bearing  here. 

The  common  law  writ  of  certiorari  was  the  appropriate 
remedy  to  bring  before  the  circuit  court,  for  review,  the  pro- 
ceedings of  the  trustees  of  schools  in  uniting  the  school  dis- 
tricts named  in  the  petition,  and  we  are  of  opinion  it  was 
error  to  quash  the  writ  and  dismiss  the  suit. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Daniel  S.  Pierson  et  al. 

v. 

William  B.  Hendrix. 

1.  Amendment — affidavit  of  claim.  Where  the  officer  administering  the  oath 
to  the  party  making  an  affidavit  of  claim  filed  with  a  declaration,  omits  to  add 
his  attestation,  it  may  be  amended  in  this  respect. 
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2.  Practice — striking  out  pleas  for  want  of  affidavit  of  merits.  Where  an  affi- 
davit of  claim  is  amended  by  the  officer  attesting  the  oath  to  it,  and  the  defend- 
ant fails  to  file  an  affidavit  of  merits  upon  leave  given  him,  the  court  may 
properly  strike  his  pleas  from  the  files,  and  render  judgment  as  upon  nil  dicit. 

3.  Error — ax  to  co-defendant.  A  defendant  can  not  assign  for  error  that 
which  alone  affects  his  co-defendant,  and  in  no  manner  aifects  his  rights,  or  the 
justness  of  the  judgment  against  him. 

4.  Where  judgment  was  rendered  against  two  defendants,  one  of  whom  was 
not  served  with  process,  and  the  latter  is  afterwards  made  a  party  to  the  judg- 
ment by  scire  facias,  the  error  will  do  no  harm  to  the  defendant  served  with  orig- 
inal process. 

5.  Judgment — not  reversed  for  want  of  form.  Where  a  judgment  is  substan- 
tially right  it  will  not  be  reversed  because  of  the  want  of  accuracy  in  form. 

Appeal  from  the  Circuit  Court  of  McLean  county. 
Messrs.  Hughes  &  McCart,  for  the  appellants. 
Mr.  Charles  Shackleford,  for  the  appellee. 
Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  officer  administering  the  oath  to  the  party  making  the 
affidavit  of  claim  filed  with  plaintiff's  declaration  omitted  to 
add  his  attestation.  It  was  amendable  in  that  particular. 
Goldie  v.  McDonald,  78  111.  605. 

After  the  affidavit  was  amended  in  that  regard,  by  leave  of 
court  defendants  obtained  permission  to  file  an  affidavit  of 
merits  with  their  pleas  at  a  subsequent  day.  Failing  to  do  so, 
their  pleas  were  properly  stricken  from  the  files,  and  the  court 
rightfully  rendered  judgment  as  it  did,  as  upon  nil  dicit. 

The  judgment  in  the  first  instance,  against  defendant  not 
served  with  process,  was,  of  course,  erroneous,  but  it  was  an 
error  that  did  no  harm,  as  he  was  afterwards  made  a  party  on 
scire  facias  to  the  judgment  against  his  co-defendant.  But 
were  it  prejudicial  error  as  to  him,  he  is  not  complaining,  and 
we  are  not  aware  appellants  can  assign  as  error  that  which 
alone  affects  their  co-defendant  and  in  no  manner  affects  the 
justness  of  the  judgment  against  them.  Van  Pelt  v.  Dunford, 
58  111.  145;  Havighorst  v.  Lindberg,  67  111.  463. 
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The  effect  of  the  proceedings  had  on  scire  facias  Avas  simply 

to  make  the  defendant  not  previously  served  with  process,  a 

party  to  the  judgment  against  his  co-defendants.     It  may  be 

the  judgment  was  not  as  accurately  written  up  as  it  might  have 

been,  but  it  would  answer  no  good  purpose  to  reverse  the 

present  judgment  that  a  more  formal  one  might  be  rendered. 

The  result  would  be  precisely  the  same.     Substantially  the 

judgment  is  right  as  it  is,  and  that  is  all  the  law  requires. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 


Charles  Howard 
John  W.  Lakin. 

1.  Exemption — as  against  judgment  for  purchase  money.  Under  the  act  in 
force  July  1,  1878,  personal  property  otherwise  exempt  from  levy  and  sale  on 
execution,  is  not  liable  to  be  taken  on  execution  issued  upon  a  judgment  for  a 
debt  incurred  for  its  purchase. 

2.  Same — statute  construed.  The  third  section  of  the  act  relating  to  exemp- 
tions, in  force  July  1,  1873,  which  declares  that  no  property  under  that  act 
shall  be  exempt  from  sale  for  a  debt  or  liability  incurred  in  the  purchase  or 
improvement  thereof,  has  no  application  to  personal  property,  but  relates 
solely  to  real  property. 

Appeal  from  the  Circuit  Court  of  Edgar  county ;  the  Hon. 
Oliver  L.  Davis,  Judge,  presiding. 

Messrs.  Bishop  &  McKinlay,  for  the  appellant. 

Mr.  George  Hunt,  and  Mr.  Henry  Tanner,  for  the 
appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  a  suit  in  replevin  for  household  goods,  wherein 
there  was  judgment  for  the  defendant,  and  the  plaintiff  ap- 
pealed. 
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The  cause  was  tried  by  the  court  below  without  a  jury,  upon 
the  following  agreed  state  of  facts,  viz : 

"  It  is  agreed  in  this  case,  that  the  defendant,  as  constable, 
levied  on  said  property  by  virtue  of  an  execution  in  favor  of 
Killin  &  Co. 

"That  the  judgment  on  which  said  execution  issued  was  for 
a  debt  contracted  for  the  purchase  by  the  plaintiff  of  the  goods 
levied  upon;  said  debt  was  contracted  after  April  1st,  1876. 

"  It  is  further^agreed,  that  the  property  levied  upon  is  exempt 
from  execution,  unless  the  fact  of  the  debt  being  for  the  pur- 
chase money  renders  the  property  liable  to  this  execution." 

The  sole  question  presented  is,  whether,  by  virtue  of  the  act 
in  force  July  1,  1873,  Eev.  Stat.  1874,  p.  497,  personal  prop- 
erty, which  would  otherwise  be  exempt,  is  liable  to  be  taken 
under  an  execution  issued  upon  a  judgment  obtained  on  a 
debt  incurred  for  the  purchase  of  the  property.  The  question 
arises  under  section  3  of  the  act,  which  is  as  follows : 

"  But  no  property  shall,  by  virtue  of  this  act,  be  exempt  from 
sale  for  non-payment  of  taxes  or  assessments,  or  for  a  debt  or 
liability  incurred  in  the  purchase  or  improvement  thereof." 

This  very  question  was  decided  in  the  negative,  against  such 
liability,  by  this  court  at  the  last  term,  in*the  case  of  Wells  v. 
Lilly,  86  111.  317,  where  it  was  held  that  this  section  had  no 
application  to  personal  property,  but  related  solely  to  real 
property — the  homestead.  On  the  authority  of  that  case,  see- 
ing no  reason  to  change  the  conclusion  there  reached,  the 
judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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The  St.  Louis  National  Stock  Yards 

v. 

George  Himrod. 

Practice — objection  to  form  of  referee's  report — at  what  time  to  be  made.  Where 
exceptions  to  the  report  of  a  referee  are  taken  before  the  referee,  merely  tech- 
nical objections  to  the  form  of  the  report,  which  are  omitted  to  be  made  before 
the  referee,  will  be  regarded  as  waived. 

Appeal  from  the  Circuit  Court  of  St.  C^air  county;  the 
Hon.  William  H.  Snyder,  Judge,  presiding. 

Messrs.  Bowman  &  Wingate,  for  the  appellant. 

Mr.  R.  A.  Halbert,  and  Mr.  M.  Millard,  for  the  ap- 
pellee. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

This  was  an  action  brought  in  the  circuit  court  of  St.  Clair 
county,  by  Himrod,  against  the  St.  Louis  National  Stock  Yards. 
The  declaration  contained  the  common  counts  and  a  copy  of 
the  account  under  the  statute.  To  this  declaration  the  defend- 
ant pleaded  non  assumpsit.  While  this  suit  was  pending,  and 
at  the  April  term,  1874,  the  parties  agreed  in  writing  to  refer 
the  case  to  Alonzo  Wilderman,  as  referee,  "for  report,  etc.,  the 
judgment  thereon  to  be  rendered  as  of  present  term." 

At  the  April  term,  1876,  Wilderman  made  his  report,  which 
was  filed  in  the  court,  in  which  he  found  in  favor  of  the  plain- 
tiff, and  that  he  was  entitled  to  judgment  for  $2,976.73,  and 
judgment  was  rendered  accordingly.  The  referee  accompanied 
his  report  with  a  full  report  of  the  testimony  heard  by  him. 
Defendant  excepted  to  this  report,  and  the  exceptions  were 
overruled.  Defendant  resisted  the  motion  for  judgment,  but 
judgment  was  rendered  upon  the  award,  defendant  excepting 
to  the  ruling  of  the  circuit  court,  and  defendant  appealed. 

After  a  careful  examination  of  the  evidence,  no  substantial 
error  is  made  apparent  upon  the  record.     No  question  of  law 
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is  presented  in  the  case.  The  testimony  before  the  referee  was 
contradictory,  and  he  states  in  his  report  that  he  fully  con- 
sidered the  credibility  of  the  witnesses  and  their  means  of 
knowledge.  Some  technical  objections  are  pointed  out  to  the 
form  of  the  report.  No  such  objections  seem  to  have  been 
taken  before  the  referee,  and  exceptions  to  the  report  were 
made  before  the  referee  and  considered  by  him,  and  overruled 
before  the  report  was  made  to  the  circuit  court.  It  is  so  shown 
by  the  bill  of  exceptions.  The  substance  of  the  report  seems 
unexceptionable.  The  case  involves  a  mass  of  testimony,  and 
many  items  of  account  in  detail,  which  we  deem  it  unnecessary 
to  review.  Substantial  justice  seems  to  have  been  done. 
The  judgment  of  the  circuit  court  must  be  affirmed. 

Judgment  affirmed. 


The  Howe  Sewing  Machine  Company 

v. 

Samuel  O.  Layman  et  al. 

1.  Contract — right  to  rescind.  When  two  parties  contract  to  act  as  agents 
to  canvass  for  and  sell  sewing  machines  for  a  company  in  a  particular  locality, 
and  the  company  withdraws  them  from  such  place,  they  will  have  the  right  to 
rescind  the  contract  and  cease  to  act;  but  if  they  have  given  a  bond,  with 
sureties,  for  the  performance  of  their  duties,  which  'reserves  to  the  company 
the  right  to  change  the  character  of  the  employment  within  the  scope  of  the 
business  of  the  company,  they  will  not  have  the  right  to  rescind,  although 
directed  to  canvass  in  a  different  locality. 

2.  Surety — change  of  place  of  business  as  affecting  liability  of  surety.  A  surety 
for  the  faithful  performance  of  the  duties  of  two  persons  appointed  agents  to 
sell  sewing  machines  in  a  particular  locality,  the  contract  providing  that  such 
agents  shall  account  for  all  machines  entrusted  to  them,  and  the  right  is  re- 
served to  the  principal,  in  their  obligation,  to  change  the  character  of  the  em- 
ployment, is  not  released  by  the  withdrawal  of  the  agents  from  the  particular 
locality  and  directing  them  to  sell  elsewhere,  when  one  quits  the  business, 
giving  no  notice  thereof,  and  the  other  goes  to  another  place  and  there  receives 
machines  which  he  fails  to  account  for,  but  such  surety  will  be  liable  for  the 
price  of  such  machines,  less  the  agents'  commissions  and  any  damages  the 
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agents  may  sustain  by  reason  of  the  company  not  furnishing  a  wagon  in  the 
time  agreed  on  to  enable  them  to  carry  on  the  business. 

3.  Instructions — should  be  based  on  evidence.  It  is  the  duty  of  the  court  to 
construe  written  contracts,  and  the  instructions  in  all  cases  should  be  based  on 
the  evidence,  and  not  on  facts  of  which  there  is  no  evidence.  Where  there  is 
no  evidence  tending  to  prove  the  rescission  of  a  contract,  it  is  error  to  leave 
that  question  to  the  jury  by  instruction. 

Appeal  from  the  Circuit  Court  of  Sangamon  county ;  the 
Hon.  Charles  S.  Zane,  Judge,  presiding. 

Mr.  William  L.  Gross,  for  the  appellant. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court.: 

This  was  a  suit  brought  on  a  bond  executed  by  appellees  to 
the  Howe  Sewing  Machine  Company,  to  recover  for  breaches 
of  its  conditions.  It  appears  that  Layman  and  Duncan  under- 
took to  sell  sewing  machines  for  the  company,  the  company  to 
furnish  machines,  with  the  usual  attachments  and  findings, 
they  agreeing  to  sell  and  account  for  the  same.  But  before 
they  entered  upon  this  employment,  they,  with  the  other  appel- 
lees as  their  sureties,  entered  into  a  bond  in  the  penalty  of 
$2,000,  conditioned,  that  Layman  and  Duncan  should  faith- 
fully discharge  the  duties  of  the  employment,  return  the  prop- 
erty placed  in  their  hands  and  not  sold,  and  account  to  the 
company  for  what  they  should  sell,  as  well  as  any  other  prop- 
erty of  the  eompany  that  might  come  to  their  hands,  and  they 
and  their  sureties  would  pay  to  the  company  any  indebtedness 
and  discharge  any  liability  that  existed  at  the  time  the  bond 
was  executed,  of  Layman  and  Duncan  to  the  company,  or  that 
might  afterwards  in  any  manner  be  created  by  them  and  aris- 
ing out  of  their  employment  by  the  company. 

It  was  further  provided,  that  the  company  might  change  the 
character  of  the  employment  within  the  scope  of  the  business 
of  the  company,  and  the  bond  should  extend  to  and  embrace 
the  faithful  performance  by  Layman  and  Duncan  of  such  new 
employment ;   and  the   company  might  take  from  them  any 
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other  or  further  security  without  affecting  the  liability  of  the 
sureties. 

The  written  agreement  entered  into  by  Layman  and  Dun- 
can some  seven  days  after  the  execution  of  the  bond,  speci- 
fied that  they  were  to  canvass  for  the  company  for  the  sale 
of  machines  in  Virden  and  vicinity,  devoting  their  whole  time 
and  attention  to  such  business,  and  to  furnish,  each,  one  horse 
and  harness,  but  to  be  supplied  with  a  wagon  each,  suited  to 
their  needs  as  canvassers,  by  the  company,  which  were  to  be 
returned  in  as  good  condition  as  when  received,  ordinary  wear 
and  tear  excepted. 

They  bind  themselves  to  sell,  and  account  for  the  property 
and  its  proceeds ;  as  compensation  for  their  services  they 
were  to  receive  35  per  cent  of  the  amount  of  sales ;  they  were 
to  be  furnished  with  two  wagons  within  ten  days  of  the  date 
of  the  agreement,  and  one  wagon  was  furnished  according  to 
agreement,  but  the  other  was  not  for  about  forty  days  after- 
wards. About  the  24th  day  of  June  they  commenced  work 
for  the  company,  working  together  part  of  the  time,  and 
Duncan  a  portion  of  the  time  in  and  around  Springfield,  until 
the  second  wagon  was  furnished.  They  then  worked  in  the 
vicinity  of  Virden,  but  were  soon  afterwards  directed  to  leave 
that  locality,  as  it  belonged  to  the  Alton  district.  Layman, 
as  directed  by  the  company,  went  to  Winchester,  and  was 
there  about  four  weeks,  and  was  paid  $15  per  week  whilst 
there.  After  leaving  Winchester  he  received  other  machines 
and  sold  them.  Layman  and  Duncan  worked  about  sixty  or 
sixty-five  days  before  they  left  Virden,  and  Duncan  then  quit. 
They  received  three  machines  before  leaving  the  vicinity  of 
Virden,  and  Layman  received  four  afterwards  that  were  not 
accounted  for  by  them. 

Appellees  claim  that  their  contract  ended  when  the  agents 
were  withdrawn  from  Virden,  and  that  they  are  only  liable  for 
the  three  machines  received  and  unaccounted  for  previous  to 
that  time,  and  that  Layman  is  alone  liable  for  the  four  re- 
ceived afterwards  and  not  paid  or  otherwise  settled  for. 
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As  Layman  and  Duncan  had  contracted  to  canvass  in  and 
near  Virden,  they  would  have  been  authorized  to  rescind  the 
contract  when  withdrawn  from  that  place,  but  for  the  provision 
in  the  bond  that  the  company  might  change  their  location  for 
work.  Layman  continued  to  work  for  the  company,  and  Dun- 
can gave  no  notice  that  he  regarded  the  contract  as  terminated. 
They  do  not  seem  to  have  claimed  that  their  removal  from  the 
vicinity  of  Virden  terminated  their  contract,  nor  did  Duncan, 
when  he  quit,  give  the  company  any  such  notice,  or  make  any 
such  claim.  They  were  acting  together,  and  what  one  did 
bound  not  only  himself  but  the  other.  The  bond  provides,  that 
it  shall  be  binding  if  the  business  of  the  canvassers  or  their 
location  should  be  changed  by  the  company,  notwithstanding 
they  only  agreed  specifically  to  work  at  Virden  or  in  its  vicinity; 
hence,  when  the  change  was  made,  they  were  bound  to  accept 
the  change,  and  could  not  have  refused,  and  they  do  not  seem 
to  have  interposed  any  objection,  therefore  the  bond  remained 
binding  on  all  the  obligors  for  previous  as  well  as  for  the 
future  acts  of  Layman  and  Duncan.  It,  then,  follows,  that 
the  obligors  in  the  bond  were  liable  for  all  the  machines 
unaccounted  for  by  Layman  and  Duncan.  The  last  four  were, 
according  to  the  evidence,  received  under  and  embraced  in  the 
bond  as  well  as  the  first  three,  and,  not  being  accounted  for, 
the  obligors  were  bound  to  pay  for  them  as  well  as  the  others. 

But  they  have  the  right  to  have  deducted  from  the  amount 
35  per  cent,  the  commissions  Layman  and  Duncan  were  to 
receive  on  all  sales.  And  if  they  sustained  damages  by  the 
company  failing  to  furnish  the  wagon  according  to  the  agree- 
ment, and  have  not  waived  the  right  to  claim  them,  such  rea- 
sonable amount  as  may  be  proved  should  also  be  deducted 
from  the  price  of  the  machines. 

It  was  the  duty  of  the  court  trying  the  cause  to  construe 
the  terms  of  the  bond.  And  instructions  should  in  all  cases 
be  based  on  the  evidence,  and  especially  in  a  case  like  the 
present.  There  was  no  evidence  before  the  jury  that  Layman 
and  Duncan  had  terminated  the  contract  set  out  in  the  bond 
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before  the  last  four  machines  were  received,  and  it  was  error 

to  leave  the  question  of  rescission  to  the  jury  by  instructions. 

The  instructions  on  that  question  were  calculated  to  mislead, 

and  should  therefore  have  been  refused.     The  evidence  does 

not  sustain  the  verdict,  and  a  new  trial  should  for  that  reason 

have  been  granted,  as  well  as  for  a  misdirection  of  the  jury. 

The  judgment  of  the  court  below  is  reversed  and  the  cause 

remanded. 

Judgment  reversed. 


Isaac  Laschear 

v. 

Otho  White. 


Garnishment — answer  denying  indebtedness  must  be  disproved.  Where  a  gar- 
nishee answers,  denying  his  indebtedness  to  the  defendant  in  attachment,  if 
the  answer  is  not  disproved  he  should  be  discharged. 

Writ  of  Error  to  the  Circuit  Court  of  Champaign  county ; 
the  Hon.  C.  B.  Smith,  Judge,  presiding. 

Mr.  J.  W.  Langley,  for  the  appellant. 

Mr.  J.  C.  Cunningham,  for  the  appellee. 

Per  Curiam:  This  was  a  proceeding  by  garnishment, 
against  appellant,  as  a  supposed  debtor  of  Otho  White,  against 
whom  and  one  John  S.  McKinney  a  judgment  in  a  suit  in 
assumpsit  was  rendered,  and,  in  an  attachment  sued  out  in  aid 
of  that  suit,  appellant  was  summoned  as  a  garnishee  of  White. 
Upon  a  trial,  before  a  jury,  of  an  issue  formed  upon  the  gar- 
nishee's answer  as  to  the  question  of  his  indebtedness,  he  was 
found  to  be  indebted  in  the  sum  of  $359.21,  and  judgment 
was  rendered  against  him  accordingly,  and  he  appealed. 

We  are  of  opinion  that  the  finding  of  the  jury  was  against 
the  clear  weight  of  evidence. 
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The  question  in  the  case  was,  whether  the  indebtedness  was 
owing  to  Otho  White,  or  to  his  father,  Isaac  White,  it  arising 
under  a  contract,  in  writing,  made  between  Otho  White  and 
Laschear,  the  garnishee,  September  28,  1875,  signed  by  them 
by  their  individual  names  simply,  whereby  Otho  White  pur- 
ported  to  sell  to  Laschear  a  certain  eighty  acres  of  land  for 
$2000— $75  of  it  paid  in  hand  and  $300  to  be  paid  October 
22,  1875,  the  rest  of  the  purchase  money  being  incumbrances 
on  the  land,  assumed;  and  on  payment  of  the  $300,  October 
22,  1875,  Otho  White  was  to  make  to  Laschear  a  warranty 
deed  of  the  land.  The  garnishee  stated,  in  his  answer,  that, 
at  the  time  of  the  making  of  the  contract,  Otho  White  in- 
formed him  that  Isaac  White  was  his  father,  and  resided  in 
Indiana,  and,  in  fact,  owned  the  land;  that  he  was  the  agent 
of  Isaac  White  for  the  sale  of  the  land,  and  the  contract  was 
made  with  that  understanding,  and  that  Otho  White  directed 
him  to  pay  the  money  for  the  land  to  Isaac  White;  and  that 
he  left  all  the  money  remaining  due  upon  the  land  in  the 
hands  of  one  McKinley  to  pay  over  to  Isaac  White  when  the 
title  should  be  perfected  and  the  deed  made,  not  stating  the 
time  of  this,  whether  before  or  after  the  service  of  the  gar- 
nishee summons,  on  the  22d  of  October,  1875.  There  was 
some  difficulty  in  perfecting  the  deed,  and  Laschear  finally 
got  his  deed  for  the  land,  from  Isaac  White,  in  November, 
1875. 

It  was  in  evidence  that  Otho  White  bought  the  eighty  acres 
of  land,  and  lived  upon  it  when  the  contract  was  made ;  and 
a  warranty  deed  of  forty  acres  of  the  land,  from  Otho  White  to 
Isaac  White,  of  the  date  of  October  12,  1875,  was  given  in 
evidence.  John  S.  McKinney  testified  that,  on  the  day  of  the 
service  of  the  garnishee  summons,  and  just  after  the  service, 
Laschear  told  him  that  he  had  bought  the  White  land;  that, 
by  assuming  a  mortgage  on  the  land,  and  paying  off  some 
other  liens,  there  would  remain  due  to  Otho  White  about 
$500;  that,  some  two  weeks  afterward,  he  had  another  con- 
versation with  Laschear,  in  one  McKinley's  office,  in  which 
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Laschear  said  that,  after  paying  off  the  claims  against  the 
land,  there  was  a  balance  due  on  the  land,  in  McKinley's 
hands,  of  about  $400,  to  be  paid  when  "  the  garnishee  was 
fixed." 

In  answer  to  the  testimony  of  McKinney,  Laschear  testi- 
fied, denying  that  he  told  McKinney  there  would  be  a  balance 
due  Otho  White— that  Otho  White's  name  was  not  mentioned 
in  the  conversation;  and,  as  to  the  conversation  in  McKinley's 
office,  that  he  was  then  ready  to  pay  over  the  money,  on  the 
deed,  to  McKinley,  who  was  to  receive  the  deed  for  him  and 
send  Isaac  White  his  money;  that  a  deed  from  Isaac  White 
to  him  was  not  properly  executed,  and  had  to  be  returned  to 
White  for  correction,  and  that  he  left  the  money  with  McKin- 
ley to  pay  over  when  the  deed  came  to  him  all  right.  The 
form  of  denial  of  indebtedness,  in  the  answer  of  the  garnishee, 
was,  that  he  was  not  indebted  to  the  defendant  in  attachment, 
that  he  was  aware  of.     This  was  the  evidence. 

We  think  that,  upon  the  facts  stated  in  his  answer,  the  gar- 
nishee was  not  chargeable.  Where  that  is  the  case,  and  the 
answer  is  not  disproved,  the  garnishee  should  be  discharged. 
Illinois  Central  Railroad  Co.  v.  Cobb,  48  111.  402.  The  evi- 
dence, in  our  opinion,  failed  to  disprove  the  answer. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


The  People  ex  rel.  Chicago,  Pekin  &  Southwestern  R.K.  Co. 

v. 
The  Town  of  Clayton. 

1.  Municipal  subscription — condition  in  vote,  how  construed.  The  language 
in  a  condition  upon  which  a  subscription  to  a  railway  company  is  voted  by 
the  legal  voters  of  a  township,  is  to  be  construed  according  to  its  ordinary  and 
popular  meaning, — in  other  words,  as  it  would  be  understood  by  the  voters. 

2.  Same — condition  construed.  Where  a  township  voted  a  subscription  to  a 
railway  company,  with  a  condition  it  was  not  to  be  paid  until  the  company 


46  The  People  ex  rel.  v.  Town  of  Clayton.  [Jan.  T. 

Opinion  of  the  Court. 

should  run  their  first  locomotive  "over  their  projected  line  of  road,  and  from 
Pekin,  111.,  or  from  Morris,  111.,  through  Clayton  township,"  it  was  held,  that  the 
condition  contemplated  a  substantial  completion  of  the  road  for  the  movement 
of  trains  from  either  Pekin  or  Morris  to  and  through  the  township,  and  that  it 
was  not  intended  that  any  of  the  subscription  should  be  used  in  constructing 
any  part  of  the  road  through  such  township,  or  between  it  and  Pekin  or 
Morris. 

3.  In  such  case  the  running  of  the  company's  trains  over  the  road  of  another 
company  for  the  distance  of  five  or  six  miles,  under  a  lease  from  such  other 
company,  liable  to  be  terminated  by  either  party  thereto  upon  one  years  notice, 
and  by  that  means  connecting  the  township  with  Pekin,  is  not  a  substantial 
compliance  with  the  condition  of  the  subscription.  A  purchase  of  such  other 
road,  or  procuring  a  perpetual  lease  of  such  part  of  it,  and  adopting  it  as  a  per- 
manent part  of  the  projected  road,  no  doubt  would  have  been  a  substantial  com- 
pliance with  the  condition. 

This  was  an  application  in  this  court  by  the  Chicago,  Pekin 
and  Southwestern  Railroad  Company,  for  a  mandamus  against 
the  town  of  Clayton,  in  Woodford  county,  to  compel  the 
supervisor  and  town  clerk  thereof  to  issue  to  the  relator  $20,- 
000  of  the  bonds  of  said  town. 

The  respondents  filed  pleas  presenting  issues  of  fact  as  to 
the  completing  of  the  relator's  road  according  to  the  condition 
upon  which  the  subscription  was  voted,  and  the  issues  were 
certified  to  the  Peoria  circuit  court  to  be  submitted  to  a  jury. 
The  jury  found  for  the  respondents. 

Messrs.  Bkiggs  &  Meek,  and  Messrs.  Keetzinger  & 
Prettyman,  for  the  relator. 

Messrs.  Bangs  &  Shaw,  and  Mr.  M.  L.  Newell,  for  the 
respondents. 

Mr.  Chief  Justice  Scholfield  delivered  the  opinion  of 
the  Court : 

The  undertaking  of  the  town,  sought  to  be  enforced  in  this 
proceeding,  is  subject  to  the  following  condition  expressed  in 
the  petition  praying  for  the  election,  and  the  published  notices 
thereof: 
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"It  is  expressly  agreed  and  understood  that  said  subscrip- 
tion  of  stock  is  to  be  paid  over  to  the  said  Chicago  and  Plain- 
field  Railroad  Company  upon  the  completion  of  their  pro- 
jected railroad  through  Clayton  township,  and  at  the  time  said 
company  shall  run  over  said  track  or  road  their  first  locomo- 
tive or  railroad  engine — said  subscription  not  to  be  paid  before 
such  stated  time.  The  said  company  must  run  their  locomo- 
tive over  their  projected  line  of  road,  and  from  Pekin,  111.,  or 
from  Morris,  111.,  through  Clayton  township." 

This  language  must  be  construed  according  to  its  ordinary 
and  popular  meaning.  It  is  the  language  of  the  voters  of  the 
town  expressing  the  terms  upon  which  they  agree  to  bind  the 
town  to  the  payment  of  the  subscription ;  and  as  it  is  reasonable 
to  suppose  it  would  be  understood  by  them,  so  we  must  construe 
it.  It  seems  to  us  very  clear  that  the  voters  would  under- 
stand the  payment  was  not  to  be  made  until  the  company 
should  run  its  engines  over  its  projected  line  of  road,  either  from 
Pekin  or  Morris  through  Clayton  township.  The  latter  sen- 
tences are  evidently  added  as  explanatory  of  the  meaning 
intended  by  the  former,  and  were  understood  as  defining  with 
more  certainty  the  conditions  upon  which  payment  was  to  be 
made,  and  not  as  imposing  a  condition  subsequent. 

The  running  of  the  engine  over  the  line,  in  popular  appre- 
hension, is  evidence  of  the  substantial  completion  of  the  road 
for  the  movement  of  trains,  and  we  have  no  doubt  the  design 
was,  the  subscription  should  not  be  paid  until  the  projected 
line  of  road  was  in  this  condition  from  Pekin  or  Morris 
through  Clayton  township. 

The  cases  cited  by  relator,  on  this  point,  we  do  not  think 
applicable. 

It  is  quite  clear  it  was  not  intended  this  subscription  should 
be  used  in  constructing  the  road  .through  Clayton  township, 
or  between  that  township  and  Pekin  or  Morris,  but  only  that 
the  company  should  have  the  benefit  of  it  after  that  construc- 
tion should  be  completed. 

It  is  not  claimed  by  the  petition  of  the  relator  that  the  pro- 
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jected  road  was  ever  constructed  from  Morris,  and  the  evi- 
dence given  on  the  trial  of  the  issue  of  fact  in  the  Peoria 
circuit  court,  shows  that  a  portion  of  the  road  between  Pekin 
and  Clayton  township  has  not  been  constructed.  The  portion 
unfinished  is  some  five  or  six  miles  long  between  the  towns  of 
Eureka  and  Washington.  At  this  place  the  projected  line  of 
relator's  road  runs  near  the  track  of  the  Toledo,  Peoria  and 
Warsaw  Kailway  Company,  and  the  relator,  by  connecting, 
at  each  end  of  its  unfinished  line,  with  that  track,  has  been 
enabled  to  run  its  locomotives  and  cars  from  Pekin  through 
Clayton  township. 

We  do  not  doubt  that  had  the  relator  become  the  absolute 
owner  of  this  much  of  the  track  of  the  Toledo,  Peoria  and 
Warsaw  Railway  Company,  or  even  the  perpetual  lessee  of  it, 
and  adopted  it  as  a  permanent  part  of  the  road,  it  would,  so 
far  as  this  question  is  concerned,  have  been  a  substantial  com- 
pliance with  the  condition.  But  this  has  not  been  done. 
The  relator  has  only  a  contract  with  the  Toledo,  Peoria  and 
Warsaw  Railway  Company,  allowing  the  use  of  this  portion  of 
the  track,  which  may  be  terminated  by  either  party  on  twelve 
months'  notice,  or  forfeited  by  the  relator  for  non-payment  of 
the  stipulated  rent. 

This,  in  our  opinion,  is  not  a  compliance  with  the  condi- 
tion. This  portion  of  the  track  of  the  Toledo,  Peoria  and 
Warsaw  Railway  Company  is,  in  no  sense,  a  part  of  the  rela- 
tor's line  of  road  as  projected  when  the  vote  was  taken.  The 
arrangement  to  use  it  being  merely  temporary,  and  dependent 
on  the  will  of  a  corporation  more  or  less  antagonistic  to  the 
relator  in  its  interests,  it  is  obvious  that,  at  any  time,  there  is 
danger  that  the  chief  beneficial  results  anticipated  from  the  road 
from  Pekin  through  the  town  of  Clayton  may  be  lost  to  the 
town,  and  thus  the  object  of  voting  the  subscription  defeated. 
It  is,  however,  enough  to  say,  this  is  not  a  compliance  with 
the  condition,  and  the  town  is  entitled  to  rely  on  the  letter  of 
its  contract. 
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We  see  no   error  in  the  refusal  of  the  circuit  court  to   set 

aside  the  finding  of  the  jury  in  favor  of  the  town.     The  man- 

damus  is  refused. 

Mandamus  refused. 


James  Walden 

v. 
Jesse  Karr. 


1.  Trust — when  it  arises,  and  liability  thereunder.  Where  one  accepts  notes  of 
another  in  trust  to  pay  such  person's  debt,  and  agrees  with  the  creditor  to 
either  turn  oyer  the  notes  to  him  or  when  collected  to  pay  him  the  money,  and 
enters  upon  the  performance  of  the  undertaking,  there  will  arise  an  obliga- 
tion on  his  part  to  execute  the  trust  faithfully,  and  an  action  lies  in  favor  of 
the  creditor  for  a  failure  to  do  so.  He  makes  himself  a  trustee  for  the  creditor, 
even  though  he  receives  no  compensation. 

2.  Limitation — in  case  of  trust.  The  Statute  of  Limitations  can  not  be  set 
up  against  the  enforcement  of  a  trust,  or  to  an  action  for  its  violation.  Even 
if  it  applied  to  such  a  case,  it  would  not  begin  to  run  until  the  trust  was 
denied. 

3.  Statute  of  Frauds — promise  to  pay  debt  of  another.  Where  a  person  re- 
ceives property,  and  in  consideration  thereof  agrees  to  pay  a  debt  of  the  party 
delivering  the  same  to  him  to  a  third  person,  the  promise  will  not  be  within 
the  Statute  of  Frauds. 

Appeal  from  the  Circuit  Court  of  McLean  county. 
Messrs.  Hughes  &  McCart,  for  the  appellant. 
Messrs.  Stevenson  &  Ewing,  for  the  appellee. 
Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  assumpsit,  in  the  county  court  of  McLean  county, 
by  Jesse  Karr,  plaintiff,  and  against  James  Walden,  defend- 
ant, on  a  special  undertaking  by  the  defendant  to  pay  over 
the  proceeds  of  certain  notes  left  with  him  by  one  Geer  to  the 
plaintiff,  to  discharge  an  indebtedness  of  Geer  to  the  plaintiff. 
4—88  III. 
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It  is  averred  defendant  collected  the  notes  and  refused  to  pay 
the  proceeds  to  plaintiif. 

The  general  issue  was  pleaded  and  the  Statute  of  Limita- 
tions, and  there  was  a  trial  by  the  court  by  consent,  and  a 
finding  and  judgment  for  the  defendant.  An  appeal  was  taken 
to  the  circuit  court,  where  plaintiff  was  permitted  to  amend 
his  declaration  by  adding  another  count,  in  which  it  was 
alleged,  in  substance,  that  in  consideration  that  Geer  had  left 
with  defendant  good  notes  and  sufficient  in  amount  (setting 
them  out)  to  pay  plaintiff's  debt,  the  defendant  promised  the 
plaintiff  that  he  would  either  deliver  to  the  plaintiff  a  sufficient 
amount  of  these  notes  to  pay  plaintiff's  claim,  or  that  he  would 
collect  the  notes  and  out  of  the  proceeds  pay  plaintiff,  within 
a  reasonable  time  after  the  maturity  of  the  notes.  It  is  then 
alleged,  that  the  defendant  did  collect  of  these  notes  an  amount 
sufficient  to  satisfy  plaintiff's  claim,  and  it  is  then  alleged  that 
defendant  refused  to  deliver  to  plaintiff  any  portion  of  these 
notes,  and  that  a  reasonable  time  has  elapsed  for  the  collection 
of  the  notes,  but  that  defendant,  after  repeated  demands,  has 
refused  to  pay  plaintiff  his  claim. 

The  same  pleas  were  interposed  in  the  circuit  court,  with 
an  additional  plea  of  the  Statute  of  Frauds  and  Perjuries,  and 
there  was  a  trial  by  jury.  Under  instructions  of  the  court, 
the  jury  returned  a  verdict  for  the  plaintiff  for  one  hundred 
and  ninety-three  dollars,  on  which  judgment  was  rendered,  a 
motion  for  a  new  trial  having  been  denied.  To  reverse  this 
judgment  the  defendant  appeals,  assigning  the  same  reasons 
as  were  assigned  for  a  new  trial. 

Appellant  makes  as  his  first  point,  that  the  evidence  does 
not  show  that  any  notes  were  left  by  Geer  with  him,  out  of 
the  proceeds  of  which  appellee  should  be  paid;  and,  further, 
that  he  did  not  collect  any  of  the  notes  left  with  him  by  Geer, 
nor  did  any  money  pass  through  his  hands.  He  further  con- 
tends, that  the  claim  of  appellee  was  barred  by  the  Statute  of 
Limitations ;  and,  finally,  that  the  court  erred  in  disposing  of 
the  instructions,  and  that  the  damages  are  excessive. 
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The  facts  disclosed  by  the  record  show  a  note  held  by 
appellee  on  one  J.  H.  Geer,  bearing  date  July  6,  1863,  pay- 
able nine  months  after  date,  at  ten  per  cent  interest,  for  two 
hundred  and  thirty  dollars,  payable  to  appellee,  on  which  was 
a  credit,  indorsed  June  12,  1869,  of  one  hundred  and  fifty 
dollars.  Geer  had  arranged  to  move  with  his  family  to  Kan- 
sas, and  on  September  10,  1869,  appellee  was  on  his  way  to 
Clinton  to  get  out  an  attachment  on  Geer's  property  to  secure 
this  debt,  and  had  an  interview  with  Geer,  who  was  then  sell- 
ing his  property  at  public  sale.  An  agreement  was  then  and 
there  made,  by  which  Geer  was  to  leave  sale  notes  with  Wal- 
den,  the  appellant,  which  appellant  was  to  turn  over  to 
appellee,  or,  if  collected,  pay  over  the  money  to  appellee. 
Appellant  agreed  to  this,  and  notes  were  left  with  appellant 
more  than  sufficient  in  amount  to  satisfy  appellee's  claim. 
About  a  year  after  the  agreement  was  made,  appellee  asked 
appellant  for  the  money  or  the  notes,  and  told  appellant  he 
would  sue  him  if  he  did  not  perform  his  engagement.  There 
is  abundant  other  testimony  going  to  show  appellant  did 
receive  the  notes,  and  that  he  had  agreed  to  pay  out  of  them 
appellee's  claim,  but  he  alleged,  as  an  excuse  for  non-perform- 
ance, that  he  had  sent  the  notes  to  Kansas,  on  the  order  of 
Geer. 

This  is  the  main  point  in  the  case.  Was  appellant  justified 
in  returning  these  notes  to  Geer,  under  the  circumstances? 
We  think  not.  Appellant  held  these  notes  in  trust  for  appel- 
lee, and  had  no  right  to  turn  them  over  to  Geer  without  any 
notice  to  appellee.  While  it  is  true  that  the  mere  promise 
of  appellant  to  do  an  act  for  the  benefit  of  appellee,  without  any 
consideration  moving  from  appellee  to  him,  would  be  nudum 
pactum,  yet,  after  the  promisor  entering  upon  its  performance, 
as  was  disclosed,  there  arises  an  obligation  on  the  part  of  the 
promisor  to  execute  the  trust  faithfully,  and  an  action  lies  for 
a  failure  so  to  do.     Story  on  Bailments,  §§  170,  180. 

The  views  expressed  by  this  court  in  Prather  v.  Vineyard, 
4  Gilman,  40,  are  quite  applicable  to  this  case,  and  is  a  case 
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very  like  this  in  its  main  features.  It  has  often  been  held  by 
this  court,  that  a  person  may  make  himself  trustee  for  another, 
and  be  liable  to  an  action  by  such  third  party.  Eddy  v. 
Roberts,  17  111.  506;  Brown  v.  Strait,  19  ib.  89;  Bristow  v. 
Lane,  21  ib.  194. 

This  being  a  trust,  the  Statute  of  Limitations  can  not  be  set 
up  as  a  defense.  Albrecht  v.  Wolf,  58  111.  186.  But  the 
proofs  show  it  was  within  five  years  from  the  commencement 
of  the  suit  that  appellant  denied  the  trust  and  refused  to  settle 
appellee's  claim. 

The  cases  cited  supra  show  the  Statute  of  Frauds  and  Per- 
juries can  not  avail  as  a  defense. 

The  instructions  were  properly  disposed  of,  and  the  jury 
had  all  the  law  given  them  the  case  demanded  or  required. 
The  damages  are  not  greater  than  the  proof  warranted.  Geer's 
note  to  appellee  was  at  ten  per  cent  interest,  and  should  have 
been  so  calculated.  It  is  plain  appellant,  in  giving  up  these 
notes  to  Geer,  violated  the  trust  which  had  been  reposed  in 
him,  and  he  should  respond  for  all  the  injury  the  party  con- 
fiding in  him  has  sustained. 

The  judgment  must  be  affirmed 

Judgment  affirmed. 


The  McLean  County  Bank 

v. 
Isaac  Mitchell. 

1.  Evidence — entry  in  bank-book,  of  deposit  A  party's  bank-book  showed 
two  deposits,  of  precisely  the  same  amount,  on  the  same  day,  but  it  appeared 
the  entries  in  such  book  were  not  made  at  the  time  of  the  transaction,  but 
afterwards,  from  the  ledger-book  of  the  bank,  and  it  was  held,  that  the 
party's  bank-book  could  not  be  regarded  as  controlling  evidence  that  both 
sums  were,  in  fact,  deposited,  but  it  might  be  shown  that  the  entry  was  a  mis- 
take. 

2.  Bank — right  to  recover  for  money  draivn  in  excess  of  deposits.  Where,  by 
mistake,  a  double  entry  is  made  on  a  bank-ledger  of  a  deposit  made  on  one 
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day,  and  such  mistake  is  copied  into  the  depositor's  bank-book,  and  he  draws 
out  the  whole  sum  thus  shown  to  his  credit,  and  in  excess  of  what  he,  in  fact, 
has  deposited,  the  bank,  on  establishing  and  explaining  the  mistake,  may 
recover  back  the  excess  so  drawn  out  by  the  depositor. 

3.  Instruction — should  not  be  contradictory.  Where  the  real  question  was, 
whether  a  bank  had  given  a  depositor  credit  twice  for  the  same  deposit,  and  it 
appeared  the  depositor  had  checked  out  all  so  credited  to  him,  and  the  court,  in  a 
suit  by  the  bank  to  recover  for  the  amount  drawn  out  in  excess  of  the  actual 
deposit,  instructed  the  jury  that,  if  such  were  the  facts,  the  bank  could  not 
recover,  if  they  believed,  from  the  evidence,  that  such  double  credit  did  not,  in 
fact,  give  the  defendant  credit  for  more  money  than  he  really  had  in  the  bank, 
and  there  was  nothing  due  the  bank,  the  instruction  was  held  to  be  contradic- 
tory, calculated  to  mislead  the  jury,  and  therefore  erroneous. 

Appeal  from  the  Circuit  Court  of  McLean  county. 

Messrs.  Stevenson  &  Ewing,  and  Messrs.  H.  &  J.  D. 
Spencer,  for  the  appellant. 

Messrs.  Eowell  &  Hamilton,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  brought  by  the  McLean 
County  Bank,  against  Isaac  Mitchell,  to  recover  $1031.71, 
which  sum,  it  is  claimed,  he  had  drawn  out  of  the  bank  in 
excess  of  the  amount  of  money  deposited  to  his  credit.  On  a 
trial  of  the  issues  before  a  jury,  a  verdict  was  returned  in 
favor  of  the  defendant,  upon  which  the  court  rendered  a  judg- 
ment, to  reverse  which  the  bank  appealed. 

Appellee  kept  an  account  with  the  bank  from  1860  until 
1872,  but  the  controversy  in  this  case  grew  out  of  a  deposit 
made  in  the  bank  on  the  28th  day  of  November,  1868,  of 
$1031.71,  appellee  claiming  that,  on  that  day,  he  made  two 
deposits  of  $1031.71,  while  the  bank  claims  that  but  one 
deposit  of  $1031.71  was  made  on  that  date.  It  is  true  that 
appellee's  bank-book  shows  he  made  two  deposits  on  the  28th 
of  November,  1868,  of  $1031.71,  and  the  individual  deposit 
ledger  of  the  bank  shows  the  same  fact,  but  the  entries  in 
appellee's  book  were  not  made   at  the  time  the   money  was 
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deposited,  but,  as  appears,  the  entry  therein  is  a  mere  tran- 
script from  the  ledger  of  the  bank.  If,  then,  a  mistake  oc- 
curred in  the  individual  deposit  ledger,  then  appellee's  book 
can  not  be  regarded  as  controlling  evidence  in  the  case. 

It  appears,  from  the  testimony,  that  the  bank  kept  a  book 
(deposit  blotter  of  original  entries)  in  which  was  entered  the 
amount  of  money  deposited  by  each  party  as  the  same  was 
brought  into  the  bank.  A  cash-book  was  also  kept,  in 
which  all  entries  of  deposits  of  each  day's  business  was  tran- 
scribed. These  books,  both  the  blotter  and  the  cash-book, 
show  but  one  deposit  made  by  appellee  on  November  28,  and 
that  was  for  the  sum  of  $1031.71,  and  no  more.  The  book- 
keeper in  the  bank  explained  the  manner  in  which  he  made  a 
double  entry  of  the  $1031.71  on  the  individual  deposit  ledger. 
He  said:  "This  deposit  on  the  28th  of  November,  1868,  I 
entered  on  the  individual  deposit  ledger,  from  the  cash-book, 
on  the  bottom  of  page  671,  and  failed  to  check  it  off  on  the 
cash-book;  and,  after  entering  this  $1031.71,  I  drew  a  bal- 
ance, which  amounted  to  $1523.76.  I  carried  this  balance  to 
next  page,  672;  then,  my  attention  being  called  away,  on 
going  back,  this  amount  of  $1031.71  not  being  checked  off  in 
the  cash-book,  I  made  a  second  entry  of  that  amount,  on  the 
next  page,  672,  right  under  the  balance  I  had  carried  over." 
The  witness  further  stated  that  the  two  entries  were  for  one 
and  the  same  amount  deposited  by  appellee.  This  evidence  of 
the  book-keeper  is  corroborated  by  the  fact  that  when  the 
cash  was  counted,  on  the  close  of  business  on  November  28, 
it  was  found  to  correspond  with  the  amount  received,  as  shown 
by  the  blotter  and  cash-book.  If,  on  the  other  hand,  appellee 
had  made  two  deposits  of  $1031.71  each,  upon  a  count  of  the 
funds  received,  an  excess  would  have  been  found  of  $1031.71, 
which  was  not  the  case,  as  shown  by  the  evidence. 

Appellee  does  not  claim  to  have  any  distinct  recollection 
that  he  made  two  deposits  of  money  on  the  day  the  transac- 
tion occurred,  nor  does  the  testimony  show  such  to  be  the 
fact ;  but,  on  the  other  hand,  the  evidence  clearly  preponder- 
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ates  in  favor  of  the  fact  that  but  one  deposit  was  made,  and 
that  of  $1031.71.  We  are,  therefore,  of  opinion  the  evidence 
preponderates  so  clearly  in  favor  of  appellant  that  justice 
demands  the  issues  should  be  submitted  to  another  jury. 

Objection  was  made  to  the  third  instruction  given  for  appel- 
lee. We  may  not  fully  comprehend  the  object  of  the  instruc- 
tion, but  if  we  do,  it  was,  at  least,  liable  to  mislead  the  jury. 
If  the  bank  gave  appellee  credit  for  $1031.71  twice,  and  there 
was  but  one  deposit  of  that  amount,  we  perceive  no  reason 
why  appellant  should  not  recover;  and  yet  the  jury  were  told 
by  the  instruction,  in  substance,  that  if  these  were  the  facts, 
still  appellant  could  not  recover  if  they  believed,  from  the 
evidence,  that  such  double  credit  did  not,  in  fact,  give  appellee 
credit  for  more  money  than  he  really  had  in  the  bank,  and 
that  there  was  nothing  due  from  appellee  to  appellant.  An 
instruction  should  not  be  so  worded  as  to  mislead  a  jury. 
This  one  was  contradictory,  and  liable  to  mislead.  The  ques- 
tion, in  this  case,  for  the  jury,  was  plain  and  simple.  There 
was  nothing  in  dispute  between  the  parties  except  this  trans- 
action of  November  28,  1868.  If  appellee  had  made  two 
deposits  on  that  date,  of  $1031.71  each,  then  no  recovery 
could  be  had.  If,  on  the  other  hand,  only  $1031.71  was 
deposited,  then  appellant  was  entitled  to  recover,  as  it  was 
conceded  appellee  had  drawn  from  the  bank  the  same  amount 
of  money  he  would  have  been  entitled  to  receive  if  he  had 
deposited  the  former  amount. 

As  the  judgment  is  contrary  to  the  weight  of  the  evidence, 
and  as  the  third  instruction  given  for  appellee  was  calculated 
to  mislead  the  jury,  the  judgment  will  be  reversed  and  the 
cause  remanded. 

Judgment  reversed. 
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Elizabeth  Wells 

v. 
John  B.  Stumph. 

Process  —  sufficiency  of  return  of  service  by  copy.  A  return  to  a  chancery 
summons  against  A  and  B,  husband  and  wife,  that  the  officer  had  served  it  by 
reading  to  A,  the  husband,  and  delivering  to  him  a  true  copy  of  the  writ,  and 
also  "  by  leaving  with  him  at  her  usual  abode  a  true  copy  of  this  writ,  for  B, 
his  wife,  she  being  over  ten  years  old,  and  explaining  the  same  to  him,"  is 
defective,  as  to  the  wife,  and  a  default  and  decree  as  to  her  on  such  return  are 
not  warranted. 

Writ  of  Error  to  the  Circuit  Court  of  Edgar  county ;  the 
Hon.  Oliver  L.  Davis,  Judge,  presiding. 

Mr.  Joseph  E.  Dyas,  for  the  plaintiff  in  error. 
Mr.  James  A.  Eads,  for  the  defendant  in  error. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

There  being  no  appearance  on  behalf  of  either  defendant  at 
the  term  of  court  to  which  the  summons  issued  herein  was  made 
returnable,  a  decree  passed  against  both  defendants,  and  the 
property  described  in  the  bill  was  ordered  to  be  sold,  in  default 
of  payment  of  the  amount  found  due.  A  sale  of  the  mortgaged 
premises  was  afterwards  made  under  the  decree,  by  the  master 
in  chancery,  and  at  that  sale  Joseph  H.  Lallee  became  the 
purchaser  of  the  property.  At  the  special  August  term  of 
court,  1876,  Elizabeth  Wells,  having  given  complainant  and 
the  purchaser  at  the  master's  sale  notice  of  the  application, 
entered  a  motion  to  set  aside  the  sale  and  master's  report,  and 
to  vacate  the  decree  of  foreclosure  as  to  her,  because  she  had 
never  been  served  with  process,  nor  had  she  appeared  to 
defend  the  cause,  either  in  person  or  by  attorney.  The  motion 
was  supported  by  affidavits,  showing  there  had  in  fact  been  no 
service  of  process  on  her,  and  that  she  had  no  knowledge  of 
the  pendency  of  the  suit ;  but  the  court  overruled  the  motion, 
and  that  decision  is  one  of  the  errors  assigned. 
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Elizabeth  Wells,  however,  brings  up  a  complete  record,  and 
assigns  upon  it,  for  error,  that  the  decree  against  her  is  erro- 
neous, for  the  reason  she  had  not  been  served  with  process,  nor 
had  she  appeared  to  defend  the  cause  either  in  person  or  by 
counsel.  As  Our  views  upon  this  branch  of  the  case  will  be 
conclusive  of  the  whole  case,  we  will  not  remark  upon  other 
points  made  in  argument. 

On  looking  into  the  record  we  find  the  return  of  service  as 
to  plaintiff  in  error  was  defective.  The  officer  returned  the 
summons  issued  in  the  cause,  indorsed,  that  he  had  served  it 
by  reading  to  John  J.  Wells,  and  delivering  to  him  a  true  copy 
of  the  writ,  and  also  "  by  leaving  with  him  at  her  usual  place 
of  abode,  a  true  copy  of  this  writ,  for  Elizabeth  Wells,  his  wife, 
she  being  over  ten  years  old,  and  explaining  the  same  to  him." 

The  affidavit  of  the  officer  making  the  service,  shows  it  is 
not  true,  as  stated  in  his  return,  that  any  copy  of  the  summons 
was  left  for  plaintiff  in  error,  with  her  husband,  at  "  her  usual 
place  of  abode,"  but  be  that  as  it  may,  the  return  of  the  officer 
is  plainly  defective  in  not  stating  that  the  copy  of  the  sum- 
mons that  was  left  for  her,  was  left  with  a  "  person  of  the 
family"  with  defendant.  Non  constat,  her  husband  may  have 
been  living  separate  and  apart  from  her,  and  only  temporarily 
at  "  her  usual  place  of  abode." 

There  having  been  no  such  service  of  the  summons  upon 

plaintiff  in  error  as  the  statute  requires,  and  there  having  been 

no  appearance  on  her  behalf,  the  decree  of  foreclosure  against 

her  upon  default  was  clearly  erroneous,  and  for  that  reason  the 

decree  as  to  her  will  be  reversed  and  the  cause  remanded, 

which  is  done. 

Decree  reversed. 
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James  Goodheaet 

v. 

Caleb  Johnson. 

1.  Chattel  mortgage — whether  fraudulent  in  not  showing  real  state  of  facts. 
Although  a  chattel  mortgage  on  its  face  may  appear  to  be  given  to  secure  an 
absolute  debt,  yet,  if  in  good  faith  it  is  given  in  the  most  part  to  secure  against 
a  contingent  liability  as  surety,  the  latter  being  a  good  consideration,  it  will 
not  thereby  be  held  fraudulent  and  void  as  to  creditors  of  the  mortgagor,  and 
although  the  mortgagee  has  not  in  fact  paid  anything  as  surety,  still,  if  he  will 
have  to  pay  debts  as  such,  he  may  hold  the  property  or  its  proceeds  to  apply 
upon  the  debts  for  which  he  is  surety. 

2.  Same — allowing  mortgagor  to  sell,  as  showing  fraud.  If  a  mortgagee  permits 
the  mortgagor  to  sell  the  mortgaged  chattels  in  the  ordinary  course  of  trade,  in 
the  same  way  after  as  before  the  mortgage  was  made,  this  will  be  such  a  per- 
version of  the  mortgage  from 'its  legitimate  purpose  as  a  security  as  to  render 
it  fraudulent  in  law,  and  void  as  to  creditors  of  the  mortgagor. 

3.  But  when  the  mortgagee  gives  written  permission  to  the  mortgagor  to 
sell  the  mortgaged  chattels  at  public  sale,  taking  the  notes  given  to  himself,  and 
also  taking  the  cash  paid,  this,  not  being  inconsistent  with  the  rights  of  the 
mortgagee,  will  not  render  the  mortgage  void  as  to  creditors. 

4.  When  a  chattel  mortgage  embraces  a  large  amount  of  property,  the 
mortgagee,  by  allowing  in  several  instances  the  sale  of  a  few  articles,  being 
inconsiderable  in  value  as  compared  with  that  of  the  whole  property,  this  can 
not  be  held  to  characterize  the  mortgage  as  fraudulent.  It  can  be  allowed  no 
greater  weight  than  as  a  circumstance  to  be  considered  in  determining  whether 
the  mortgage  was  originally  made  to  hinder  and  delay  creditors. 

Appeal  from  the  Circuit  Court  of  McLean  county. 

This  was  an  action  of  replevin,  by  appellee  against  appellant. 
One  Milton  Bozarth  recovered  a  judgment  for  about  $1,827 
against  Ward  P.  Johnson,  the  son  of  appellee,  on  the  24th  day 
of  February,  1876,  on  which  an  execution  issued  the  same  day 
and  came  into  the  hands  of  appellant,  sheriff  of  the  county, 
who  levied  it,  on  the  25th  day  of  February,  1876,  upon  the 
property  in  controversy,  being  of  considerable  amount,  consist- 
ing of  cattle,  horses,  hogs,  wagons,  harness,  corn,  hay  and 
divers  farming  implements. 
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Appellee  replevied  the  property,  claiming  title  to  it  under 
a  chattel  mortgage  from  Ward  P.  Johnson  to  himself.  The 
only  question  arising,  is  respecting  this  chattel  mortgage, 
whether  or  no  it  was  fraudulent  as  against  creditors. 

The  chattel  mortgage  was  executed  on  the  10th  day  of 
November,  1875,  to  secure  the  payment  of  a  promissory  note 
for  $6,200,  of  even  date  therewith,  made  by  Ward  P.  Johnson 
to  his  father,  Caleb  Johnson,  the  appellee,  payable  two  years 
after  date;  the  mortgage  being  in  the  usual  form,  with  a  pro- 
vision that  the  mortgagor  might  retain  the  possession  and  use 
the  property  until  the  time  of  payment  of  the  note. 

The  testimony  in  the  case  was  chiefly  that  of  appellee  and 
Ward  P.  Johnson,  which  was  without  contradiction.  It  ap- 
peared therefrom,  that  Ward  P.  Johnson  owed  appellee  a  note 
for  $500,  and  that  appellee  was  surety  for  his  son,  Ward  P. 
Johnson,  on  several  notes  to  different  parties,  amounting,  in 
the  aggregate,  to  as  much  or  more  than  the  note  for  $6,200, 
which  debts  appellee  would  have  to  pay,  and  that  the  note  and 
chattel  mortgage  were  given  to  secure  him  for  said  indebted- 
ness and  against  said  suretyship ;  that  appellee  had  permitted 
Ward  P.  Johnson  to  sell  a  mare,  a  part  of  the  mortgaged  prop- 
erty, and  appropriate  the  proceeds  to  the  payment  of  a  debt 
not  owing  to  appellee,  and  for  which  the  latter  was  not  surety ; 
also,  to  sell  five  shoats  to  a  man  that  he,  Ward  P.  Johnson,  owed 
for  labor;  also,  had  permitted  Ward  P.  Johnson  to  sell  some 
of  the  fat  hogs  covered  by  the  mortgage,  to  the  amount  of 
about  $350,  which  was  all  paid  except  about  $100  on  debts 
for  which  appellee  was  surety;  that  appellee  had  himself 
shipped  a  lot  of  fat  cattle  covered  by  the  mortgage,  to  Chicago, 
and  sold  them,  and  appropriated  the  proceeds  on  debts  for 
which  he  was  surety.  The  following  writings  were  in  evi- 
dence : 

"February  5,  1876. 
"W.  P.  Johnson: 

"You  are  hereby  notified  that  you  have  my  consent  to  sell 
at  public  or  private  sale  all  or  any  part  of  the  property  named 
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in  the  chattel  mortgage  you  gave  me  on  the  10th  day  of  No- 
vember, 1875,  with  the  special  understanding  that  if  sold  on 
time,  the  notes  are  to  be  given  in  my  name,  and  to  be  applied 
on  the  aforesaid  mortgage. 

Caleb  Johnson." 

"  Public  Sale. — I  will  sell  at  public  sale,  four  miles  south  of 
Dan  vers,  Friday,  February  25th,  1876,  the  following  personal 
property,  to- wit :  One  span  of  mules,  eight  head  of  horses, 
and  a  lot  of  two  and  three  years  old  cattle  steers,  fifty  head 
stock  hogs,  three  farm  wagons,  one  mower,  one  corn  planter, 
one  hay  rake,  three  double  cultivators,  two  double  shovel 
plows,  four  breaking  plows,  two  harrows,  four  double  sets 
wagon  harness,  one  set  double  buggy  harness,  and  numerous 
other  articles.  Terms  of  sale :  a  credit  of  nine  months  will 
be  given  on  sums  over  $5,  purchasers  giving  notes  with  ap- 
proved security;  $5  and  under,  cash.  Positively  no  property 
to  be  removed  until  the  above  terms  are  complied  with.  Sale 
will  commence  at  ten  o'clock,  a.  m. 

W.  P.  Johnson." 

The  property  thus  advertised  for  sale  was  the  same  prop- 
erty as  embraced  in  the  mortgage,  and  was  replevied  in  this 
case  on  the  day  advertised  for  the  sale,  and  afterwards  sold  on 
that  same  day. 

As  bearing  on  the  above  writings,  appellee  testified : 

"  We  determined  to  sell  the  property,  and  he  (Ward  P. 
Johnson)  advertised  it  in  his  own  name,  with  my  consent.  He 
agreed  that  I  should  have  the  notes  taken  in  my  name  and 
hold  them  in  lieu  of  the  property.  It  was  announced  at  the 
sale,  that  the  sale  was  made  under  the  mortgage  for  my  bene- 
fit. I  took  all  the  sale  notes  in  my  name.  Some  one  told  me 
there  might  be  trouble  to  my  son  unless  permission  was  given 
in  writing  to  sell,  and  I  gave  him  written  consent;  also  the 
sale  notes  are  to  be  applied  to  the  debts  I  am  security  on,  and 
they  will  not  half  pay  them." 

This  was  substantially  all  the  testimony  bearing  upon  the 
question  involved.     Upon  trial  by  the  court  without  a  jury, 
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the   court  found  and  gave  judgment  for  the  plaintiff,   and 
defendant  appealed. 

Messrs.  Williams,  Burr  &  Capen,  for  the  appellant. 

Messrs.  Stevenson  &  Ewing,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

It  is  insisted  that  upon  the  state  of  facts  appearing,  the  chat- 
tel mortgage  was  fraudulent  and  void  as  against  creditors. 
The  transaction  was  in  fact  somewhat  different  from  what  it 
appeared  to  be  on  its  face.  Still,  if  the  mortgage,  for  the  most 
part,  was  not  to  secure  the  payment  of  an  absolute  debt,  as  it 
purported,  but  was  in  truth,  and  in  good  faith,  to  secure  against 
a  contingent  liability  as  surety,  the  latter  would  be  a  good  con- 
sideration and  sufficient  to  sustain  the  mortgage.  And  al- 
though appellee  had  not  in  fact  paid  the  debts  for  which  he 
was  surety,  if  he  would  have  them  to  pay,  as  was  the  undis- 
puted testimony,  he  might  well  hold  the  property  or  its  proceeds 
to  apply  to  the  payment  of  such  debts. 

But  the  point  more  particularly  relied  on  by  the  appellant, 
as  avoiding  the  mortgage,  was,  permitting  the  mortgagor  to 
make  sale,  to  the  extent  which  he  did,  of  the  mortgaged 
property.  It  is  contended  that  this  vitiated  the  mortgage, 
under  the  decision  in  the  case  of  Barnet  v.  Fergus  et  al.  51 
111.  352,  where  it  was  held  that  if  the  mortgagee  permits  the 
mortgagor  to  make  sale  of  the  mortgaged  property  in  the 
ordinary  course  of  trade,  and  in  the  same  way  after  as  before 
the  mortgage  was  made,  it  would  be  such  a  perversion  of  the 
mortgage  from  its  legitimate  purpose  as  to  render  it  fraudulent 
in  law  and  void  as  to  creditors.  The  mortgage  there,  among 
other  property,  covered  certain  books  and  blanks,  which  were 
held  by  the  mortgagor  for  sale,  and  the  evidence  showed  that 
he  continued,  with  the  knowledge  of  the  mortgagee,  to  sell 
these  books  and  blanks  in  the  same  way  after  as  before  the 
mortgage  was  made.  In  such  a  case  as  that,  the  mortgagor 
going  on  and  selling  the  goods  in  the  same  way  as  before,  for 
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his  own  benefit,  the  mortgage  does  not  serve  the  purpose  of  a 
security  for  the  mortgagee's  debt,  and  is  not  being  held  for 
such  purpose,  but  it  is  made  to  perform  the  office  of  a  shield 
to  protect  the  property  mortgaged  from  the  reach  of  creditors. 
Quite  different  was  the  case  here.  The  written  permission  to 
sell,  given  in  evidence,  and  under  which  the  bulk  of  the  prop- 
erty was  sold  at  public  sale,  was  not  for  the  benefit  of  the 
mortgagor  in  the  way  of  receiving  the  avails  of  the  sale,  but 
was  for  the  benefit  and  on  the  account  of  the  mortgagee,  he 
to  receive  the  proceeds,  as  he  did.  This  was  nothing  incon- 
sistent with  the  position  and  rights  of  the  latter  asjnortgagee, 
as  was  the  dealing  in  the  case  referred  to,  and  for  which  rea- 
son it  was  there  held  to  avoid  the  mortgage. 

The  three  particular  instances  here  testified  to,  in  which  the 
mortgagor  was  allowed  to  sell  at  private  sale,  and  hold  the 
proceeds  for  his  own  benefit  and  not  in  accordance  with  the 
mortgage,  were  exceptional  cases,  respected  inconsiderable  por- 
tions of  the  property,  not  to  be  held  as  characterizing  the 
transaction  between  the  parties,  and  we  can  not  look  upon 
them  as  enough  to  bring  the  present  case  within  the  rule  of 
JBarnet  v.  Fergus. 

We  can  allow  to  them  no  greater  weight  than  as  circum- 
stances which  might  rightfully  be  considered  in  determining  the 
question  whether  the  mortgage  was  originally  made  to  hinder 
and  delay  creditors.  It  can  not  be  truthfully  asserted,  with 
respect  to  the  present  case,  that  the  mortgagor  continued,  with 
the  knowledge  of  the  mortgagee,  to  sell  the  mortgaged  prop- 
erty in  the  same  way  after  as  before  the  mortgage  was  made. 

We  find,  then,  no  case  of  fraud  in  law  here,  for  which  the 
mortgage  should  be  pronounced  void. 

As  to  the  question  of  fact,  the  intention  of  the  parties  in  the 
making  of  the  mortgage,  whether  honestly  and  in  good  faith 
to  secure  the  payment  of  an  indebtedness,  and  against  liabili- 
ties as  a  surety,  or  to  hinder  and  delay  creditors,  that  was  for 
the  court  below,  upon  which  all  the  evidence  we  have  consid- 
ered would  be  pertinent;  and  the  finding  of  the  court  thereon 
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we  do  not  perceive  sufficient  reason  to  disturb.     The  judg- 
ment will  be  affirmed. 

Judgment  affirmed. 


The  Indianapolis  and  St.  Louis  Railroad  Company 

v. 
Margaret  A.  Evans. 

1.  Negligence — question  of  fact.  In  suits  to  recover  damages  caused  by 
negligence,  the  question  of  the  plaintiff's  negligence  in  failing  to  use  proper 
care,  and  the  degree  of  negligence  in  either  party,  is  usually,  if  not  always,  a 
question  of  fact  for  the  jury. 

2.  Same — burden  of  proof .  In  an  action  for  an  injury  alleged  to  have  been 
caused  by  negligence,  the  burden  of  proof  rests  on  the  plaintiff  not  only  to  show 
the  negligence  of  the  defendant  causing  the  injury,  but  also  to  show  he  was 
exercising  due  care  on  his  part.  It  is  error  to  instruct  the  jury  that  the  burden 
of  proof  to  show  negligence  of  the  plaintiff  rests  on  the  defendant. 

3.  It  is  true,  where  the  negligence  of  the  defendant  is  gross,  the  allegation 
in  the  plaintiff's  declaration  of  due  care  on  his  part  is  regarded  as  proved, 
where  it  is  shown  that  the  want  of  care  on  the  part  of  the  plaintiff,  if  any,  was 
but  slight  in  comparison  with  that  of  the  defendant.  But,  even  in  such  case, 
the  burden  of  proof  is  on  the  plaintiff  to  show  he  was  free  from  such  negligence 
as  would  defeat  his  action. 

4.  Same — contributory.  The  rule  in  this  State  is,  that  where  the  negligence 
of  the  defendant  is  gross,  the  plaintiff  may  recover,  although  his  own  negli- 
gence may  have  contributed,  in  some  degree,  to  the  injury,  provided  his  negli- 
gence was  slight.  It  is  error  to  instruct  the  jury  that  the  plaintiff  may  recover 
unless  his  negligence,  contributing  to  the  injury,  was  equal  to  or  greater  than 
that  of  the  defendant. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
Oliver  L.  Davis,  Judge,  presiding. 

Mr.  B.  W.  Hanna,  Mr.  C.  B.  Steel,  and  Messrs.  Wiley, 
Parker  &  Neal,  for  the  appellant. 


Mr.  Horace  S.  Clark,  for  the  appellee. 
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Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

This  is  an  action  upon  the  case,  by  appellee,  in  which  judg- 
ment went  against  appellant  for  damages,  for  an  injury  to 
appellee,  alleged  to  have  been  caused  by  the  negligence  of 
appellant. 

The  circumstances  proven,  tend  to  show  want  of  care  on 
the  part  of  appellee.  The  question  of  negligence  in  failing 
to  use  proper  care,  and  the  degree  of  such  negligence  in  either 
party,  is  usually,  if  not  always,  a  question  of  fact  for  the  jury, 
under  proper  instructions  from  the  court. 

In  this  case,  two  of  the  instructions  given  to  the  jury  by  the 
court,  at  the  request  of  plaintiff,  are  erroneous,  and  tended  to 
mislead  the  jury.     The  third  instruction  given  was  as  follows : 

"  The  court  instructs  the  jury,  that  the  burden  of  proof  of  neg- 
ligence on  the  part  of  the  defendant  is  on  the  plaintiff,  but  when 
negligence  on  the  part  of  plaintiff  is  set  up  as  a  defense,  then  the 
burden  of  proof  to  establish  such  negligence  is  on  the  defendant, 
and  they  must  prove  the  same  by  a  preponderance  of  evidence." 

This  is  not  a  correct  statement  of  the  law.  To  recover  for 
injuries  alleged  to  have  been  caused  by  the  negligence  of 
defendant,  it  is  necessary  that  plaintiff  shall,  allege  in  the 
declaration,  and  prove  on  the  trial,  that  plaintiff  was  exercis- 
ing due  care.  The  plea  of  not  guilty  puts  this  allegation  in 
issue,  and  the  burden  of  proving  due  care  on  the  part  of  plain- 
tiff rests  upon  the  plaintiff.  It  is  true,  that  in  cases  where 
the  negligence  of  defendant  is  gross,  the  allegation  of  due  care 
by  the  plaintiff  is  regarded  as  proven  where  it  is  shown  that 
the  want  of  care  on  the  part  of  the  plaintiff,  if  any,  is  but 
slight,  in  comparison  with  the  negligence  of  defendant.  The 
burden  of  proof,  however,  is  on  the  plaintiff,  even  in  such 
case,  to  establish  the  freedom  of  plaintiff  from  such  negligence 
as  would  defeat  the  action. 

The  seventh  instruction,  given  at  request  of  plaintiff,  was 
as  follows : 
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"  It  is  the  duty  of  a  railroad  company  to  take  all  reasonable 
precaution  for  the  protection  of  life  and  limb  from  injuries 
by  their  cars ;  and  if  such  precautions  are  not  taken,  a  person 
injured  in  consequence  thereof  *  *  *  has  a  just  cause  of 
complaint,  and  is  entitled  to  recover  damages  for  any  injury 
sustained  by  reason  of  the  omission  of  the  company  to  adopt 
all  reasonable  guards  against  liability  to  injury,  unless  such 
injury  is  caused  by  the  negligence  of  the  party  injured  equal 
to  or  greater  than  that  of  the  party  committing  the  injury." 

The  law  on  the  subject  of  contributory  negligence  has  not 
been  laid  down  with  uniformity  at  all  times,  nor  in  all 
countries  where  the  common  law  prevails.  It  was  formerly 
held,  that  the  plaintiff  could  not  recover  in  any  case  where  his 
own  negligence  had  materially  contributed,  in  any  degree,  to 
the  injury.  In  the  courts  of  this  State  the  severity  of  that 
rule  was  relaxed  many  years  ago.  The  rule  in  this  State  is 
declared  to  be,  that  where  the  negligence  of  defendant  is  gross, 
the  plaintiff  may  recover,  although  his  own  negligence  may 
have  contributed,  in  some  degree,  to  the  injury,  provided  his 
negligence  was  slight.  It  has  never  been  held  by  this  court, 
in  any  case,  that  the  negligence  of  the  plaintiff,  to  defeat  a 
recovery,  must  be  equal  to  that  of  the  defendant. 

This  seventh  instruction,  in  substance,  says,  that  plaintiff's 
action  can  not  be  defeated  by  his  own  negligence,  unless  such 
negligence  be  at  least  equal  to  that  of  defendant.  This  is  not 
the  law.  The  true  rule  on  this  subject  is  laid  down  in  Illinois 
Central  Railroad  Co.  v.  Baches,  Admr.  55  111.  379,  and  need 
not  be  further  discussed  here. 

For  the  errors  mentioned  the  judgment  must  be  reversed, 
and  the  cause  remanded  for  a  new  trial. 

Judgment  reversed. 
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Statement  of  the  case. 


Henry  C.  Dickerson 

v. 
Frederick  Hendryx. 

1.  Declaration — in  ejectment.  In  ejectment,  whether  against  one  in  the 
actual  possession  of  the  land  sued  for,  or  against  one  exercising  acts  of  owner- 
ship on  the  same,  or  claiming  title  thereto  or  some  interest  therein,  the  form  of 
the  averment  required  in  the  declaration  by  the  statute  is  the  same. 

2.  Pleading — plea  must  answer  all  it  professes.  A  plea  professing  to  answer 
the  whole  declaration,  which,  in  fact,  answers  but  a  part,  is  obnoxious  to  de- 
murrer. 

3.  Same — plea  denying  possession  in  ejectment.  As  the  declaration  is  the 
same  in  ejectment  against  a  defendant  in  possession  as  against  one  claiming 
title  or  some  interest,  where  the  premises  are  not  occupied,  a  plea  to  the  whole 
cause  of  action,  denying  that  the  defendant  is  in  possession,  is  bad  on  demurrer, 
as  not  answering  all  it  professes. 

4.  Same — pleas  in  ejectment.  The  defendant  in  ejectment  may  file  separate 
pleas  denying  his  possession,  or  (the  premises  being  unoccupied)  that  he  claims 
title  or  some  interest  in  the  land  or  that  a  demand  of  possession  was  made  before 
suit,  but  they  must  be  limited  as  to  the  particular  defense  set  up  in  each,  and 
should  not  profess  to  be  to  the  entire  cause  oi  action. 

5.  Practice — judgment  as  to  part  of  declaration  not  answered.  If  a  plea  pro- 
fessing to  answer  but  a  part  of  a  declaration,  in  fact  does  answer  only  a  part, 
and  there  is  no  plea  to  the  other  parts  of  the  declaration,  the  plaintiff  may,  at 
any  time  during  the  term,  have  judgment  by  nil  dicit  for  the  parts  unanswered. 

6.  Error — party  can  not  assign  error  as  to  co-defendant.  On  appeal  or  writ 
of  error  in  this  court,  a  party  can  not  take  advantage  of  an  error  in  the  court 
below  as  to  a  co-defendant,  in  which  he  has  no  interest. 

7.  Same — proof  of  what  is  not  required,  no  ground  of  error.  A  defendant  can 
not  assign  for  error  that  the  plaintiff  was  allowed  to  prove  a  fact  not  required 
to  be  proved,  as,  that  he  disclaimed  any  interest  in  land  sought  to  be  recovered 
in  ejectment  when  he  filed  a  plea  denying  his  claim  of  any  interest. 

8.  Evidence — judicial  notice.  Where  the  proof  in  an  action  of  ejectment 
locates  the  land  in  suit  with  reference  to  the  congressional  surveys,  this  court 
will  take  notice  in  what  county  the  land  lies. 

Appeal  from  the  Circuit  Court  of  McLean  county. 

This  was  an  action  of  ejectment,  brought  in  the  McLean 
circuit  court  by  Frederick  Hendryx  against  Henry  C.  Dick- 
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erson,  Robert  Lowry  and  Charles  Craig,  for  the  recovery  of 
the  north-west  quarter  of  section  20,  in  township  23  north, 
range  4  east  of  the  third  principal  meridian. 

The  declaration  in  substance  alleged  that  the  plaintiff,  on 
April  20,  1874,  was  possessed  of  the  land,  which  he  claims  in 
fee,  and  being  possessed  thereof,  the  defendants  afterwards,  on 
April  20,  1874,  entered  into  said  tenements,  and  now  unlaw- 
fully withhold  from  the  plaintiff  the  possession  thereof,  to  the 
damage,  etc. 

The  plea  of  not  guilty  was  interposed  by  all  the  defendants, 
and  the  defendant  Dickerson  filed  the  following  two  special 
pleas,  verified  by  his  affidavit : 

1.  Actio  non,  because  he  says  at  the  said  time,  when,  etc., 
and  at  the  time  of  commencing  this  suit,  he  was  not  in  posses- 
sion of  said  premises  in  controversy  or  of  any  part  thereof,  etc. 

2.  Actio  non,  because  the  defendants  were  not  in  the  pos- 
session and  occupation  of  said  premises  in  manner  and  form  as 
the  plaintiff  has  above  complained  against  them. 

The  plaintiff  filed  a  demurrer  to  the  special  pleas,  which  the 
court  sustained.  The  cause  was  tried  by  the  court,  who  found 
for  the  plaintiff,  and  rendered  judgment  accordingly,  refusing 
a  motion  for  a  new  trial.     Dickerson  alone  appealed. 

Messrs.  Hughes  &  McCart,  for  the  appellant. 

Messrs.  Fifer  &  Phillips,  and  Mr.  O.  T.  Reeves,  for 
the  appellee. 

Mr.  Chief  Justice  Scholfield  delivered  the  opinion  of 

the  Court :    • 

The  chief  question  for  our  determination  on  this  record  is, 
did  the  circuit  court  err  in  sustaining  demurrers  to  the  two 
special  pleas  ?  They  profess  to  answer  the  whole  declaration, 
yet  they  put  in  issue  only  the  possession  and  occupation  of  the 
premises. 

The  sixth  section  of  the  present  statute  relating  to  ejectment 
(Rev.  Stat.  1874,  p.  444,)  is  this:   "If  the  premises  for  which 
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the  action  is  brought  are  actually  occupied  by  any  person, 
such  actual  occupant  shall  be  named  defendant  in  the  suit, 
and  all  other  persons  claiming  title  or  interest  in  the  same 
may  also  be  joined  as  defendants."  The  seventh  section  is : 
"  If  the  premises  are  not  occupied,  the  action  shall  be  brought 
against  some  person  exercising  act  of  ownership  on  the  prem- 
ises claimed,  or  claiming  title  thereto,  or  some  interest  therein, 
at  the  commencement  of  the  suit." 

But  whether  the  suit  be  to  recover  as  against  one  in  the  act- 
ual occupation  or  possession  of  the  premises,  or  as  against  one 
(the  premises  not  being  occupied)  exercising  act  of  ownership 
on  the  premises  claimed,  or  claiming  title  thereto,  or  some  in- 
terest therein,,  the  form  of  averment  required  in  the  declaration 
is  the  same,  and  is  that  contained  in  the  declaration  in  this 
record.     Ibid.  §11. 

It  is  provided,  however,  in  section  twenty-one,  that  "the 
plea  of  not  guilty  shall  not  put  in  issue  the  possession  of  the 
premises  by  the  defendant,  or  that  he  claims  title  or  interest 
in  the  premises."  And  section  twenty -two  is  as  follows :  "It 
shall  not  be  necessary  for  the  plaintiff  to  prove  that  the  defend- 
ant was  in  possession  of  the  premises,  or  claims  title  or  inter- 
est therein,  at  the  time  of  bringing  the  suit,  or  that  the  plain- 
tiff demanded  possession  of  the  premises,  unless  the  defendant 
shall  deny  that  he  was  in  such  possession,  or  claims  title  or 
interest  therein,  or  that  demand  of  possession  was  made,  by  a 
special  plea  verified  by  affidavit." 

It  is,  therefore,  obvious  if  defendants  were  claiming  title  or 
interest  in  the  premises  at  the  time  of  bringing  the  suit,  it  is 
not  of  the  slightest  consequence  that  they  were  not  in  the  actual 
occupation  or  possession  of  the  premises.  No  rule  in  pleading 
is  better  settled  than  that  a  plea  professing  to  answer  the  whole 
declaration,  which,  in  fact,  answers  but  a  part,  is  obnoxious  to 
demurrer.  Frinh  v.  King,  3  Scam.  144 ;  Hinton  v.  Husbands, 
ibid.  187;  Buckmaster  v.  JBeames,  4  Gilm.  443;  Moir  v.  Har- 
rington, 22  111.  40;   Goodrich  v.  Reynolds,  31  id.  490. 

~No  doubt  separate  pleas  embodying  these  defenses  may  be 
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filed,  but  they  must  be  limited  to  the  defense  they  interpose, 
which  was  not  done  here ;  and  if  a  plea  professing  to  answer 
but  a  part  of  the  declaration,  in  fact  does  so,  and  there  is  no 
plea  to  the  other  parts  of  the  declaration,  the  plaintiff  may,  at 
any  time  during  the  term,  have  judgment  by  nil  dieit  for  the 
parts  unanswered.  Warren  v.  Nexsen,  3  Scam.  38 ;  Safford  v. 
Vail,  22  111.  327.  This,  of  course,  presupposes  that  the  dec- 
laration includes,  as  here,  two  or  more  grounds  of  recovery, 
and  that  the  plea  effectually  answers  what  it  purports  to 
answer. 

The  objection  that  Lowry  and  Craig  held  by  separate  leases, 
and  not  as  tenants  in  common,  does  not  concern  appellant. 
They  make  no  complaint  of  the  judgment,  and  he  can  not 
profit  by  an  error  against  them  in  which  he  has  no  interest. 

The  objection  to  the  ruling  of  the  court  in  excluding  the 
evidence  offered  to  prove  that  appellant  disclaimed  any  inter- 
est in  the  property,  is  answered  by  the  twenty-first  section  of 
the  ejectment  act,  before  quoted.  He  filed  no  plea  putting 
that  fact  in  issue,  as  required  by  that  section,  and  he  is  not 
injured  by  appellee  offering  proof  of  that  which  there  was  no 
necessity  of  proving. 

The  proof  locates  the  land  with  reference  to  the  congres- 
sional surveys,  and  from  this  we  take  notice  that  it  lies  in 
McLean  county. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


Ira  James 

v. 

H.  C.  Wortham  et  al. 

1.  Execution — sale  under,  after  seven  years.  Under  the  code  of  1845,  a  judg- 
ment, where  an  execution  is  issued  within  a  year  after  the  close  of  the  term, 
continues  to  be  a  lien  on  the  defendant's  real  estate  seven  years  from  the  close  of 
the  term  at  which  it  is  rendered,  and  no  longer;  and  a  sale  made  of  such  real 
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estate  after  the  expiration  of  seven  years,  confers  no  title  as  against  subsequent 
incumbrancers  or  purchasers,  though  the  levy  may  have  been  made  before 
the  seven  years  expire.  Such  levy  will  not  continue  the  lien  of  the  judgment 
beyond  the  seven  years.*' 

2.  Where  A  recovered  judgment  against  B  in  1862,  at  a  term  of  the  circuit 
court  which  adjourned  May  31,  1862,  and  an  execution  was  issued  on  the  same 
within  one  year,  but  returned  nulla  bona,  and  a  pluries  execution  issued  on 
February  23,  1869,  and  was  levied  on  the  land  of  B,  and  sale  made  of  the 
same  on  June  12,  1869,  and  in  1867  judgments  were  recovered  in  the  county 
court  against  the  estate  of  B,  who  was  then  deceased,  and  for  the  payment  of 
which  the  same  land  was  sold  by  the  administrator  of  B  to  C,  under  a  decree 
of  court,  to  pay  debts,  and  a  deed  made  to  him  by  the  administrator,  it  was 
held,  that  C  acquired  the  title  of  B  in  the  land,  and  that  the  purchaser  under 
the  pluries  execution  acquired  no  title  by  his  purchase  and  sheriff's  deed,  and 
that  the  title  of  such  purchaser  would  be  set  aside  in  equity  as  a  cloud  upon 
the  title  of  C. 

Appeal  from  the  Circuit  Court  of  Coles  county;  the  Hon. 
Olivee  L.  Davis,  Judge,  presiding. 

Mr.  O.  B.  Ficklin,  and  Messrs.  Craig  &  Leitch,  for  the 
appellant. 

Messrs.  "Wiley  &  Neal,  for  the  appellees. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  a  proceeding  on  the  equity  side  of  the  Coles  cir- 
cuit court,  by  bill,  in  which  Henry  C.  Wortham  and  others 
were  complainants  and  Ira  James  defendant,  the  scope  of  which 
was,  and  of  a  supplemental  bill  filed  in  the  same  cause,  to 
remove  a  cloud  upon  complainants'  title  to  the  lands  described 
in  the  bill,  and  to  prohibit  defendant  from  setting  up  title  to 
the  premises.  There  was  a  demurrer  to  the  bill,  which  was 
overruled,  and  answers  were  put  in,  and  a  cross-bill  by  James, 
to  which  an  answer  was  put  in  by  complainant  Wortham  and 
by  the  other  complainants,  Thomas  B.  Johns  and  Samuel 
Smith,  and  issues  were  made  up  and  a  hearing  had,  resulting 

*  As  to  the  change  in  the  law  respecting  judgment  liens,  see  act  of  March 
22,  1872,  laws  1871-2,  505;  Rev.  Stat.  1874,  621. 
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in  a  decree  for  complainants,  as  prayed,  to  reverse  which  James 
appeals. 

It  is  necessary  to  consider  the  various  allegations  and 
points  made  in  the  cause,  as  the  merits  are  found  in  their 
consideration. 

The  premises  belonged  to  John  L.  Allison,  in  his  lifetime. 
After  his  death,  in  1864,  Adam  Hart  was  appointed  adminis- 
trator c?6  bonis  non  on  the  estate  of  Allison,  who  obtained  an 
order  of  court,  in  due  form,  to  sell  the  real  estate  of  decedent 
for  the  payment  of  his  debts.  Under  this  order,  Hart,  the 
administrator,  in  pursuance  of  law,  sold  the  premises  to 
"Wortham,  complainant,  and  executed  and  delivered  to  him  a 
deed  therefor,  bearing  date  January  20,  1871.  Complainant 
also  exhibited  in  evidence  a  deed  of  quitclaim  to  the  premises, 
executed  by  Ira  James  and  wife  and  others  to  complainant 
Wortham,  bearing  date  January  31,  1870.  Certain  partition 
proceedings  were  also  offered  in  evidence,  not  necessary  to  be 
particularly  noticed. 

The  foundation  of  the  title  of  Ira  James  seems  to  be  this  : 
Egbert  A.  Thompson  &  Co.,  at  the  May  term,  1862,  of  the  Coles 
circuit  court,  recovered  a  judgment  against  Allison,  which  term 
of  court,  as  appears  by  agreement  of  the  parties,  finally  closed 
on  May  31,  1862.  An  execution  issued  on  this  judgment 
within  one  year  after  the  final  adjournment  of  the  court,  which 
was  returned  nulla  bona,  and  it  is  agreed  that  the  pluries  exe- 
cution on  the  judgment  in  favor  of  Thompson  against  Allison 
was  issued  on  February  23,  1869,  and  levied  by  the  sheriff  on 
the  land  in  controversy,  and  a  sale  made  to  defendant,  James, 
on  June  12,  1869,  at  the  price  and  sum  of  ten  hundred  and 
seventy-five  dollars.  In  addition  to  this  title,  the  defendant, 
James,  claimed  an  interest  in  the  premises,  as  follows :  The 
original  owner  of  the  premises  was  James  F.  Cunningham, 
under  a  patent  from  the  United  States,  who  conveyed  an  undi- 
vided two-thirds  interest  to  John  Cunningham  and  the  de- 
ceased, John  L.  Allison.  John  Cunningham's  interest  in  the 
land,  on  July  7,  1869,  was  conveyed  by  him  in  trust,  to  pay 
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debts,  to  Ira  James  and  William  S.  Hinkle,  and  they  conveyed 
to  complainant. 

Now,  it  is  insisted  by  James  that  all  the  interest  he  conveyed 
to  complainant,  or  intended  to  convey,  was  the  interest  derived 
from  John  Cunningham,  and  not  the  interest  he  derived  by 
the  purchase  and  deed  under  Thompson's  judgment  against 
Allison,  and  the  question  is  reduced  to  this :  What  interest 
did  James  acquire  by  the  purchase  under  that  judgment  and 
execution  ? 

Complainant  insists,  that  he  has  Allison's  title  by  his  pur- 
chase under  the  sale  by  the  administrator  to  pay  debts,  and 
that  the  claim  of  James  under  the  execution  is  mere  pretense. 
That  defendant  sold  all  his  Cunningham  interest  to  complain- 
ant is  admitted,  and  there  is  no  controversy  about  that,  and 
we  are  of  opinion  that  was  all  the  substantial  legal  interest  he 
had  in  the  premises,  deriving  nothing  from  the  sale  and  pur- 
chase under  the  Thompson  execution,  for  the  reason  that  more 
than  seven  years  had  elapsed  after  the  adjournment  of  the 
court  at  which  the  judgment  was  rendered  before  a  levy  and 
sale,  and  in,  the  meantime  incumbrances  were  created,  under 
which  complainant  derives  his  title. 

The  statute  is  plain  on  this  subject.  Sec.  1,  ch.  57,  title 
"Judgments  and  Executions/'  Rev.  Stat.  1845.  These  pro- 
ceedings were  had  under  this  code,  and  in  construing  it  it  was 
said  by  this  court,  in  Tenney,  Admr.  v.  Hemenway,  53  111.  97, 
where  an  execution  is  issued  upon  a  judgment  within  a  year, 
the  judgment  will  continue  to  be  a  lien  as  against  subsequent 
purchasers  for  a  period  of  seven  years  after  the  last  day  of  the 
term  at  which  it  was  rendered,  and  no  longer;  and  a  pending 
levy  of  an  execution  issued  on  the  judgment,  made  during  the 
existence  of  the  lien,  will  not  operate  to  continue  the  lien  of 
the  judgment  beyond  the  statutory  period  of  seven  years. 

The  case  before  us  is  on  all  fours  with  this  principle.  The 
same  views  were  expressed  in  Conwell  v.  Watkins  et  al.  71  111. 
488,  where  it  was  further  held  that  a  sale  under  such  circum- 
stances could  not  be  sustained,  and  the  title  acquired  under  it 
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should  be  set  aside  as  a  cloud  upon  the  title  of  one  who  had 
become,  the  owner  of  the  title  by  conveyances  from  the  defend- 
ant in  the  execution,  after  the  levy  and  before  the  sale. 

The  debts  of  Allison,  set  up  in  this  case,  were  created  in 
1864,  and  judgments  rendered  on  them  in  the  probate  court 
in  1867,  and  were  subsequent  incumbrances,  in  the  meaning 
of  the  statute,  and  as  held  by  this  court  in  Gridley  v.  Watson, 
Admr.  53  111.  186. 

The  sheriff's  deed  under  the  Thompson  judgment  being 
inoperative,  complainants'  title  through  the  sale  by  the  admin- 
istrator of  Allison  vested  complainants  with  Allison's  title,  and 
the  sheriff's  deed  to  James  must  be  set  aside  as  a  cloud  thereon, 
and  in  so  decreeing  the  circuit  court  decreed  right,  and  the 

decree  must  be  affirmed. 

Decree  affirmed. 


Willis  Johnson 

v. 

Joseph  Smallwood. 

1.  Parent  and  child — parent's  liability  for  goods  bought  by  child.  Where  a 
father  has  supplied  his  minor  son  with  necessaries,  or  is  ready  to  supply  them, 
he  can  not  be  bound  by  a  contract  the  son  may  make  with  a  third  person  for 
the  purchase  of  goods,  without  his  authority,  although  they  may  be  regarded 
as  necessaries.* 

2.  Same — what  proof  of  son's  authority  to  buy,  will  bind  father.  The  authority 
of  an  infant  to  bind  the  father  by  contracts  for  necessaries  is  inferred  from 
very  slight  evidence.  Where  a  minor  son  bought  clothing  without  the  consent 
of  his  father,  who  knew  nothing  of  the  purchase  until  the  goods  were  brought 
home,  but  he  allowed  his  son  to  retain  them,  and  the  plaintiff  testified  to  the 
father's  promise  to  pay,  which  the  latter,  on  oath,  denied,  it  was  held,  that  the 
jury  were  authorized  to  find  the  father  liable  for  the  price  of  the  goods. 

*See,  also,  Murphy  v.  Ottenheimer,  84  111.  39;  McMillen  v.  Lee,  78  id.  443; 
Gotts  v.  Clark,  id.  229. 
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Appeal  from  the  Circuit  Court  of  Macon  county ;  the  Hon. 
C.  B.  Smith,  Judge,  presiding. 

Messrs.  Crea  &  Ewing,  for  the  appellant. 

Mr.  J.  S.  Post,  and  Mr.  Thomas  Lee,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  action  was  brought  to  recover  a  balance  of  $23,  claimed 
to  be  due  for  clothing  sold  a  minor  son  of  defendant,  by  the 
plaintiff.  In  the  circuit  court  the  plaintiff  obtained  a  judg- 
ment for  the  amount  claimed,  which  the  defendant  insists  was 
not  authorized  by  the  evidence,  and  this  is  the  only  ground 
relied  upon  to  reverse  the  judgment. 

At  the  time  the  goods  were  purchased  the  son  was  residing 
with  his  parents,  and,  so  far  as  was  shown,  he  was  furnished 
with  clothing  suitable  to  his  condition  in  life.  The  father  did 
not  consent  to  the  purchase ;  nor  did  he  have  any  knowledge 
concerning  the  transaction,  until  the  goods  were  brought  home. 
Where  the  father  has  supplied  his  minor  son  with  necessaries, 
or  is  ready  to  supply  them,  he  can  not  be  bound  by  a  contract 
which  the  son  may  make  with  a  third  party,  although  the 
goods  purchased  may  be  regarded  as  necessaries.  We  do  not 
think  the  evidence  shows  the  son  had  authority  to  bind  the 
father  for  the  payment  of  the  goods  at  the  time  the  purchase 
was  made.  The  plaintiff,  however,  contends  that  defendant 
became  bound  for  the  payment  of  the  goods  by  what  occurred 
subsequent  to  the  purchase.  After  the  goods  were  bought, 
and  defendant  was  aware  of  the  purchase,  the  son  was  allowed 
to  retain  them  without  objection.  Defendant,  as  the  plaintiff 
testified,  promised  to  pay  for  the  goods.  From  these  facts, 
we  are  inclined  to  hold  the  jury  was  justified  in  finding  in 
favor  of  the  plaintiff. 

Parsons  on  Contracts,  vol.  1,  page  301,  says :  "  The  authority 
of  the  infant  to  bind  the  father  by  contracts  for  necessaries  is 
inferred,  both  in  England  and  in  this  country,  from  very  slight 
evidence." 
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In  Hunt  v.  Thompson,  3  Scam.  179,  it  was  held,  that  an 
express  promise,  or  circumstances  from  which  a  promise  by 
the  father  can  be  inferred,  are  indispensably  necessary  to  bind 
the  parent  for  necessaries  furnished  his  infant  child,  by  a  third 
person. 

If,  then,  the  evidence  showed  an  express  promise  of  the 
father  to  pay  for  the  goods,  or  if  there  were  circumstances 
from  which  a  promise  might  be  inferred,  then  the  jury  was 
justified  in  finding  in  favor  of  the  plaintiff.  The  defendant, 
in  his  evidence,  it  is  true,  denied  that  he  promised  to  pay  for 
the  goods,  but  upon  this  point  he  was  contradicted,  and,  while 
there  was  a  conflict  in  the  evidence  on  the  question  of  defend- 
ant's promise,  we  can  not  say  the  jury  was  not  justified  in 
finding,  from  the  proof,  that  defendant  promised  to  pay  for  the 
goods.  The  question  of  fact  was  one  purely  for  the  jury,  and 
it  has  not,  where  such  is  the  case,  been  the  practice  of  this 
court  to  disturb  the  finding,  unless  the  verdict  is  clearly  against 
the  weight  of  evidence. 

As  the  record  discloses  no  error,  the  judgment  will  be 
affirmed. 

Judgment  affirmed. 


The  People  of  the  State  of  Illinois 

v, 

George  W.  Wall. 

1.  Judiciary — constitutionality  of  act  of  1877,  creating  new  and  larger  circuits. 
The  act  of  June  2,  1877,  entitled  "An  act  to  divide  the  State  of  Illinois,  exclu- 
sive of  Cook  county,  into  judicial  circuits,"  is  not  unconstitutional,  hut  is 
authorized  by  sec.  13,  art.  6,  of  the  constitution. 

2.  The  constitutional  provision  relating  to  the  judicial  department  pro- 
vides for  two  systems  for  judicial  circuits,  one  in  which  one  judge  only  shall 
be  elected,  and  another  in  lieu  thereof,  to  be  composed  of  greater  population 
and  territory,  in  which  shall  be  elected  not  exceeding  four  judges.  The  first 
system  was  no  doubt  designed  to  be  first  adopted,  giving  the  legislature  a  dis- 
cretionary power  to  adopt  the  other  in  lieu  thereof,  and  the  constitution  being 
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silent  as  to  when  the  power  might  be  exercised,  it  is  left  to  the  legislature  to 
determine  when  it  will  exercise  it. 

3.  Constitutional  law — when  power  conferred  may  he  exercised.  Where  the 
constitution  confers  a  power  upon  the  legislature  without  limitation  as  to  the 
time  of  its  exercise,  it  may  be  exercised  at  any  time. 

4.  Same — rule  for  construing.  Words,  when  found  in  a  constitution,  as  well 
as  in  a  statute,  are  to  be  understood  in  their  ordinary  signification.  That 
which  is  plainly  expressed  admits  of  no  construction. 

5.  Same — legislature  has  all  power  not  prohibited.  It  is  an  undeniable  prin- 
ciple that,  unless  prohibited,  the  General  Assembly  possesses  plenary  power  in 
all  matters  of  legislation. 

6.  Same — restriction  as  to  changing  circuits.  The  prohibition  as  to  changing 
the  boundaries  of  circuits,  except  at  a  session  of  the  legislature  next  prece- 
ding the  election  of  circuit  judges,  has  no  application  to  the  formation  of  new 
and  enlarged  circuits  under  section  15  of  article  6,  in  lieu  of  the  prior  circuits, 
but  it  is  intimated  that  when  new  circuits  are  so  formed,  section  13  may  operate 
as  a  limitation  as  to  the  time  of  changing  such  circuits. 

7.  Same — term  of  office  of  circuit  judge.  The  constitutional  provision  fixing 
the  term  of  office  of  circuit  judges  at  six  years,  in  no  manner  affects  the  tenure 
of  office  of  the  additional  judge  or  judges  to  be  elected  on  establishing  the  sys- 
tem authorized  under  sec.  15,  art.  6,  of  the  constitution,  but  thereafter  all  judges 
elected  will  hold  their  offices  six  years. 

8.  Same — general  power  carries  all  necessary  means.  Only  general  powers  can 
be  declared  in  a  constitution,  and  when  power  is  granted  to  the  General  As- 
sembly for  any  specified  purpose,  it  carries  by  implication  everything  neces- 
sary to  make  it  effectual,  or  which  is  requisite  to  attain  the  end  in  view. 
Therefore  the  power  to  establish  appellate  courts  after  the  year  1874,  carried 
with  it  the  power  to  provide  for  judges  to  hold  the  same,  who  are  to  be  circuit 
judges. 

Writ  of  Error  to  the  Circuit  Court  of  St.  Clair  county ; 
the  Hon.  William  H.  Snyder,  Judge,  presiding. 

This  was  an  information  in  the  nature  of  a  quo  warranto, 
against  George  W.  Wall,  to  show  by  what  authority  he  exer- 
cised the  office  of  circuit  judge. 

Mr.  James  K.  Edsall,  Attorney  General,  for  the  People. 

Mr.  A.  Thornton,  Mr.  H.  B.  Hurd,  and  Mr.  Samuel  P. 
Wheeler,  for  the  defendant  in  error. 
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Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

But  one  question  is  made  on  this  record,  and  that  has  rela- 
tion to  the  validity  of  the  act  of  June  2,  1877,  entitled  "  An 
act  to  divide  the  State  of  Illinois,  exclusive  of  Cook  county, 
into  judicial  circuits."  One  section  of  that  act  provides,  that 
in  lieu  of  the  circuits  provided  for  in  section  13,  in  article  6 
of  the  constitution,  the  State  of  Illinois,  exclusive  of  Cook 
county,  shall  be  divided  into  judicial  circuits,  and  it  then 
declares  the  third  circuit  shall  be  composed  of  certain  counties, 
naming  them,  which  had  previously  constituted  the  twenty- 
second  and  twenty-third  circuits  as  established  by  law.  In 
response  to  the  demand  made  upon  defendant,  by  the  people, 
to  show  by  what  authority  he  assumed  to  exercise  the  office 
of  judge  of  the  circuit  court  in  one  of  the  counties  embraced 
in  the  third  circuit,  as  its  boundaries  were  defined,  he  pleaded 
in  proper  form  his  eligibility,  election,  qualification  and  com- 
mission as  judge  of  the  third  circuit,  created  by  the  act  in  ques- 
tion, of  which  the  county  in  which  he  had  assumed  to  exercise 
the  office  of  judge  of  the  circuit  court  was  one. 

Another  section  provides,  the  judges  of  the  circuit  courts 
then  in  office  should  still  be  judges  in  the  respective  circuits 
in  which  they  may  reside,  and  also,  for  the  election,  by  the  elec- 
tors thereof,  of  an  additional  judge  in  each  circuit,  making 
three  judges  for  each  circuit,  but  limiting  the  term  of  office 
of  the  judges  to  be  so  elected  to  the  period  of  two  years, 
which  would  expire  on  the  first  Monday  of  August,  1879. 

On  reference  to  the  article  of  the  constitution  in  relation  to 
the  judicial  department,  in  that  part  which  treats  of  circuit 
courts,  it  will  be  observed,  two  systems  for  judicial  circuits  are 
provided  for — one  as  in  section  13,  to  be  composed  of  contigu- 
ous counties,  in  which  one  judge  shall  be  elected,  and  another 
in  lieu  thereof,  to  be  composed  of  greater  population  and  ter- 
ritory, in  which  shall  be  elected  by  general  ticket  not  exceeding 
four  judges,  who  shall  hold  the  circuit  courts  therein  as  pro- 
vided by  law.     Obviously  it  was  the  intention  the  State  should 
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be  divided  first  into  circuits  with  one  judge,  under  the  provis- 
ions of  section  13,  for  it  is  made  the  duty  of  the  General  As- 
sembly to  so  divide  the  State,  exclusive  of  Cook  county,  prior 
to  the  expiration  of  the  term  of  office  of  the  circuit  judges  then 
in  office.  That  was  accordingly  done.  But  in  lieu  of  the 
circuits  first  formed  the  General  Assembly  was  invested  with 
a  discretionary  power  to  adopt  another  system  of  circuits,  com- 
prising a  greater  population  and  territory,  and  as  to  the  time 
when  the  new  system  in  lieu  of  the  former  might  be  estab- 
lished, the  constitution  is  silent.  It  is  a  matter  plainly  with 
the  General  Assembly,  when  the  exigency  for  adopting  a  new 
system  in  lieu  of  the  existing  one  may  arise,  and  if  there  is  no 
limitation  upon  its  power  in  that  particular,  it  is  apparent  it 
may  be  exercised  at  any  time.  It  is  difficult  to  appreciate  how 
any  construction  that  can  be  adopted  as  to  these  several  para- 
graphs or  sections  relating  to  this  subject,  could  assist  to  any 
better  understanding  of  their  meaning.  When  construed  to- 
gether, as  is  our  duty  to  do,  and  each  provision  regarded,  no 
ambiguity  is  observable.  Words,  when  found  in  a  constitution, 
as  well  as  in  a  statute,  are  to  be  understood  in  their  ordinary 
signification.  There  is  no  canon  of  construction  that  makes  it 
imperative,  the  words  employed  should  be  understood  in  any 
other  or  different  sense  than  their  common  acceptation.  Any 
other  rule  would  defeat  the  plain  meaning  of  such  instru- 
ments. A  constitution,  like  any  other  instrument,  admits  of  no 
interpretation  other  than  that  which  the  common  understand- 
ing places  upon  it,  where  no  technical  words  are  employed. 
It  should  not  be  hampered  by  judicial  construction,  so  as  to 
render  it  impracticable  or  inoperative.  That  which  is  plainly 
expressed  admits  of  no  construction. 

Adopting  these  common  sense  principles  as  we  would  con- 
cerning the  interpretation  of  any  other  written  instrument,  no 
great  difficulty  need  be  experienced  in  arriving  at  a  solution  of 
the  questions  discussed.  It  is  plainly  expressed,  that  the  Gen- 
eral Assembly  may  divide  the  State  into  judicial  circuits  of 
greater  population  and  territory,  in  lieu  of  the  circuits  provided 
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for  in  the  13th  section  of  the  judiciary  article  of  the  constitu- 
tion. The  existence  of  that  power  is  not  denied,  but  the  con- 
tention is,  when  may  it  be  rightfully  exercised.  It  is  an  unde- 
niable principle,  that  unless  prohibited,  the  General  Assembly 
possesses  plenary  power  in  all  matters  of  legislation.  This 
leads  us  to  inquire  what  limitation  has  the  constitution  imposed 
upon  the  legislature,  as  to  the  propriety  or  time  of  establishing  a 
new  system  in  lieu  of  the  existing  judicial  circuits  ?  Our  conclu- 
sion is,  absolutely  none.  There  is  no  pretense  there  is  any  ex- 
press inhibition,  and  if  any  exist,  it  must  arise  by  implication  or 
construction.  That  which  is  said  to  impose  a  limitation  as  to 
the  time  of  exercising  the  express  power  granted,  is  that  clause 
of  section  13,  which  declares,  "new  circuits  may  be  formed, 
and  the  boundaries  of  circuits  may  be  changed  by  "the  General 
Assembly,  at  its  session  next  preceding  the  election  of  circuit 
judges,  but  at  no  other  time."  It  would  be  most  singular,  as 
well  as  strained  construction  to  adopt,  should  it  be  held,  those 
words  found  in  a  previous  section,  constituted  a  limitation 
upon  the  power  of  the  General  Assembly  to  divide  the  State 
into  judicial  circuits,  in  lieu  of  others,  under  the  provisions  of 
a  subsequent  section  that  confers  express  power  for  that  pur- 
pose, subject  to  no  restrictions  or  limitations.  It  has  not  the 
remotest  relation  to  the  exercise  of  that  power  by  the  legisla- 
ture, and  to  so  hold  is  simply  to  introduce  into  the  constitution 
a  limitation  upon  the  power  of  the  General  Assembly  which 
the  framers  of  that  instrument  did  not  see  fit  to  place  there. 
Primarily,  it  had  reference  to  changing  the  boundaries  of  cir- 
cuits that  should  be  formed  under  the  13th  section,  and  no 
doubt  was,  and  was  so  intended  to  be  a  restriction  upon  the 
legislature  in  that  regard.  Although  not  involved  in  this  de- 
cision, we  may  express  the  opinion  we  entertain,  that  the  clause 
referred  to  in  section  13  might  well  be  regarded  as  a  restric- 
tion as  to  the  time  when  the  legislature  might  change  the 
boundaries  of  circuits  formed  under  the  15th  section  after  they 
shall  have  been  once  established  in  lieu  of  the  former  system, 
but  not  before.     Any  other  construction  would  involve  the 
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merest  absurdities,  and  might  effectually  forbid  the  exercise  of 
express  powers  granted  to  the  legislature. 

The  same  section  of  the  constitution  that  grants  the  power 
to  establish  one  system  of  judicial  circuits  in  lieu  of  another, 
makes  it  the  duty  of  the  General  Assembly  to  provide  for  the 
election  in  such  circuits,  by  general  ticket,  of  not  exceeding 
four  judges,  to  hold  the  circuit  courts  therein.  That  was  done 
in  this  act,  by  providing  that  the  judges  then  residing  in  the 
territory  comprising  the  circuits  as  denned  in  the  act,  should 
continue  to  exercise  the  office  of  circuit  judge  in  their  respec- 
tive circuits  until  the  expiration  of  their  present  terms  of 
office,  and  by  providing  for  the  election  of  an  additional  judge 
in  each  circuit,  whose  term  of  office  should  expire  within  two 
years;  and  on  the  first  Monday  of  June,  1879,  and  every  six 
years  thereafter,  for  the  election,  by  general  ticket,  of  three 
judges  in  each  circuit.  The  several  provisions  as  to  providing 
for  the  election  of  judges  in  such  circuits,  answer  every  require- 
ment of  the  15th  section,  under  which  these  circuits  are  formed. 
The  12th  section  of  the  judiciary  article  of  the  constitution, 
that  fixes  the  term  of  office  of  judges  of  the  circuit  court  at  six 
years,  in  no  manner  affects  the  tenure  of  the  office  of  the  addi- 
tional judge  of  the  circuit  court,  elected  under  the  act  we  are 
considering.  Thereafter  the  term  of  office  of  all  judges  elected 
in  such  circuits  will  be  six  years.  The  general  election  for  all 
judges  of  the  circuit  courts  is  fixed  by  the  constitution  to  take 
place  on  a  certain  day,  and  they  are  to  be  elected  for  the  same 
length  of  time,  but,  in  projecting  a  new  system,  that  is  not  prac- 
ticable, nor  is  there  anything  in  the  constitution  that  makes  it 
imperative  to  observe  that  clause  of  section  12.  It  might 
with  equal  propriety  be  insisted,  judges  elected  to  fill  vacan- 
cies occasioned  by  death  or  resignation  of  the  incumbent,  would 
hold  such  office  six  years,  because  there  is  no  express  provision 
in  the  constitution  for  electing  a  circuit  judge  for  a  shorter 
period  than  six  years.  Such  a  proposition  would  be  regarded 
as  simply  absurd.  The  objection  taken  is  extremely  subtle, 
and  there  is  nothing  in  it  that  entitles  it  to  any  favorable  con- 
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sideration.  Confining  the  general  powers  granted  in  a  consti- 
tution within  such  narrow  limits,  is  to  render  it  inoperative, 
and  to  defeat  all  needful  legislation  under  it. 

An  argument  might  be  drawn,  were  it  necessary  to  do  so,  to 
sustain  the  validity  of  this  statute,  from  the  11th  section  of 
the  article  of  the  constitution,  in  relation  to  the  judicial  depart- 
ment, that  provides  that  after  the  year  1874,  inferior  appel- 
late courts  of  uniform  organization  and  jurisdiction  may  be 
created  in  districts  formed  for  that  purpose.  The  power  to 
create  and  establish  such  courts  would  seem  to  carry  with  it,  by 
necessary  implication,  authority  to  do  that  which  would  be 
necessary  to  render  them  effectual  for  the  purposes  for  which 
they  were  to  be  created;  otherwise  it  would  be  abortive  to 
attempt  to  create  such  courts.  It  is  indispensable  the  services  of 
circuit  judges  should  be  had  to  hold  the  appellate  courts,  when 
created,  and  to  that  end  it  might  be  necessary  to  adopt,  in  lieu 
of  the  former  circuits,  another  system  of  judicial  circuits,  com- 
prising a  greater  population  and  territory,  in  which  a  greater 
number  of  circuit  judges  might  lawfully  be  elected.  Only  gen- 
eral powers  can  be  declared  in  a  constitution,  for  it  would  be 
impracticable  to  do  more ;  and  where  power  is  granted  to  the 
General  Assembly  for  any  specific  purpose,  it  must  be  every- 
thing necessary  to  make  it  effectual  or  requisite  to  attain  the 
end  is  implied.  It  will  be  conceded  it  was  lawful  for  the 
General  Assembly,  at  any  session  after  1874,  to  establish  infe- 
rior appellate  courts  in  districts  to  be  formed  for  that  purpose, 
and  unless  the  legislature  could  at  the  same  time  provide  for 
having  such  courts  held  by  circuit  judges,  and  to  adopt  all 
measures  that  might  be  necessary  to  secure  that  object,  then 
the  authority  to  create  inferior  appellate  courts  would  be  a 
barren  grant,  and  might  as  well  have  been  withheld. 

But  aside  from  this  view,  we  think  it  was   lawful  for   the 

General  Assembly  at  any  time,  in  its  discretion,  to  divide  the 

State  into  judicial  circuits,  comprising  greater  population  and 

territory,  in   lieu  of  the  circuits  provided  for  in  section  13, 

article  6,  as  the   constitution  has  imposed  no   limitation  or 
6—88  III. 
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restriction  as  to  the  time  when  that  power  may  be  exercised. 
Of  course  it  is  possible  to  form  such  circuits  in  lieu  of  existing 
ones  but  once,  and  as  to  what  restrictions  the  constitution  con- 
tains as  to  the  time  of  changing  of  the  boundaries  of  such  cir- 
cuits thereafter,  is  not  a  question  involved  in  this  case,  nor  has 
it  any  bearing  on  the  decision.  It  is  enough  the  General  As- 
sembly possesses  unrestricted  power,  at  any  time  it  might  deem 
the  public  exigency  demands  it,  to  adopt  another  system  of 
judicial  circuits  in  lieu  of  the  existing  one,  and  it  is  not  now 
necessary  to  determine  definitely  when  it  may  be  lawful  there- 
after for  the  legislature  to  change  the  boundaries  of  such  cir- 
cuits. It  will  be  time  enough  to  pass  upon  that  question  when 
it  is  presented  for  decision. 

A  majority  of  the  court  are  of  opinion  the  demurrer  to  the 
plea  was  properly  overruled,  and  the  judgment  of  the  circuit 

court  will  be  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Walker  :     I  am  unable  to  concur  in  the  rea- 
soning or  conclusion  reached  by  this  opinion. 


Irvin  Dunlap 

v. 

Epler  &  Callon. 

1.  Chattel  mortgage— failure  to  take  possession  at  time  limited.  If  mort- 
gaged chattel  property  is  suffered  to  remain  in  the  possession  of  the  mortgagee 
beyond  the  time  limited  in  the  mortgage  for  his  possession,  it  renders  the 
mortgage  fraudulent  and  void  as  to  execution  creditors  of  the  mortgagor. 

2.  Same — construed  as  to  right  of  possession,  as  between  mortgagor  and  mort- 
gagee. A  chattel  mortgage,  given  to  indemnify  a  surety,  provided  in  the  con- 
dition that  if  the  mortgagor  should  pay  the  note  executed  by  him  and  the 
mortgagee  to  the  payee  by  a  day  named,  or  pay  whatever  the  surety  might  be 
obliged  to  pay,  with  interest,  and  if,  in  other  respects,  he  should  keep  the 
surety  harmless,  etc.,  the  same  should  become  void,  and  that  the  mortgagor 
might  retain  possession  of  the  chattels  "  until  the  day  of  payment,  as  afore- 
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said,"  and  "at  the  expiration  of  said  time  of  payment,"  if  the  note  was  not 
paid,  etc.,  he  should  deliver  possession:  Held,  that  the  mortgagor  was  only- 
entitled  to  retain  possession  until  the  day  named  for  payment  in  the  condition, 
and  if  retained  after  that  time  the  property  was  liable  to  be  taken  on  execu- 
tion against  him.  Such  a  mortgage  does  not  give  the  mortgagor  the  right 
to  hold  possession  until  the  mortgagee  is  damnified  as  surety. 

3.  Same — provision  as  to  holding  possession  against  mortgagee  who  is  only  surety. 
A  chattel  mortgage  given  to  a  surety  of  the  mortgagor  upon  a  note,  may  well 
provide  that  on  failure  of  the  mortgagor  to  pay  the  note  at  maturity,  the  mort- 
gagee, without  having  suffered  anything  from  his  suretyship,  may  immediately 
take  possession  of  the  property,  and  appropriate  it  to  the  payment  of  the  note, 
and  if  it  does  so  provide,  possession  must  be  taken  accordingly,  or  the  property 
becomes  liable  to  execution  against  the  mortgagor. 

Appeal  from  the  Circuit  Court  of  Morgan  county;  the 
Hon.  Cyrus  Epler,  Judge,  presiding. 

Mr.  William  H.  Barnes,  for  the  appellant. 

Messrs.  Dummer,  Brown  &  Kussell,  for  the  appellees. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  replevin  for  certain  goods  and  chat- 
tels, by  Epler  &  Gallon,  against  Dunlap,  wherein  the  plaintiifs 
recovered,  and  the  defendant  appealed. 

The  property  in  question  was  mortgaged  property,  the  con- 
troversy being  between  the  mortgagees  in  a  chattel  mortgage 
thereof,  plaintiffs,  and  the  sheriff,  defendant,  who  had  taken 
the  same  by  virtue  of  an  execution  against  the  mortgagor,  one 
McLaflin.  The  only  question  raised  is,  whether  the  mort- 
gagees were  in  default  in  not  taking  possession  of  the  mort- 
gaged property  under  their  mortgage. 

The  mortgage  from  McLaflin  to  Epler  &  Callon  bears  date 
December  17,  1874,  recites  as  its  consideration  that  Epler  & 
Callon  had,  that  day,  signed,  as  sureties  for  McLaflin,  a  prom- 
issory note  to  one  Neely,  of  that  same  date,  and  due  six  months 
after  date,  for  the  sum  of  $2460.70,  with  interest,  at  ten  per 
cent  per  annum,  after  date,  till  paid,  and  conveys  the  property 
with  this  proviso : 
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"  Provided,  that  if  the  said  Edward  McLaflin  shall,  on  or 
before  the  17th  day  of  June,  1875,  pay  or  cause  to  be  paid  to 
said  Neely  the  sum  of  $2460.70,  with  interest  at  ten  per  cent 
per  annum,  from  December  17,  1874,  according  to  the  tenor 
of  said  promissory  note,  or  whatever  sum  of  money  said  Epler 
&  Gallon  may  be  obliged  to  pay  by  reason  of  said  default  and 
in  consequence  of  signing  said  note  as  sureties,  with  ten  per 
cent  interest,  until  paid  back  to  them,  and  if  in  other  respects 
he  shall  save,  indemnify  and  keep  harmless  the  said  parties 
of  the  second  part  from  any  loss  or  damage  by  reason  of  sign- 
ing said  note,  and  keep  said  property  safely  insured  to  $3000, 
that  then  these  presents  shall  be  void:  Provided,  also,  that 
said  Edward  McLaflin  may  retain  the  possession  of  and  have 
the  use  of  said  goods  and  chattels  until  the  day  of  payment 
aforesaid,  and  also  at  his  own  expense  to  keep, said  goods  and 
chattels,  and  also  at  the  expiration  of  said  time  of  payment, 
if  said  sum  of  money,  with  interest,  shall  not  be  paid,  or  said 
parties  of  the  second  part  fully  indemnified,  to  deliver  up  said 
goods  in  good  condition  to  said  Epler  &  Callon,  or  their  attor- 
neys :  And,  provided,  also,  that  if  default  in  payment,  as  afore- 
said, by  the  party  of  the  first  part,  shall  be  made,  or  if  the 
parties  of  the  second  part  shall  feel  themselves  unsafe,  they 
shall  have  the  right  to  take  possession  of  said  goods  wherever 
they  may  be  found,  and  sell  the  same,  at  public  or  private  sale, 
to  the  highest  bidder,  for  cash,  after  notioe,  etc.,  and  proceed 
to  make  the  sum  of  money  and  interest,"  etc. 

The  execution  issued  on  the  first  day  of  October,  1875, 
against  the  mortgagor,  for  the  sum  of  $652.50,  was  on  the 
same  day  placed  in  the  sheriff's  hands,  and  on  the  12th  day 
of  November,  1875,  was  by  him  levied  on  the  property  upon 
the  premises  of  the  mortgagor,  where  it  had  remained  ever 
since  the  making  of  the  mortgage. 

There  is  no  pretence  of  any  attempt  by  the  mortgagees  to 
obtain  possession  of  the  property  before  the  8th  of  November, 
1875.  The  execution  bound  the  property  of  the  goods  and 
chattels  from  the  time  it  came  into  the  hands  of  the  sheriff, 
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October  1,  1875,  if  they  were  subject  to  the  execution,  and 
that  depends  upon  whether  the  retention  of  the  possession  by 
the  mortgagor  was  in  accordance  with  the  provision  in  that 
respect  in  the  mortgage.  Under  our  Chattel  Mortgage  act, 
such  a  mortgage,  duly  made,  acknowledged  and  recorded,  is 
good  and  valid  for  a  space  of  time  not  exceeding  two  years, 
notwithstanding  the  property  mortgaged  may  be  left  in  pos- 
session of  the  mortgagor,  if  the  mortgage  shall  provide  for  the 
possession  of  the  property  so  to  remain  with  the  mortgagor. 
The  decisions  of  this  court  are  numerous,  that  if  the  mortgaged 
property  be  suffered  to  remain  in  the  possession  of  the  mort- 
gagor beyond  the  time  limited  in  the  mortgage  for  his  posses- 
sion, it  renders  the  mortgage  fraudulent  and  void  as  to  cred- 
itors. 

All  this  is  conceded  by  appellees,  but  they  insist  there  has 
been  here  no  breach  of  the  condition  of  the  mortgage,  and  will 
not  be,  until  the  sureties  (the  mortgagees)  are  damnified — that 
is,  compelled  to  pay  something  on  the  note;  that  the  failure 
of  the  mortgagor  to  pay  the  note  on  the  day  it  fell  due,  did 
not  damnify  the  mortgagees ;  and  that  the  proper  construction 
of  the  mortgage  is,  that  the  mortgagor  might  retain  the  pos- 
session of  the  property  until  such  a  breach  of  the  condition, 
as  thus  claimed,  except  the  possession  not  to  exceed  two  years. 

Looking  at  the  first  clause,  alone,  of  the  condition,  it  lends 
some  countenance  to  appellees'  position.  The  point  is  not, 
exactly,  what  is  a  breach  of  the  condition  of  the  mortgage,  but 
what  is  the  time  provided  in  the  mortgage  that  the  possession 
of  the  property  may  remain  with  the  mortgagor.  The  provi- 
sion in  that  respect  is,  that  the  mortgagor  may  "  retain  the 
possession  of  and  have  the  use  of  said  goods  and  chattels  until 
the  day  of  payment  aforesaid,"  and  "also,  at  the  expiration  of 
said  time  of  payment,  *  *  *  to  deliver  up  said  goods," 
etc.  But  one  "  day  of  payment,  aforesaid,"  and  "  time  of  pay- 
ment," is  to  be  found  in  the  mortgage,  and  that  is  the  day  of 
the  maturity  of  the  note,  viz:  June  17,  18.75.  The  last  clause 
of  the  condition  provides,  that  if  default  in  payment,  as  afore- 
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said,  by  the  party  of  the  first  part,  shall  be  made,  the  mort- 
gagees "  shall  have  the  right  to  take  possession  of  said  goods," 
and  sell  the  same  at  public  or  private  sale  to  the-  highest  bid- 
der, for  cash,  and  proceed  to  make  the  sum  of  money  and 
interest. 

Can  there  be  any  question  that,  under  this  clause,  if  the 
mortgagor  had  failed  to  pay  the  note  as  first  provided  in  the 
condition,  on  the  17th  day  of  June,  1875,  the  mortgagees  might 
then  immediately  have  taken  and  sold  the  property  for  the 
satisfaction  of  the  debt  ?  They  might  well  intend  and  stipu- 
late, that  on  the  failure  of  the  mortgagor  to  pay  the  note  at 
maturity,  they,  without  first  having  suffered  anything  from 
their  suretyship,  might  immediately  take  possession  of  the 
property,  and  appropriate  it  to  the  payment  of  the  note.  We 
think  they  have  done  so  here;  that  the  words,  "default  in 
payment,  as  aforesaid,"  in  this  last  clause,  are  to  be  taken  as 
referring  to  the  payment  by  the  mortgagor  of  the  note  at  its 
maturity,  on  the  17th  day  of  June,  1875;  that  they  harmonize 
in  this  respect  with  the  words,  "  day  of  payment,  aforesaid," 
"  time  of  payment,"  precedently  used  for  limiting  the  time  of 
the  retaining  and  surrendering  up  the  possession  of  the  prop- 
erty by  the  mortgagor ;  that  they  all  relate  to  the  payment  of 
the  note  by  the  mortgagor  at  its  maturity,  June  17,  1875. 

That,  then,  being  the  time  provided  in  the  mortgage  for 
the  retention  of  the  possession  of  the  property  by  the  mort- 
gagor, his  retaining  it  after  that  time  avoided  the  mortgage  as 
against  the  execution  creditor,  and  the  property  in  the  goods 
should  have  been  found  to  be  in  the  sheriff,  the  defendant. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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.The  Chicago  and  Alton  Eailroad  Company 

v. 
Margaret  Mock,  Admx. 

Negligence — proof  must  show.  Where  the  record  fails  to  show  that  an  acci- 
dent on  a  railway  train,  resulting  in  the  death  of  the  plaintiff's  intestate, 
was  the  result  of  any  negligence  or  fault  on  the  part  of  the  company,  in  any 
respect,  a  judgment  in  favor  of  the  plaintiff  will  be  reversed. 

Appeal  from  the  Circuit  Court  of  Scott  county ;  the  Hon. 
Cyrus  Epler,  Judge,  presiding. 

Messrs.  Dummee,  Brown  &  Eussell,  and  Messrs.  Knapp 
&  Eiggs,  for  the  appellant. 

Mr.  W.  H.  Barnes,  for  the  appellee. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

This  is  an  action,  brought  by  the  administratrix  of  Mock, 
against  the  railroad  company,  to  recover  damages,  upon  the 
allegation  that  Mock's  death  was  caused  by  the  negligence  of 
the  railroad  company.  The  negligence  complained  of  is,  that 
the  gangway  between  the  smoking  and  baggage  car  (which 
was  the  first  car  in  the  train)  and  the  passenger  car  (which 
was  the  rear  car  in  the  train)  was  unsafe ;  and  the  theory  upon 
which  the  right  of  plaintiif  to  recover  rests,  is,  that  Mock  got 
upon  the  train,  ascending  the  steps  to  the  platform  at  the  rear 
end  of  the  smoking  car,  and,  in  attempting  to  pass  from  that 
car  into  the  passenger  car,  by  reason  of  the  imperfection  and 
insecurity  of  the  passway,  fell  between  the  cars,  and  was 
killed. 

The  proof  shows  conclusively,  and  is  not  disputed,  that  at 
3  o'clock  in  the  morning  of  April  1,  1873,  Mock,  whose  house 
was  east  of  the  railroad  track,  at  Manchester,  went  over  to  the 
depot  for  the  purpose  of  taking  the  train,  which  passed  there 
at  3:30  in  the  morning,  going  south  to  St.  Louis.     The  night 
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was  dark,  and  it  had  been  raining ;  he  took  a  lantern.  As 
the  train  approached  from  the  north,  he  signalled  the  train  to 
stop.  The  train  was  brought  to  a  stop,  but  not  until  it  had 
passed  some  two  or  three  hundred  feet  (and  perhaps  farther) 
south  of  the  depot.  The  train  was  backed  up  to  the  platform ; 
the  conductor  stepped  out  on  the  platform  of  the  depot  and 
looked  about,  and,  finding  no  one  there,  signalled  the  train  to 
start,  stepping  aboard  as  the  train  went  off.  No  one  saw  Mr. 
Mock  upon  the  train,  nor  is  there  any  direct  evidence  that  he 
made  any  attempt  to  get  upon  the  train.  Leaving  his  house, 
he  told  his  little  daughter  that  he  would  place  the  lantern  in 
a  coal  house,  which  was  at  the  south  end  of  the  platform  of 
the  depot,  where  she  could  get  it  in  the  morning,  and  it  was 
found  in  that  place  in  the  morning. 

Mrs.  Mock  testifies  that  she  was  watching  the  train,  from 
her  house,  when  it  first  passed  the  depot,  going  south,  and 
that,  after  it  had  passed,  she  saw  the  lantern  on  the  platform 
of  the  depot,  and  that  it  then  went  out.  In  the  morning, 
Mock's  dead  body  was  found  on  the  west  side  of  the  track, 
near  the  rail,  about  400  feet  farther  south  than  the  depot. 
About  200  feet  south  of  the  depot,  Mock's  hat  was  found  be- 
tween the  rails,  but  near  the  west  rail;  15  or  20  feet  south  of 
that  was  his  watch,  the  guard  being  broken,  and  a  few  feet 
further  south  was  a  foot-track,  near  the  west  rail,  with  the  toe 
to  the  south.  A  short  distance  further  south  were  indications, 
in  the  sand  between  the  rails,  of  the  dragging  of  the  body, 
and  the  marks  showed  that  the  dragging  was  close  to  the  west 
rail,  between  the  rails. 

It  seems  evident  that,  in  some  manner,  Mock  had  fallen 
between  the  rails,  and  had  been  able  to  hang  on,  holding  on 
to  some  part  of  the  train  until  he  was  dragged*  to  the  point 
where  he  was  killed.  The  circumstances  in  no  way  indicate 
that  it  is  more  probable  that  he  fell  from  the  platform  between 
the  cars,  than  it  is  that  he  fell  from  the  steps  of  one  of  the 
cars,  in  attempting  to  board  the  train.  In  fact,  it  seems  most 
probable,  from  the  evidence,  that,  as  the  train  passed  the  plat- 
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form,  going  south,  upon  its  first  arrival,  Mock  promptly  put 
out  his  light,  and  placed  his  lantern  in  the  coal  house,  and, 
when  the  train  stopped  some  200  or  300  feet  further  south 
than  the  platform,  not  anticipating  it  would  back  up,  that 
Mock  started  south,  on  the  ground,  outside  the  track,  for  the 
purpose  of  getting  on  the  train  where  it  had  halted,  and  that, 
after  he  had  gone  south  some  150  feet  or  more,  seeing  the  train 
back  up,  he  waited  until  it  halted  in  front  of  the  platform, 
and  then  started  back,  and  that,  before  he  reached  the  plat- 
form, the  train,  leaving  the  depot,  started  south  again,  and  in 
this  condition  he  attempted  to  board  the  train  while  in  motion, 
and  got  hold  of  the  rail  at  the  rear  end  of  the  smoking  car, 
and  failing  to  secure  the  proper  foothold  upon  the  steps,  his 
body  was  swung  in  between  the  platforms  of  the  cars,  which 
the  proof  shows  was  the  space  of  about  two  feet,  and  that  in 
this  movement  his  hat  and  watch  were  thrown  upon  the  track. 
Soon  after,  his  foot  reached  the  ground ;  he  made  another  effort 
to  get  up;  the  cars  being  in  motion,  he  failed,  and,  his  hands 
sliding  down  the  railing  at  the  platform  and  steps  at  the  rear 
end  of  the  smoking  car,  his  body  was  thus  dragged  along  the 
track  until  he  encountered  the  guard  rail,  where  his  death  was 
produced. 

It  seems  probable  that  at  the  moment  when  Mock  attempted 
to  get  upon  the  train,  and  was  swung,  as  suggested,  between 
the  cars,  the  brakeman  (who  had,  up  to  that  time,  been  on  the 
platform  between  these  cars)  was  in  the  act  of  entering  the 
car,  and  by  the  time  he  looked  out  through  the  door,  Mock's 
body  had  dropped  between  the  cars,  and  he  was  hanging  on 
with  his  hands,  but  so  low  down  as  not  to  be  seen  by  the 
brakeman. 

Be  this  as  it  may,  we  have  searched  the  record  in  vain  for 
any  evidence  which  tends  to  prove,  or  would  warrant  a  jury  in 
finding,  that  Mock's  death  was  caused  by  reason  of  the  im- 
perfection or  insecurity  of  the  passway  between  the  forward  car 
and  the  rear  car,  or,  in  fact,  which  warranted  the  jury  in  find- 
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ing  that  his  death  was  caused  by  any  negligence  or  fault  on 
the  part  of  the  railroad  company. 

It  would  profit  no  one  to  discuss  this  evidence  in  detail. 
This  being  the  conviction  made  upon  the  mind  of  the  court, 
upon  an  examination  of  the  evidence,  the  judgment  must  be 
reversed. 

Judgment  reversed. 


John  L.  Cottingham  et  al. 

v. 

Francis  Springer. 

1.  Execution — mortgagor's  interest  mag  be  sold  under  execution  in  favor  of 
mortgagee.  In  this  State,  the  mortgagor's  equity  of  redemption  in  the  mort- 
gaged premises  may  be  sold  on  execution  issued  on  a  judgment  at  law,  in  favor 
of  the  mortgagee,  for  the  mortgage  debt.  At  common  law,  the  rule  seems  to 
have  been  different.  By  that  system,  the  equity  of  redemption  could  be  cut 
off  only  by  foreclosure  in  equity. 

2.  Same — when  sale  of  mortgagor's  interest  operates  as  a  foreclosure.  A  sale 
under  an  execution,  on  a  judgment  for  the  debt  secured  by  a  mortgage,  operates 
as  a  foreclosure  of  the  mortgage,  with  the  same  rights  of  redemption  to  the 
debtor  and  creditors  as  on  a  sale  under  a  decree  of  foreclosure.  By  such  sale 
and  sheriff's  deed  to  the  mortgagee,  he  acquires  the  equity  of  redemption, 
which,  united  with  his  estate  under  the  mortgage,  gives  him  the  absolute  title. 

3.  Same  —  issued,  for  first  time,  after  one  gear.  If  a  judgment  creditor 
sue  out  an  execution  on  his  judgment,  for  the  first  time,  after  the  expiration 
of  one  year,  and  sell,  the  sale  will  be  good  and  the  title  pass,  unless  the  judg- 
ment debtor  takes  timely  steps  to  set  the  sale  aside.  His  failing  to  do  so  is  an 
implied  admission  that  the  judgment  was  not  satisfied,  and  the  sale  was  right- 
fully made.* 

4.  Sheriff's  deed — made  over  seven  gears  after  judgment  became  a  lien.  A 
sheriff's  deed  for  land  sold  under  execution,  made  eight  years  and  three  months 
after  the  judgment  became  a  lien  on  the  land,  is  not  void  as  against  the  heirs 
of  the  judgment  debtor,  who  take  as  mere  volunteers.  This  case  is  to  be  dis- 
tinguished from  those  of  Rucker  v.  Dooleg,  49  111.  377,  and  Hannan  v.  Lamed, 

*See  act  of  Mar.  22,  1872,  (Laws  1871-2,  505;  Rev.  Stat.  1874,  621,)  as  to 
effect  of  issuing  execution,  for  the  first  time,  after  one  year,  but  within  the 
seven  years. 
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58  id.  167,  holding  such  deed  inoperative  to  pass  the  title  as  against  bona  fide 
purchasers  from  the  judgment  debtor.  It  was  not  said,  nor  intended  to  be 
said,  in  those  cases,  that  a  deed  made  after  the  expiration  of  seven  years 
would  be  void  as  to  the  judgment  debtor,  or  those  claiming  under  him  as  vol- 
unteers. 

5.  Judgment — revivor  of  lien  token  lost  by  not  suing  out  execution.  A  judg- 
ment creditor  may  revive  his  judgment,  after  his  lien  has  expired  from  not 
suing  out  an  execution  within  one  year,  against  the  judgment  debtor,  but  can 
not  thereby  affect  the  rights  of  an  intermediate  bona  fide  purchaser. 

6.  Practice — when  specific  objection  must  be  made.  If  a  judgment,  introduced 
in  evidence  in  support  of  an  execution  and  sheriff's  deed,  has  no placita,  showing 
in  what  court  it  was  rendered,  it  must  be  objected  to  specifically,  on  this  account, 
in  the  court  below,  to  afford  an  opportunity  to  obviate  the  defect,  or  the  objec- 
tion can  not  prevail  in  this  court. 

7.  Tax  title — judgment  and  precept  necessary.  A  tax  deed  for  land,  without 
introducing  in  evidence  the  judgment  and  precept  for  the  sale,  shows  no  title. 
A  valid  judgment  and  precept  are  indispensable  to  show  a  transfer  of  title  by 
a  tax  deed. 

Writ  of  Error  to  the  Circuit  Court  of  Montgomery 
county;  the  Hon.  James  C.  Allen,  Judge,  presiding. 

Mr.  James  M.  Truitt,  and  Mr.  Thomas  J.  Rutledge, 
for  the  plaintiffs  in  error. 

Messrs.  Rice  &  Miller,  for  the  defendant  in  error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

Plaintiffs  in  error  brought  ejectment,  against  defendant  in 
error,  to  recover  the  land  in  controversy.  A  trial  was  had  by 
the  court,  without  a  jury,  by  consent  of  the  parties.  The 
court  found  for,  and  rendered  a  judgment  in  favor  of,  defend- 
ant, and  the  plaintiffs  below  bring  the  record  here  on  error. 

It  appears  that  the  father  of  plaintiffs  in  error,  who  is  de- 
ceased, entered  the  land  and  obtained  a  patent  from  the  gen- 
eral government,  and  they  claimed  title  from  him  by  descent, 
and  by  deed  from  others,  his  heirs  at  law.  They  thus  showed 
a  'prima  facie  title  in  fee. 

Defendant  claimed  to  derive  title  from  Cottingham,  the 
ancestor  of  plaintiffs,  by  a  mortgage,  executed  by  him  to  the 
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school  commissioner  of  Montgomery  county,  on  the  land,  for 
§100,  executed  in  the  month  of  March,  1842,  payable  in  one 
year;  also,  a  judgment  on  the  debt,  recovered  by  the  school 
commissioner  in  April,  1844;  an  execution  issued  thereon 
September  8, 1845,  to  the  sheriff,  and  levied  on  the  mortgaged 
premises  on  the  25th  of  October,  1845,  indorsed,  levied  on 
the  land  in  controversy.  On  the  6th  of  December  follow- 
ing, the  sheriff  sold  the  land  to  the  school  commissioner  of 
the  county,  in  satisfaction  of  the  execution  and  costs,  and 
executed  a  certificate  of  purchase  therefor,  and  the  execution 
was  returned  satisfied  by  sale  of  the  land ;  also,  a  deed  made 
by  the  sheriff  to  the  school  commissioner,  dated  the  30th  day 
of  November,  1854. 

It  appears  that  on  the  5th  of  July,  1870,  one  Boutwell 
entered  into  possession  of  the  property,  it  having  previously 
been,  and  then  was,  unimproved,  vacant  and  unoccupied. 
Boutwell  fenced  and  reduced  to  cultivation  40  acres  of  the 
land,  and  held  possession  until  August,  1875,  when  he  con- 
veyed the  land,  by  a  quitclaim  deed,  to  defendant,  the  county 
superintendent  of  public  schools,  who  then  took  and  held  pos- 
session until  this  suit  was  brought.  The  land  lay  within  half 
a  mile,  and  within  sight,  of  ¥m.  Cottingham's  residence,  and 
he  knew  of  BoutwelPs  possession  and  improvements  on  the 
land.     Cottingham  died  in  September,  1874. 

Numerous  objections  are  urged  against  the  finding  and  judg- 
ment of  the  court  below.  It  is,  first,  insisted  that  the  sale 
under  the  judgment  and  execution  in  favor  of  the  school 
commissioner  was  void,  because  the  mortgage  was  then  a  lien 
on  the  land  to  secure  the  debt,  and  the  mortgagor's  interest  in 
the  land  could  not  be  sold  under  the  judgment  for  the  debt; 
and  numerous  authorities  are  cited  to  sustain  the  position. 
There  would  seem  to  be  no  doubt  that  at  common  law,  where 
it  is  held  the  mortgagee  holds  the  legal  title  in  fee,  and 
the  mortgagor  has  a  mere  equity  of  redemption,  such  is  the 
rule.  It  is  a  familiar  rule  of  that  system  of  jurisprudence, 
that  a  mere  equitable  right  can  not  be  seized  and  sold  on  an 
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execution  under  a  judgment  at  law;  that  common  law  courts, 
in  adjudicating  and  settling  the  rights  of  parties,  or  in  the  use 
of  their  process,  can  never  settle  equities,  or  subject  such  rights 
to  sale  or  transfer;  that  such  courts  can  only  deal  with  and 
enforce  legal  rights,  leaving  it  to  the  courts  of  chancery  to 
settle  and  control  equitable  rights.  Hence,  a  mere  equity  of 
redemption  could  not  be  sold  under  an  execution  at  law,  or, 
in  fact,  any  other  equity.  It  therefore  followed  that  the  mort- 
gagee was  compelled  to  resort  to  equity  to  foreclose  or  cut  oif 
the  equity  of  redemption,  and  the  mortgagor  was  compelled, 
when  it  became  necessary  to  do  so,  to  apply  to  a  court  of  equity 
to  enforce  a  redemption. 

But  many  of  the  States — and  ours  of  the  number — have, 
by  enactment,  made  great  modifications  of  the  rule.  Our 
legislature,  at  an  early  day,  provided  that,  when  the  mort- 
gagor paid  and  satisfied  the  debt,  and  the  mortgage  had  been 
recorded,  he  might  compel  the  mortgagee  to  enter  a  satisfac- 
tion of  the  mortgage  on  the  margin  of  the  record,  which 
should  operate  as  a  discharge  and  release  of  the  same,  and  for- 
ever bar  all  actions  that  might  be  brought  thereon.  This 
provision  is  found  in  the  act  establishing  the  recorder's  office, 
(Pub.  Laws  1819,  page  19,  sec.  5,)  and  has  been  continued  in 
force  ever  since.  This  was  a  most  material  modification  of 
the  common  law  rule,  as  it  reinvested  the  mortgagor  with  the 
title  simply  by  the  mortgagee  stating,  over  his  signature,  on 
the  margin  of  the  record,  that  he  had  received  satisfaction  of 
the  debt,  and  dispensing  with  a  release  or  reconveyance  for 
the  purpose. 

Another  innovation  is  found  in  an  enactment  of  the  session 
of  1825,  (page  157,  sec.  18,)  concerning  judgments  and  exe- 
cutions, which  has  also  been  continued  in  force  to  the  present 
time.  That  section  provides,  that  a  mortgagee  may  foreclose 
at  law  by  a  scire  facias,  and  that  the  mortgaged  premises 
may  be  sold  on  a  special  fieri  facias,  thus,  in  favor  of  the 
mortgagee,  permitting  the  recovery  of  a  judgment  at  law, 
against  the  property,  and  a  sale  thereof  under  an  execution  at 
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law.  This  changed  the  rule,  that  the  mortgagee  must  resort 
to  equity  to  foreclose  the  equity  of  redemption,  but  permitted 
him,  if  he  chose,  to  sell  it  on  execution,  thus  recognizing  it 
as- an  interest,  or  title,  that  might  thus  be  sold  on  an  execu- 
tion at  law,  subject  to  the  same  incidents  that  other  sales  of 
real  estate  were  under,  when  sold  on  ordinary  executions  at 
law.  Thus  we  see  that  the  General  Assembly  commenced  a 
modification  of  the  rigors  of  the  common  law,  and  the  courts, 
as  far  as  the  power  existed,  by  moulding  its  plastic  rules,  and 
extending  its  comprehensive  principles  to  the  new  and  vary- 
ing circumstances  of  our  advance  in  civilization,  trade,  manu- 
factures and  commerce,  and  avoided  many  of  the  impediments 
that  stood  in  the  way  of  progress. 

Anciently,  land  could  not  be  sold  by  the  person  claiming 
its  ownership ;  nor  could  he  mortgage  it  for  any  purpose ;  nor 
could  it  be  subjected  to  sale  on  execution ;  but  as  commerce 
advanced,  and  the  business  and  wants  of  trade  increased,  in 
various  modes,  and  by  slight  changes  by  legislation,  these 
shackles  were  removed,  and  land  ultimately,  but  at  no  remote 
period,  became  an  article  of  commerce,  and  subject,  like  per- 
sonalty, to  the  requirements  of  trade.  The  policy  of  restrain- 
ing its  alienation  has  given  place  to  the  demands  of  the  times, 
and  its  acquisition  is  free  to  all  who  desire  its  ownership. 

The  legislature  further  extended  the  liability  of  equitable 
titles  and  interests  in  lands  to  sale  on  executions  at  law,  by 
the  first  section  of  the  chapter  entitled  "  Judgments  and  Exe- 
cutions." (Rev.  Stat.  1845,  page  300.)  That  section  creates  a 
lien  on  lands,  tenements  and  real  estate,  by  the  rendition  of  a 
judgment  in  the  circuit  court,  and  subjects  them  to  sale  on 
execution.  It  also  defines  the  meaning  of  the  term  thus : 
" The  term,  'real  estate/  in  this  section,  shall  be  construed 
to  include  all  interest  of  the  defendant,  or  any  person  to  his 
use,  held  or  claimed  by  virtue  of  any  deed,  bond,  covenant  or 
otherwise,  for  a  conveyance,  or  as  mortgagee  or  mortgagor  of 
lands,  in  fee,  for  life  or  years."  This,  in  the  plainest  and 
most  general  terms,  renders  the  mortgagor's  interest,  whatever 
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it  be,  liable  to  sale  on  execution.  There  is  no  reservation, 
limitation  or  exception.  It  does  not  provide  that  his  interest 
may  be  sold  on  execution,  except  on  one  in  favor  of  the  mort- 
gagee, or  on  a  judgment  for  the  mortgage  debt.  The  lan- 
guage naturally  embraces  executions  on  this  as  well  as  all 
other  classes  of  debts. 

A  sale  under  an  execution  on  a  judgment  for  the  debt 
secured  by  the  mortgage  operates  to  foreclose  the  mortgage, 
with  the  same  rights  of  redemption  to  the  debtor  or  creditors 
that  is  required  on  sales  under  decrees  of  foreclosure ;  and  we 
fail  to  see  that  it  can  work  any  injury  or  inconvenience  to  the 
debtor,  but  places  it  on  the  same  footing  with  sales  of  land 
under  execution,  depriving  the  mortgagor  of  no  right  that  is 
enjoyed  by  others  having  their  lands  sold  on  execution;  and 
whether  the  effect  of  the  sale  is  the  same  as  if  the  equity  of 
redemption  should  be  sold  on  an  execution  under  a  judgment 
not  for  the  mortgage  debt,  and  when  not  bought  in  by  the 
mortgagee,  does  not  arise  in  this  case,  as  the  mortgagee  held 
all  the  title  not  owned  by  the  mortgagor,  and  he,  by  the  sale 
and  sheriff's  deed,  became,  also,  the  owner  of  the  title  of  the 
latter,  thus  uniting  the  equity  of  redemption  with  the  estate 
he  held  as  mortgagee,  and  becoming  thereby  invested  with  all 
the  title  absolutely.  Nor  does  any  question  arise  as  to  whether 
an  unsatisfied  portion  of  the  mortgage  debt  would  or  could 
continue  to  be  a  lien  on  the  premises,  as,  in  this  case,  the 
entire  judgment  and  costs  were  satisfied  by  the  purchase,  and 
the  debt  became  thereby  extinguished. 

In  the  case  of  Fitch  v.  Pinchiard,  4  Scam.  69,  it  was  said, 
that  the  mortgagor  was  now  regarded,  for  all  beneficial  pur- 
poses, as  the  real  owner  of  the  land,  subject  to  the  payment 
of  the  money;  that  the  statute  had  subjected  lands,  tenements 
and  real  estate  to  sale  on  execution;  that  the  doctrine  held  in 
regard  to  the  estate  of  the  mortgagor  is,  that  he  is  the  real 
owner  of  the  estate,  only  subject  to  the  rights  and  incum- 
brance of  the  mortgagee,  and  that  the  equity  of  redemption 
is  liable  to  execution  for  debt ;  that  it  would  pass  to  the  pur- 
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chaser  at  the  execution  sale,  subject  to  the  same  rights  of 
redemption  as  the  land  itself/  and,  also,  to  all  the  rights  of 
the  mortgagee.  And  the  case  of  Curtis  v.  Root,  20  111.  518, 
recognizes  the  power  to  mortgage  an  equity  in  lands,  to  fore- 
close by  scire  facias,  sale  on  special  fi.  fa.,  a  redemption  by 
a  judgment  creditor,  and  a  sheriff's  deed  to  the  purchaser,  and 
that  he  thereby  acquires  the  equity  thus  mortgaged,  and  may 
pass  it  by  conveyance.  In  the  case  of  Fitch  v.  Pincknard, 
supra,  the  question  was  raised  and  argued, — so  the  point  was 
properly  considered;  and  the  doctrine  of  that  case  seems  to 
have  been  received  and  acted  upon  by  the  profession  ever 
since.  The  case  of  Curtis  v.  Moot,  supra,  gives  effect  to  the 
first  section  of  the  act  of  1845,  which,  in  its  language,  is 
broader  than  the  act  which  was  construed  in  Fitch  v.  Pinck- 
nard. We  have  no  hesitation  in  holding  that  the  equity  of 
redemption  in  this  case  was  liable  to  be  sold  as  it  was,  under 
the  ruling  in  Fitch's  case;  but  if  there  could  be  any  doubt  of 
the  correctness  of  that  decision,  there  is  none  in  this  case,  as 
the  sale  was  made  after  the  act  of  1845  went  into  operation, 
the  execution  being  issued  and  the  levy  and  sale  made  on  and 
after  the  10th  of  September  of  that  year,  the  time  when  that 
revision  went  into  operation. 

It  is  next  urged,  that  the  sheriff's  deed  to  the  school  com- 
missioner was  executed  more  than  eight  years  and  three 
months  after  the  judgment  became  a  lien,  and  without  an 
order  of  court,  and  that  it  is,  therefore,  void ;  and  Pucker  v. 
Dooley,  49  111.  377,  and  Hannan  v.  Lamed,  58  id.  167,  are 
referred  to  as  sustaining  the  proposition.  In  this  case,  there 
is  no  evidence  to  show  that  the  proper  order  of  court  was  not 
obtained  requiring  the  sheriff  to  execute  the  deed.  The  stat- 
ute requiring  him  to  do  so,  and  he  having  executed  it,  and  it 
being  prima  facie  evidence  of  a  compliance  with  the  statute, 
until  rebutted,  the  presumption  must  obtain  that  he  has  not 
violated  his  duty,  and  it  must  be  presumed  to  be  regular  until 
rebutted. 

Again,  the  cases  referred  to  are,  essentially,  different  from 
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the  case  at  bar.  There,  purchasers  from  the  judgment  debtor 
were  claiming  against  the  sheriff's  deed;  whilst, here,  it  is  the 
heirs  of  the  judgment  debtor  who  are  claiming  against  the 
sheriff's  deed.  They  do  not  occupy  the  attitude  of  bona  fide 
purchasers,  as  they  take,  if  at  all,  as  heirs  and  volunteers. 
The  stress  of  the  opinion  in  Rucker's  ease  was  based  on  the 
injustice  to  innocent  purchasers  to  permit  a  purchaser  at  a 
sheriff's  sale  to  retain  it  for  more  than  eight  years  and  three 
months,  and  permit  persons,  after  that  period,  to  purchase  in 
good  faith,  and  paying  value  therefor,  and  then  obtain  a 
sheriff's  deed  and  sweep  the  property  from  them.  It  was  not 
said,  nor  was  it  intended  to  be  said,  that  a  deed  made  after 
the  expiration  of  that  period  would  be  void  as  to  the  judg- 
ment debtor,  or  those  claiming  under  him  as  volunteers.  If 
the  judgment  has  been  paid,  or  a  redemption  or  other  satisfac- 
tion had,  the  judgment  debtor  has  the  evidence,  and  can  make 
the  proof;  but  not  so  with  the  purchaser. 

Again,  a  judgment  creditor  may  have  rights  he  can  enforce 
against  his  debtor,  that  he  could  not  against  innocent  pur- 
chasers. He  may  revive  his  judgment,  after  the  lien  expires 
by  not  suing  out  an  execution  within  a  year,  against  the  judg- 
ment debtor,  but  can  not  thereby  affect  the  rights  of  an  inter- 
mediate bona  fide  purchaser.  If  he  sue  out  execution  after 
the  year,  without  any  previous  one,  and  sell,  the  sale  will  be 
good,  and  the  title  pass,  unless  the  judgment  debtor  takes 
timely  steps  to  set  aside  the  sale.  His  failing  to  do  so,  is  an 
implied  admission  that  the  judgment  was  not  satisfied,  and  the 
sale  rightfully  made.  So,  here,  having  taken  no  steps  to  arrest 
the  action  of  the  sheriff  in  making  the  deed,  and  in  doing 
nothing,  after  it  was  made,  to  have  it  canceled,  it  may  well  be 
presumed  the  debt  was  not  satisfied,  or  a  redemption  made, 
and  the  sheriffs  deed  was  rightfully  executed.  We  are  un- 
willing to  apply  the  same  rule  to  the  judgment  debtor,  or 
those  claiming  under  him  as  volunteers,  that  is  applied  to 
innocent  purchasers. 

.     7—88  III. 


98  Moore  v.  Moore.  [Jan.  T. 

Syllabus. 

It  is  urged  that  the  judgment  read  in  evidence  to  support 
the  execution  and  sheriff's  deed  had  no  pla&tia,  and,  from  it, 
we  can  not  know  in  what  court  it  was  rendered.  The  objec- 
tion can  not  prevail,  for  the  reason  that  it  was  not  specifically 
made  in  the  court  below,  where  it  could,  no  doubt,  have  been 
obviated  at  once.  It  is  too  late  to  raise  this  question,  for  the 
first  time,  in  this  court. 

The  doctrine  of  the  cases  referred  to,  that  the  mortgagee 
must  make  entry,  under  his  mortgage,  within  twenty  years,  or 
it  will  be  barred,  has  no  application,  as  the  mortgage  ceased 
to  exist  when  it  was  foreclosed  by  sale  and  a  failure  to  redeem. 
After  that,  the  right  of  entry  was  as  the  owner  in  fee,  and  not 
as  mortgagee. 

The  tax  deed  can  not  affect  the  rights  of  the  parties  in  this 
case,  as  no  judgment  or  precept  was  read  in  evidence,  which 
was  as  essential  as  a  judgment  and  execution  to  support  a 
sheriff's  deed,  as  evidence  of  title.  In  a  tax  sale,  there  must 
be  a  judgment,  a  precept,  which  is  declared  to  be  the  execu- 
tion, and  a  tax  deed,  to  show  a  transfer  of  title  to  the  pur- 
chaser.    These  are  indispensable. 

After  a  careful  t  examination  of  the  record  in  this  case,  we 
fail  to  find  any  error  requiring  a  reversal  of  the  judgment  of 
the  court  below,  and  it  must  be  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Dickey  :  I  concur  in  the  conclusion  in  this 
case,  but  do  not  concur  in  the  reasoning  in  the  opinion. 


John  W.  Moore 

v. 
Mary  E.  Moore. 


New  trial — conflicting  evidence' on  bill  for  divorce.     Although  the  evidence  on 
the  trial  of  a  bill  for  divorce  may  be  conflicting,  and  the  charge  of  adultery 
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found  against  the  defendant  may  have  been  only  on  circumstantial  evidence, 
coupled  Avith  an  admission  said  to  have  been  made  by  him,  and  he  may  have 
denied  the  admission,  this  court  will  not  grant  a  new  trial,  the  jury  and  court 
below  having  a  better  opportunity  of  judging  to  which  of  the  witnesses  cre- 
dence should  be  given. 

Appeal  from  the  Circuit  Court  of  Coles  county;  the  Hon. 
Oliver  L.  Davis,  Judge,  presiding. 

Mr.  O.  B.  Ficklin,  and  Messrs.  Craig  &  Lietch,  for  the 
appellant. 

Messrs.  Clark  &  Scott,  for  the  appellee. 

Per  Curiam  :  This  was  a  proceeding,  by  bill  in  equity,  in 
the  circuit  court  of  Coles  county,  by  Mary  E.  Moore,  com- 
plainant, and  against  John  W.  Moore,  defendant,  for  a  divorce, 
on  the  ground  of  adultery.  There  was  an  answer  denying  the 
charge,  and  a  cross-bill  by  defendant,  charging  complainant 
with  extreme  and  repeated  cruelty  toward  him,  and  claiming 
a  divorce  from  complainant  for  her  fault.  There  was  a  trial  of 
the  issues  by  a  jury,  who,  under  instructions,  rendered  a  ver- 
dict for  the  complainant,  whereupon  the  court  decreed  a 
divorce,  as  prayed.  To  reverse  this  decree,  the  defendant 
appeals. 

One  error  assigned  is,  the  refusal  of  the  court  to  grant  a 
new  trial  on  defendant's  motion,  and  the  principal  point  is 
made  on  this  ruling. 

There  was  evidence  tending  to  prove  the  truth  of  the  charge, 
circumstantial,  wholly,  but  it  was  supplemented  by  proof  of 
an  admission  or  confession,  made  by  the  defendant  to  the 
brother  of  complainant,  that  he  had  sexual  intercourse  with 
one  or  more  females,  and  which  admission  the  brother  com- 
municated to  his  sister  a  few  days  before  the  bill  was  filed. 
All  this  is  stoutly  denied  by  the  defendant,  and  also  by  one 
of  the  females  alleged  to  have  been  one  of  the  guilty  parties. 
The  jury  had  a  right,  for  all  that  appears  to  us,  to  give  cre- 
dence to  the  brother's  testimony,  and  to  that  of  complainant, 
in  preference  to  that  of  defendant  and  his  witnesses.     They 


100  Trustees,  etc.  v.  School  Directors.     [Jan.  T. 

Syllabus. 

could  observe  their  bearing  on  the  stand,  the  manner  of  testi- 
fying, and  all  the  circumstances  calculated  to  inspire  or  repel 
belief,  and  we  do  not  think,  in  such  a  case  as  this,  the  verdict 
should  be  disturbed.  The  parties  will  be  better  situated  by 
the  separation. 

The  decree  is  affirmed. 

Decree  affirmed. 


The  Trustees  of  Schools  of  Town  21  N.,  Range  5  W., 

v. 
The  School  Directors  of  Union  District. 

1.  Certiorari — not  a  writ  of  right.  The  common  law  writ  of  certiorari, 
when  used  for  the  purpose  of  correcting  the  proceedings  of  inferior  tribunals, 
is  not  a  writ  of  right,  but  it  issues  only  upon  application  to  the  court  upon 
special  cause  shown ;  and  when  great  public  detriment  or  inconvenience  may 
result  from  interfering  with  their  proceedings,  the  writ  should  be  denied. 

2.  Same — not  allowed  after  unreasonable  delay.  A  writ  of  certiorari,  to  review 
the  action  of  trustees  of  schools  in  detaching  territory  from  a  school  district 
and  adding  it  to  another,  ought  not  to  be  granted  after  the  lapse  of  three  years; 
and  if  granted  should  be  quashed  for  laches  in  presenting  the  petition. 

3.  Same — discretion  to  grant  writ.  The  discretion  in  the  circuit  court  to 
grant  the  writ  of  certiorari  will  not  extend  to  a  case  where,  by  law,  it  clearly 
ought  not  to  be  granted.  The  discretion  is  not  an  arbitrary  one,  but  one  to  be 
exercised  in  subordination  to  legal  principles,  and  when  not,  its  exercise  may 
be  reviewed  in  this  court. 

4.  Appeal — when  it  lies  to_  this  court.  The  right  of  appeal  from  the  circuit 
court  to  this  court  is  given  by  statute  from  all  final  judgments.  It  lies  from  the 
final  judgment  of  the  circuit  court  on  a  certiorari  at  common  law. 

Appeal  from  the  Circuit  Court  of  Mason  county ;  the  Hon. 
Lyman  Lacey,  Judge,  presiding. 

Messrs.  Dearborn  &  Campbell,  for  the  appellants. 
Messrs.  Fullerton  &  Wallace,  for  the  appellees. 
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Mr.  Chief  Justice  Scholfield  delivered  the  opinion  of 
the  Court: 

The  only  question  we  deem  it  necessary  to  consider  in  the 
present  case  is,  whether  appellee  should  be  held  to  be  barred 
from  inquiring  into  the  validity  of  the  act  of  detaching  terri- 
tory from  the  one  school  district  and  adding  it  to  the  other, 
by  reason  of  the  laches  in  suing  out  the  certiorari. 

The  writ  of  certiorari,  when  used  for  the  purpose  of  correct- 
ing the  proceedings  of  inferior  tribunals,  is  not  a  writ  of  right, 
but  it  issues  only  upon  application  to  the  court,  upon  special 
cause  shown.  Bath  Bridge  Co.  v.  Magonn,  8  Greenleaf,  293 ; 
Browne  v.  Stimpson,  2  Mass.  44;  Lee  v.  Childs,  17  id.  352; 
Hitse  v.  Gaines,  2  1ST.  H.  210;  Munroe  v.  Baker,  6  Cowen,  396; 
People  v.  Supervisors,  15  Wend.  198;  State  v.  Leutf,  2  Hill, 
367 ;  Rockingham  v.  Westminster,  24  Yt.  288.  And  the  rea- 
son is  said  to  be,  because  these  bodies  exercise  powers  in  which 
the  people  at  large  are  concerned,  and  great  public  detriment 
or  inconvenience  might  result  from  interfering  with  their  pro- 
ceedings. People  v.  Supervisors,  supra.  As  a  corollary  it 
follows,  that  whenever  great  public  detriment  or  inconvenience 
might  result  from  interfering  with  their  proceedings,  the  writ 
of  certiorari  should  be  denied.  And,  on  this  principle,  in 
Elmendorf 'v.  Mayor,  etc.  25  Wend.  693,  the  Supreme  Court  of 
New  York  refused  a  certiorari  to  remove  the  proceedings  of 
the  common  council  of  New  York,  changing  the  grade  of  cer- 
tain streets,  three  years  and  a  half  after  the  confirmation.  It 
is  true,  in  that  State  a  writ  of  error  would  not  lie,  under  the 
statute,  after  the  expiration  of  two  years,  and  it  was  said  the 
court  would,  by  analogy  to  the  statute,  in  ordinary  cases,  re- 
fuse a  certiorari  after  the  lapse  of  that  period ;  but  the  decision 
was  placed  expressly  upon  the  ground  that  there  had  been 
unreasonable  delay,  and  that  serious  consequences  to  the  city 
must  result  from  allowing  the  writ.  Nelson,  Ch.  J.,  who 
delivered  the  opinion  of  the  court,  said :  "  I  place  my  refusal 
to  allow  the  certiorari  upon  the  unreasonable  delay  in  the 
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application  for  it,  and  the  serious  consequences  to  the  city 
which  must  necessarily  follow  the  granting  of  it  after  such  a 
lapse  of  time,  during  which  the  improvement  has  been  finished, 
and  two-thirds  of  the  assessment  paid  by  owners."  This  prin- 
ciple is  also  recognized  and  applied  in  Rutland  v.  County 
Com'rs,  etc.  20  Pickering,  79,  80;  In  re  Lantis  et  al.  9  Mich. 
324;  Chamberlain  v.  Berelay,  13  IN".  J.  L.  (1  Greene)  244; 
Bell  v.  Overseers,  14  id.  131 ;  Dailey  v.  Bertholomew,  1  Ash- 
mead,  135. 

It  is  not  questioned  but  that  there  was  power  to  detach  ter- 
ritory from  the  one  district  and  add  it  to  the  other ;  but  it  is  only 
objected  that  the  power  had  not  been  exercised  by  the  proper 
officers  in  the  mode  prescribed  by  the  statute.  It  would, 
therefore,  seem  very  clear,  that  the  omission  complained  of  is 
one  that  would  have  been  supplied  by  a  subsequent  express 
ratification  of  the  act,  and,  if  this  be  true,  we  know  of  no  rea- 
son why  in  this,  as  in  many  other  instances  of  defective  execu- 
tion of  powers  by  corporations,  a  ratification  may  not  be 
inferred  from  acquiescence.  In  Metz  et  al.  v.  Anderson  et  al.  23 
111.  469,  this  court,  in  arguendo,  said:  aBut  if  it  could  be 
shown  that  the  order  changing  the  districts,  by  consolidating 
two  districts  into  one,  was  an  unwarrantable  exercise  of  power, 
it  might,  with  propriety,  be  claimed,  that  there  has  been  an 
acquiescence  in  it  by  the  functionaries  of  the  now  complaining 
district  nine."  In  this  view,  the  doctrine  of  the  cases  above 
referred  to  must  be  held  to  be  conclusive   in  the  present  case. 

The  petition,  here,  was  filed  July  15,  1875,  and  the  action 
of  the  trustees  complained  of  was  had  in  April,  1872,  over 
three  years  before.  A  proper  plat  of  the  districts,  as  constituted 
after  the  changes  effected  by  the  action  of  the  board,  was  made 
and  filed  with  the  county  clerk,  at  the  time;  and,  thereafter, 
the  school  funds  were  apportioned  in  accordance  with  such 
changes,  and  the  presumption  is  that  taxes  for  school  purposes 
were  thus  levied  and  collected.  It  may  be,  also,  that  debts 
have  been  incurred  in  building  or  repairing  school  houses,  or 
for  other  legitimate  school  purposes,  upon  the   faith  of  the 
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action  of  the  trustees,  now,  for  the  first  time,  sought  to  be 
questioned. 

The  ease,  in  our  opinion,  is  clearly  one  where,  by  reason  of 
the  lapse  of  time  and  the  acquiescence  of  the  party  now  com- 
plaining, in  the  distribution  of  school  funds,  the  levy  and 
collection  of  school  taxes,  and,  possibly,  the  incurring  of  debts, 
upon  the  faith  of  the  action  of  the  trustees,  it  was  improper  to 
allow  the  writ;  but,  having  been  allowed,  it  should  have  been 
quashed,  on  motion. 

It  is  better,  if  it  shall  be  desirable,  by  appropriate  steps 
through  the  proper  school  officers,  to  reorganize  the  districts 
as  they  were  before,  than  to  open  up  an  indefinite  field  of  strife 
and  litigation  by  now  nullifying  the  action  of  the  trustees,  and 
thereby  declaring  everything  done  pursuant  thereto  illegal. 

Some  question  was  made  in  argument  as  to  the  right  to  con- 
sider this  question  on  appeal,  but  we  presume  not  seriously, 
since  the  right  of  appeal  now  exists,  by  statute,  from  all  final 
judgments. 

It  is  true,  the  court  below  was  invested  with  discretion,  to 
some  extent,  whether  to  grant  or  to  refuse  the  writ,  but  that 
discretion  did  not  authorize  the  granting  of  the  writ  in  a  case 
where,  by  law,  it  clearly  ought  not  to  have  been  granted.  The 
discretion  was  not  an  arbitrary  one,  but  one  to  be  exercised  in 
subordination  to  legal  principles,  and  we  may  always  inquire 
whether  those  principles  have  been  adhered  to  or  departed 
from. 

The  judgment  is  reversed. 

Judgment  reversed. 


Robeet  McCann 


The  People  of  the  State  of  Illinois. 

1.     Change  of  venue — sufficiency  of  affidavit.     An  affidavit  in  support  of  a 
motion  for  a  change  of  venue,  by  one  indicted  for  a  misdemeanor,  which  stated 
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that  the  presiding  judge  was  prejudiced  against  him,  so  that  he  could  not 
expect  a  fair  and  impartial  trial,  and  that  a  full  knowledge  of  that  fact  did 
not  come  to  him  until  the  day  the  petition  was  presented,  is  entirely  insuffi- 
cient, as  the  party  may  have  had  knowledge  before  then  sufficient  to  satisfy 
his  mind  of  the  prejudice. 

2.  Practice — party  must  except  to  refusal  to  continue.  Unless  an  exception  is 
taken  to  the  refusal  of  the  court  to  grant  a  continuance,  the  ruling  below  can 
not  be  reviewed  by  this  court. 

3.  Jury — charge  of,  by  minor.  Where  the  court,  on  convening,  appoints  one 
not  twenty-one  years  old  as  bailiff  for  the  term,  and  he  is  duly  sworn  to  take 
charge  of  a  jury  in  a  criminal  case,  and  does  take  such  charge,  he  being  an 
officer  de  facto,  his  acts  will  be  valid  so  far  as  third  persons  and  the  public  are 
concerned,  and  this  will  be  no  ground  for  a  new  trial. 

4.  Bailiff — need  not  be  of  age.  There  is  no  law  in  this  State  requiring  a 
bailiff  appointed  by  the  court  to  be  twenty-one  years  of  age.  A  person  twenty 
years  old,  or  even  less,  may  be  fully  competent  to  discharge  the  duties  per- 
taining to  that  position. 

5.  Criminal  law — judgment  on  conviction  under  several  counts.  A  judgment 
on  a  verdict  finding  the  defendant  guilty  of  selling  intoxicating  liquor  without 
a  license,  under  eight  counts,  that  the  defendant  pay  a  fine  to  the  people  of  $20, 
and  be  imprisoned  ten  days  on  each  of  the  eight  counts,  and  pay  the  costs, 
that  execution  issue  for  the  fine  and  costs,  and  that  the  defendant  stand  com- 
mitted until  the  fine  and  costs  are  paid,  is  correct  in  form. 

Writ  of  Error  to  the  Circuit  Court  of  Champaign  county • 
the  Hon.  C.  B.  Smith,  Judge,  presiding. 

Mr.  M.  B.  Thompson,  and  Messrs.  Sweet  &  Day,  for  the 
plaintiff  in  error. 

Mr.  J.  K.  Edsall,  Attorney  General,  Mr.  M.  W.  Mat- 
thews, State's  Attorney,  and  Mr.  F.  M.  Wright,  for  the 
People. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  was  an  indictment,  containing  twelve  counts,  returned 
by  the  grand  jury  of  Champaign  county,  at  the  March  term, 
1877,  against  Eobert  McCann,  for  selling  liquor  without  a 
license.  A  bench  warrant  was  issued,  on  which  the  defendant 
was  arrested  and  brought  into  court,  and  moved  for  a  change 
of  venue,  on  account  of  the  prejudice  of  the  presiding  judge. 
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This  motion  was  denied,  and  exception  taken.  A  motion  was 
then  made  for  a  continuance,  which  was  also  denied,  where- 
upon the  defendant  was  arraigned  and  pleaded  not  guilty. 
There  was  a  trial  by  jury,  and  they  found  the  defendant  guilty 
on  the  first  eight  counts,  and  not  guilty  as  to  the  other  counts. 
A  motion  for  a  new  trial  was  denied,  and  also  a  motion  in 
arrest  of  judgment,  and  judgment  was  rendered  against  the 
defendant  that  he  pay  a  fine  to  the  people  of  twenty  dollars, 
and  be  imprisoned  ten  days  on  each  of  the  eight  counts,  and 
pay  the  costs,  and  that  execution  issue  for  the  fine  and  costs, 
and  that  the  defendant  stand  committed  until  the  fine  and  costs 
are  paid. 

To  reverse  this  judgment  the  defendant  prosecutes  this  writ 
of  error,  and  assigns  as  error  the  refusal  to  grant  a  change  of 
venue;  in  allowing  the  jury  to  retire  without  being  in  charge 
of  a  constable  or  other  officer  duly  sworn;  in  overruling  the 
motion  for  a  new  trial  and  in  arrest  of  judgment,  and  in  ren- 
dering judgment,  for  the  reason  the  judgment  is  not  complete 
on  each  count;    and  in  denying  the  motion  for  a  continuance. 

The  motion  for  a  change  of  venue  was  based  on  the  affidavit 
of  defendant,  that  the  presiding  judge  was  prejudiced  against 
him,  so  that  he  could  not  expect  a  fair  and  impartial  trial; 
that  a  full  knowledge  of  that  fact  did  not  come  to  his  know- 
ledge until  the  day  the  petition  was  presented.  This  was  sup- 
ported by  the  affidavit  of  two  other  citizens  of  the  county,  not 
of  kin  to  the  defendant,  which  stated  the  judge  was  so  preju- 
diced against  the  petitioner  that  he  could  not  have  a  fair  trial. 
The  State's  attorney  admitted  that  notice  of  the  motion  was 
given  him,  but  not  more  than  two  hours  before  it  was  submitted. 
This  affidavit,  to  say  nothing  of  the  notice,  was  entirely  insuf- 
ficient. For  aught  that  appears,  indeed  giving  the  affidavit  a 
fair  and  reasonable  interpretation,  the  defendant  had  some 
knowledge  of  the  prejudice  of  the  judge  long  before  he  made 
the  application.  That  he  had  not  "  full "  knowledge  is  too 
indefinite,  and  does  not  comply  with  the  law.  Full  knowledge 
might  never  come  to  him,  but  he  had  knowledge,  and  for 
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aught  that  appears  it  might  have  been  sufficient  to  satisfy  his 
mind.  A  similar  affidavit  in  White  v.  Murtland,  71  111.  250, 
was  held  insufficient.  The  only  difference  in  the  cases  is,  that 
in  the  case  cited  the  objection  was  to  the  prejudice  of  the  in- 
habitants, the  affidavit  stating  that  defendant  did  not  know  that 
prejudice  existed  against  him  to  the  extent  it  did,  until,  etc.  It 
is  apparent  from  the  affidavit,  that  defendant  had  notice  of  this 
alleged  prejudice  some  time  prior  to  the  application  for  a 
change,  perhaps  a  week  or  a  month,  and  he  should,  at  once, 
have  given  notice  of  his  intention  to  apply  for  a  change  of 
venue  on  that  account,  and  thus  save  expense  and  time.  The 
motion  was  properly  refused. 

It  does  not  distinctly  appear  that  any  motion  for  a  continu- 
ance was  entered  on  the  record ;  but,  be  that  as  it  may,  no 
exception  to  denying  the  motion  was  taken,  consequently  it 
can  not  be  regarded  here. 

The  grounds  for  a  new  trial  were,  that  the  person  sworn  to 
take  charge  of  the  jury  was  a  young  man,  not  twenty-one 
years  of  age.  It  appears,  this  individual  was  appointed  by 
the  court,  on  convening,  a  bailiff  for  the  term,  and  was  duly 
sworn,  as  the  statute  requires,  to  take  charge  of  the  jury. 
There  is  no  complaint  that  he  did  not  perform  his  duty  faith- 
fully. By  the  appointment  of  the  court  he  was  an  officer  pro 
hac  vice  and  de  facto,  and  his  acts  as  such  are  valid,  so  far  as 
third  persons  and  the  public  are  concerned.  The  competency 
of  this  bailiff  to  discharge  the  duty  imposed  upon  him  can  not 
be  inquired  into  in  this  collateral  way.  We  do  not  understand 
there  is  any  law  in  this  State  requiring  a  bailiff,  appointed  by 
the  court,  to  be  twenty-one  years  of  age.  A  person  twenty 
years  of  age,  or  even  less,  may  be  fully  competent  to  discharge 
all  the  duties  pertaining  to  that  position. 

The  motion  in  arrest  of  judgment  was  properly  denied,  as 
the  indictment  is  good  on  its  face.  The  judgment  is  correct 
in  form,  as  this  court  has  often  held. 

Seeing  no  error  in  the  record,  the  judgment  must  be  affirmed. 

Judgment  affirmed. 
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H.  W.  Dorr 

v. 

Lewis  Dudderar. 

1.  Mortgage — removal  of  building.  A  mortgagor,  while  he  has  the  right  to 
use  the  mortgaged  premises,  has  none  to  commit  waste,  or  to  remove  buildings 
therefrom,  or  to  do  any  other  act  impairing  the  security,  and  the  removal  of  a 
house  from  the  premises  may  be  enjoined  in  equity. 

2.  Same — right  of  mortgagee  to  replevy  house  taken  from  mortgaged  premises. 
Where  a  house  has  been  severed  from  mortgaged  premises  without  the  consent 
of  the  mortgagee,  he  may  maintain  replevin  at  any  time  before  it  becomes 
attached  to  and  forms  a  part  of  other  realty,  and  if  the  building  is  afterwards 
severed  from  the  realty  before  his  mortgage  is  satisfied  or  discharged,  he  may 
regain  it  by  the  action  of  replevin. 

3.  Same  —  mortgagee's  right  to  damage  for  waste.  Where  a  mortgagor  in 
possession  procures  the  removal  of  a  building  from  the  premises,  without  the 
consent  or  knowledge  of  the  mortgagee,  it  seems  that  the  person  removing  the 
same  with  a  knowledge  of  the  existence  of  the  mortgage,  as  well  as  the  mort- 
gagor, is  legally  responsible  in  damages  to  the  mortgagee. 

4.  Replevin — of  house  attached  to  realty.  Where  a  house  is  wrongfully 
removed  from  mortgaged  premises,  it  may  be  that  replevin  will  not  lie,  in  favor 
of  the  mortgagee,  for  it,  after  it  has  been  permanently  attached  to  other  real 
estate,  but  not  because  the  mortgagee  has  lost  his  title,  or  his  right  to  recover 
damage  for  its  removal,  but  for  the  sole  reason  that  replevin  is  not  the  proper 
remedy  to  recover  real  property. 

Writ  op  Error  to  the  Circuit  Court  of  Champaign  county ; 
the  Hon.  C.  B.  Smith,  Judge,  presiding. 

Mr.  J.  W.  Langley,  for  the  plaintiff  in  error. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  case  was  tried  upon  an  agreed  state  of  facts,  from  which 
it  appears  that  on  the  11th  day  of  August,  1873,  Louisiana 
Xunn  owned  a  house  and  lot  in  the  city  of  Champaign,  known 
as  lot  A,  which  she  mortgaged  to  the  plaintiff  to  secure  the 
payment  of  $200.  Subsequently  she  purchased  lot  B,  and  em- 
ployed the  defendant,  who  was  a  house  mover,  to  move  the 
house  from  lot  A  to  lot  B.     After  the  house  was  moved  and 
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repaired,  Miss  Nunn  occupied  it  for  about  two  years  and  six 
months,  when,  on  the  11th  day  of  March,  1876,  she  conveyed 
lot  B  to  one  Trevett.  Soon  thereafter  Trevett  sold  the  house 
to  defendant,  who  detached  it  from  the  lot  and  was  moving 
it  to  a  lot  he  owned,  when  the  plaintiif,  whose  mortgage  was 
unpaid,  replevied  the  house.  It  also  appears,  that  the  plaintiff 
resided  in  Kentucky,  and  had  no  knowledge  that  the  house 
had  been  moved  from  lot  A  to  lot  B,  until  a  long  time  after 
it  became  attached  to  lot  B.  The  right  of  the  plaintiff  to  have 
replevied  the  house,  under  his  mortgage,  while  it  was  being 
moved  from  lot  A  to  lot  B,  is  not  questioned  or  denied,  but  it  is 
contended,  on  behalf  of  defendant,  that  when  the  house  became 
attached  to  lot  B,  it  could  not  be  taken,  as  it  became  a  part  and 
parcel  of  the  lot.  Whether  that  position  is  correct  or  not,  it 
will  not  be  necessary  here  to 'determine,  as  the  facts  of  this  case 
do  not  raise  that  question.  No  effort  was  made  by  the  plaintiff 
to  recover  the  house  while  it  was  a  part  of  and  attached  to  lot 
B,  but  the  action  was  brought  after  the  house  had  been  sev- 
ered from  the  lot,  and  while  it  was  being  removed.  Under  the 
mortgage  given  to  the  plaintiff,  it  is  clear  the  legal  title  to  lot  A, 
including  the  house  in  question,  passed  to  him.  The  mortgagor 
had  the  right  to  use  the  premises,  but  no  right  whatever 
to  commit  waste  or  remove  buildings,  or  do  any  other  act 
which  would  impair  the  security  of  the  mortgagee.  Had  the 
aid  of  a  court  of  equity  been  invoked  before  the  building  was 
removed,  its  removal  might  have  been  enjoined ;  and  after  the 
building  had  been  severed,  an  action  of  replevin  might  have 
been  maintained  at  any  time  before  the  building  became  at- 
tached to,  and  formed  a  portion  of,  another  lot.  Matzon  v. 
Griffin,  78  111.  477;  Salter  v.  Sample,  71  id.  430. 

It  may  be  true,  that  while  the  house  was  permanently  attached 
to  lot  B,  replevin  would  not  lie  to  recover  it,  but  this  was 
not  because  the  plaintiff  had  lost  his  title  to  the  property,  or 
his  right  to  recover  damages  for  its  removal,  but  for  the  sole 
reason  that  replevin  was  not  the  proper  remedy  to  recover  real 
property;  and  as  the  house,  so  long  as  it  remained  attached  to 
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the  lot,  was  real  estate,  this  remedy  could  not  be  resorted  to. 
But  when  the  house  was  severed  from  lot  B,  it  was  no  longer 
a  parcel  of  that  lot ;  its  character  as  real  property  had  ceased 
to  exist.  The  plaintiff's  mortgage  had  not  been  paid,  nor  had 
his  title  to  the  house  been  extinguished ;  it  therefore  follows 
that  he  had  the  undoubted  right  to  regain  his  property  by  an 
action  of  replevin.  This  record  fails  to  show  any  equities  in 
defendant's  favor.  When  he  removed  the  house  in  the  first 
instance,  he  did  an  unlawful  act,  and  he  is  in  no  position  to 
claim  protection,  in  buying  the  house,  as  an  innocent  purchaser. 
The  removal  of  the  house  from  lot  A  to  lot  B  was  a  fraud 
upon  the  rights  of  the  plaintiff;  and  while  the  defendant  was 
employed  by  the  mortgagor  to  do  the  act,  and  upon  this  ac- 
count, perhaps,  was  not  morally  responsible  for  the  removal, 
yet,  legally,  he  was  responsible,  and  he  stands  in  no  position  to 
claim  that  he  has  purchased  in  good  faith,  and  ought  on  that 
account  to  be  protected. 

The  judgment  of  the  circuit  court  will  be  affirmed. 

Judgment  affirmed. 


RlCHAKD   MOSS 

v. 
The-  Village  of  Oakland. 

1.  Ordinance — proof  of  publication.  The  certificate  of  a  village  clerk  of  the 
due  publication  of  an  ordinance,  is  made,  by  the  statute,  sufficient  evidence  of 
that  fact.  Whether  published  in  book  or  pamphlet  form,  or  written  notices  of 
its  passage  have  been  posted  in  the  village,  is  immaterial.  It  is  sufficient  to 
publish  the  same  in  a  newspaper  of  the  village. 

2.  Same — mistake  in  publication.  It  is  no  objection  to  an  ordinance  that  a 
word  was  not  accurately  printed  in  the  publication  of  the  same,  when  it  is 
plain  from  the  context  what  word  was  intended. 

3.  Practice — objection  to  form  of  verdict  must  be  made  below.  Where  no  ob- 
jection is  made  to  the  form  of  a  verdict  in  the  court  below,  it  can  not  be 
urged  in  this  court. 
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Appeal  from  the  Circuit  Court  of  Coles  county;  the  Hon. 
Oliver  L.  Davis,  Judge,  presiding. 

This  was  an  action  of  debt,  brought  by  the  village  of  Oak- 
land, against  Richard  Moss,  to  recover  for  the  breach  of  an 
ordinance  to  prohibit  the  sale  of  intoxicating  liquor.  The 
case  originated  before  a  justice  of  the  peace,  and  was  taken 
by  appeal  to  the  circuit  court. 

On  the  trial,  the  plaintiff  offered  in  evidence  the  ordinance 
of  the  village,  with  the  following  certificate  thereto  attached: 

"  State  of  Illinois,  \ 
Coles  County.         J 

"  I,  J.  W.  Clement,  clerk  of  the  village  of  Oakland,  do 
hereby  certify  that  the  foregoing  is  a  true  and  authentic  copy 
of  an  ordinance  of  the  village  of  Oakland,  passed  Sept.  4, 
1876,  approved  Sept.  5,  1876,  and  published  in  the  Oakland 
Herald,  a  newspaper  published  in  said  village,  by  one  inser- 
tion Sept.  15,  1876;  that  the  same  is  now  on  file  in  the  office 
of  said  clerk,  and  that  I  am  the  keeper  of  the  same. 

"In  testimony  whereof  I  have  hereunto  set  my  hand  and 
affixed  the  corporate  seal  of  said  village  this  23d  day  of 
January,  1877. 

[l.  s.]  J.  W.  Clement,  Village  Clerk" 

The  defendant  objected  to  the  reading  of  the  ordinance  for 
the  reason  that  the  certificate  and  attaching  of  the  seal  to  said 
ordinance  bear  date  after  the  commencement  of  the  suit  and 
cause  of  action  accrued,  and  also  because  the  ordinance  had 
never  been  printed  in  book  or  pamphlet  form  or  newspaper, 
nor  posted  by  written  copies.  The  court  overruled  the  objec- 
tion and  admitted  the  ordinance. 

The  defendant  proved  that  the  clerk's  certificate  was  attached 
to  the  ordinance  after  suit  was  brought,  and  offered  to  prove 
by  the  clerk  that  the  ordinance  had  never  been  printed  in 
book  or  pamphlet  form,  or  written  notices  posted  in  the  vil- 
lage, which,  on  objection,  the  court  refused  to  admit. 
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The  verdict  of  the  jury  was:  "We,  the  jury,  find  for  the 
plaintiff,  and  assess  the  damages  at  $120."  Upon  which  the 
court  rendered  judgment. 

Mr.  A.  J.  Hunter,  for  the  appellant. 

Mr.  Joe  H.  Winkler,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

No  question  is  made  that  defendant  was  guilty  of  a  viola- 
tion of  the  village  ordinance,  and  was  liable  to  the  penalties 
imposed  if  the  ordinance  had  been  previously  published  as  the 
law  directs. 

The  certificate  of  the  village  clerk  attached  thereto  is  suffi- 
cient evidence  of  the  due  publication  of  the  ordinance.  Such 
certificate  is  expressly  made  evidence  of  that  fact  by  the  posi- 
tive provisions  of  the  statute.  The  question  asked,  whether 
the  ordinance  had  ever  been  published  in  book  or  pamphlet 
form,  or  wh  ether  written  notices  of  its  passage  had  been  posted 
in  the  village  of  Oakland,  was  immaterial.  It  is  sufficient  it 
was  published  in  a  newspaper  published  in  the  village,  and 
that  was  done. 

The  objection,  the  word  "prosecutions"  was  not  accurately 
printed  in  the  published  ordinance,  is  frivolous.  It  is  plain 
from  the  context  what  word  was  intended. 

It  does  not  appear  any  objection  was  taken  to  the  form  of 
the  verdict  in  the  court  below,  and  the  judgment  entered  upon 
it  is  in  due  form. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 
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The  Toledo,  Wabash  &  "Western  Railway  Company 

v. 
William  Black. 

1.  Negligence — injury  in  coupling  cars.  In  a  suit  by  an  employee  of  a  rail- 
way company  to  recover  damages  of  the  company  for  a  personal  injury  received 
while  attempting  to  couple  a  car  loaded  with  railroad  iron  with  a  caboose  car, 
on  the  ground  of  negligence  in  the  company  in  providing  unsafe  dead-woods 
and  draw-bars,  and  from  the  careless  manner  of  loading  the  iron,  so  as  to  leave 
the  rails  projecting,  where  the  proof  failed  to  show  any  defect  whatever  in  the 
construction  of  the  dead-woods  and  draw-bars,  or  that  any  better  was  ever  in- 
vented or  used,  but  did  show  that  the  plaintiff  had  several  months'  experience 
in  such  business,  and  in  coupling  cars  similarly  loaded,  and  had  ample  time 
to  examine  how  the  car  was  loaded  and  its  mode  of  coupling,  and  it  appearing 
the  accident  was  the  result  of  his  own  want  of  proper  care,  it  was  held,  that  a 
recovery  against  the  company  could  riot  be  sustained. 

2.  Master  and  servant — servant  takes  ordinary  risks.  Where  an  employ- 
ment is  attended  with  danger,  a  servant  engaging  in  it  assumes  the  hazards 
of  the  ordinary  perils  which  are  incident  to  it,  and  if  he  receives  injury  from 
an  accident,  which  is  an  ordinary  peril  of  the  service  undertaken  by  him,  he 
can  not  recover  damages  for  such  injury. 

Writ  of  Error  to  the  Circuit  Court  of  Sangamon  county ; 
the  Hon.  Charles  S.  Zane,  Judge,  presiding. 

This  was  an  action  against  the  railroad  company,  to  recover 
for  a  personal  injury  received  by  the  plaintiff  in  coupling  two 
cars  upon  the  road  of  the  defendant.  The  plaintiff  recovered, 
and  the  defendant  brings  this  writ  of  error. 

The  circumstances  of  the  injury  were,  that  the  plaintiff  was 
employed  as  a  switchman  in  the  yard  of  the  railroad  company, 
at  Springfield.  On  the  night  of  the  2d  of  May,  1874,  he  was 
engaged  in  making  up  trains.  A  freight  train  came  in  from 
the  west,  in  which  was  a  flat-car  belonging  to  the  Indianapolis, 
Lafayette  and  Cincinnati  railroad.  It  was  loaded  with  old 
iron  rails,  on  the  way  to  the  rolling  mills  at  Springfield.  This 
car  was  to  be  attached  to  a  caboose,  drawn  by  another  engine, 
by  which  it  was  to  be  taken  to  the  rolling  mill.  The  car  was 
started  from  the  first  tr^in  on  a  switch  track,  in  the  direction 
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of  the  caboose  to  which  it  was  to  be  coupled.  The  coupling- 
bars  of  this  car  and  of  the  caboose  were  of  different  heights, 
so  that  it  was  necessary  to  join  them  together  with  a  crooked 
link.  The  railroad  iron  on  the  flat-car  projected  a  foot  and  a 
half  or  more  over  the  ends  of  the  car.  There  were  dead-woods, 
sometimes  called  "  bumpers,"  on  the  flat-car,  but  none  on  the 
caboose — the  dead-woods  being  timbers,  about  eight  inches 
square,  which  project  on  each  side  of  the  draw-bar,  to  protect 
it.  The  plaintiff  stooped  down  to  make  the  coupling,  and  his 
hand  was  caught  between  the  bars  and  crushed,  and  his  leg, 
also,  was  injured. 

There  are  two  counts  in  the  declaration.  The  first  alleges, 
that  the  injury  occurred  by  reason  of  the  negligence  of  the 
defendant  in  providing  unsafe  dead-woods  and  unsuitable  and 
insafe  draw-bars.  The  second  count  charges,  that  the  injury 
arose  from  the  defective  and  careless  loading  of  the  railroad 
iron,  in  its  projecting  over  the  ends  of  the  car. 

In  respect  of  the  manner  in  which  the  flat-car  was  loaded, 
the  plaintiff  testifies  that  the  rails  projected  over  the  end  of 
the  car  eighteen  inches,  if  not  further ;  that  if  the  rails  had 
not  projected,  he  would  have  seen  the  difficulty  of  coupling, 
and  would  not  have  attempted  it ;  that  he  had  been  in  the 
employ  of  defendant  as  a  switchman  at  this  yard  for  six  or 
seven  months  prior  to  the  accident ;  that  cars  not  unfrequently 
came  in  to  be  switched  having  "dead-woods"  like  the  one 
here,  and  with  draw-bars  of  uneven  heights,  and  that  cars  had 
frequently  come  in  there  before,  loaded  as  this  one  was,  with 
old  iron  projecting  over  the  end  of  the  car;  that  he  discovered 
the  improper  loading  just  as  the  car  was  coming  toward  him 
to  be  coupled;  that  he  was  standing,  with  his  lantern,  at  the 
end  of  the  caboose  to  which  it  was  to  be  coupled,  as  the  car 
approached ;  that  it  was  about  six  feet  off  when  he  discovered 
the  improper  loading;  that  the  car  was  coming  slowly.  Other 
testimony  showed,  that  the  car  was  about  twenty-eight  feet 
long;  that  the  rails  projected  at  both  ends;  that  old  rails  are 
of  different  lengths,  from  thirty  feet  down ;  that  old  railroad 
8—88  III. 
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iron  is  a  common  article  of  freight,  shipped  over  the  road  fre- 
quently, and  generally  projects  over  the  cars,  this  resulting 
sometimes  from  irregular  loading  or  jolting  by  transportation, 
and  sometimes  the  rails  are  longer  than  the  cars ;  that  differ- 
ent roads  have  differently  constructed  cars,  varying  in  height 
as  to  draw-bars,  and  that  cars  from  other-  roads  come  on  to 
and  are  handled  on  defendant's  road  which  vary  in  height  of 
draw-bars  from  those  of  defendant's  road;  that  when  the  draw- 
bars of  connecting  cars  are  not  on  the  same  level,  a  crooked 
link  is  used  to  make  the  coupling;  that  there  is  danger  in 
coupling  with  any  kind,  but  the  most  danger  in  coupling  with 
a  crooked  link. 

Messrs.  Hay,  Greene  &  Littler,  for  the  plaintiff  in  error. 

Messrs.  John  M.  &  John  Mayo  Palmer,  for  the  defend- 
ant in  error. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

We  can  discover  in  the  evidence  in  this  case  no  ground  of 
liability  of  the  defendant.  There  is  no  testimony  whatever  to 
show  any  defect  in  the  construction  of  the  dead-woods  or  the 
draw-bars,  as  alleged  in  the  first  count  of  the  declaration,  nor 
is  it  pretended  that  any  better  or  safer  mode  of  coupling  was 
ever  invented  or  used  anywhere.  The  proof  does  not  sustain 
the  allegation  on  this  score. 

There  is  nothing  here  appearing,  in  respect  of  the  mode  of 
the  coupling  or  the  condition  of  the  cars  to  be  coupled,  which 
was  not  of  frequent  and  ordinary  occurrence  in  the  transaction 
of  the  business  in  which  the  plaintiff  was  engaged.  The  acci- 
ident  with  which  he  met  was  but  an  ordinary  peril  of  the 
service  which  he  had  undertaken.  The  business  of  the  em- 
ployment was  attended  with  danger,  and  upon  entering  into  it 
plaintiff  assumed  the  hazard  of  the  ordinary  perils  which  were 
incidental  to  it.  We  do  not  see  why  the  casualty  in  question 
is  not  one  which  is  to  be  held  as  having  been  in  the  contem- 
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plation  of  plaintiff  as  liable  to  happen,  and  which  he  took  the 
risk  of  when  he  engaged  to  enter  into  the  employment. 

What  befell  the  plaintiff,  too,  must  be  regarded  as  owing  to 
his  own  want  of  proper  care.  He,  evidently,  did  not  exercise 
the  care  and  caution  which  the  situation  required.  If,  as  he 
says,  he  could  not  see  the  position  of  the  cross-bars,  and  the 
consequent  difficulty  of  coupling,  because  of  the  projecting 
iron,  wherefore  he  got  injured,  the  fault  was  his  own,  in  not 
ascertaining  the  condition  of  the  cross-bars  before  attempting 
the  coupling.  He  had  full  opportunity.  It  was  in  the  yard, 
Avhere  there  was  no  hurry — nothing  to  prevent  his  taking  all 
the  time  for  examination  he  required.  From  his  experience 
as  a  switchman  in  the  yard,  and  the  frequent  coming  in  of  cars 
thus  constructed  from  other  roads,  he  had  reason  to  suppose 
that  the  car  in  question  was  liable  to  have  a  draw-bar  in  the 
situation  it  was  here,  and  it  was  his  plain  duty  to  examine  and 
ascertain,  as  he  safely  might  have  done,  what  was  the  condition 
of  the  car  in  this  respect  before  venturing  upon  the  coupling. 
The  circumstance  of  the  projecting  iron  hindering  the  sight  of 
the  condition  of  the  car,  did  not  excuse  him  from  taking  the 
trouble  to  ascertain  the  fact  of  its  condition,  as  he  might  have 
lone. 

Perceiving  no  cause  of  action  here,  the  judgment  is  reversed 
and  the  cause  remanded. 

Judgment  reversed. 


John  A.  Peickett  et  al. 

v. 

The  People  of  the  State  of  Illinois. 

1.  Will — bequest  to  poor  of  county  construed.  A  bequest  of  money  "to  the 
poor  of"  a  certain  county,  is  one  to  the  poor  of  the  county  in  a  technical  sense, — 
that  is,  those  whom  the  county  is  under  legal  liability  to  support,  and  being 
such,  the  county  board  of  the  county  has  the  right  to  the  custody  and  control 
of  the  fund. 
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2.  County  treasurer — extent  of  liability  of  his  sureties.  A  county  being 
liable  for  the  support  of  its  paupers,  its  board  is  exclusively  interested  in  a  fund 
dedicated  or  given  to  the  poor  of  such  county,  and  in  its  management  and 
control,  and  this  being  so,  it  so  far  partakes  of  the  nature  of  public  revenue, 
as  to  make  the  county  treasurer  its  proper  custodian  for  the  county,  and  his 
sureties  will  be  liable  if  he  fails  to  account  for  and  pay  over  the  same  to  his 
successor. 

3.  Same — liability  of  sureties  for  refund  tax.  The  refund  tax  paid  by  the 
State  to  the  several  counties,  under  the  act  in  force  March  26,  1875,  entitled 
"  An  act  to  declare  and  constitute  the  State  of  Illinois  sole  trustee  of  that  por- 
tion of  the  State  tax  levied,  assessed  and  collected  for  the  year  1873  in  excess 
of  twenty-nine  thirty-sixths  thereof,  and  to  provide  exclusive  remedies  for  the 
complete  refunding  of  the  same  to  the  tax-payers  of  the  State  who  have  paid 
such  excess,  and  for  the  protection  of  tax-payers  entitled  thereto,  and  of  coun- 
ties and  all  officers  and  persons  connected  with  the  collection,  custody  or 
payment  thereof,"  is  essentially  public  revenue,  appertaining  to  the  office  of 
county  treasurer,  and  being  so  he  and  his  sureties  are  amenable  to  the  county 
for  a  faithful  accounting  of  such  fund,  the  same  as  any  other  public  funds  of 
which  he  is  by  law  the  custodian. 

4.  Same — liability  of  sureties  under  subsequent  law.  The  provision  of  the  act 
of  1874,  (R.  S.  ch.  36,  sec.  4,)  which  provides  that  the  county  treasurer  shall 
receive  and  safely  keep  the  revenues  and  other  public  moneys  of  the  county, 
and  all  moneys  and  funds  authorized  by  law  to  be  paid  to  him,  and  disburse 
the  same  pursuant  to  law,  is  a  change  the  legislature  had  the  clear  right  to 
make  as  against  prior  sureties  of  such  officer.  It  must  be  held,  that  sureties 
signing  the  bond  of  public  officers,  do  so  in  contemplation  of  a  change  in  the 
law. 

Appeal  from  the  Circuit  Court  of  Madison  county;  the 
Hon.  William  H.  Snyder,  Judge,  presiding. 

Mr.  Charles  P.  Wise,  and  Mr.  John  G.  Irwin,  for  the 
appellants. 

Messrs.  Krome  &  Hadley,  for  the  appellee. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court . 

This  is  an  t*otion  of  debt,  on  the  official  bond  of  Thomas  H. 
Kennedy,  as  treasurer  of  Madison  county,  against  him  and 
his  sureties.  There  are  three  breaches  assigned  in  the  dec- 
laration, the  facts  in  respect  to  which  are  established  by  the 
stipulation  and  agreement  of  the  parties.     From  the  record 
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it  appears  that  said  Kennedy  was  legally  elected  treasurer  of 
Madison  county  at  the  November  election,  1873 ;  that  he  gave 
bond  as  required  by  law,  and  entered  upon  the  discharge  of 
his  duties  as  such  treasurer  on  the  1st  day  of  December,  1873, 
and  continued  to  be  treasurer  of  said  county  until  the  1st  day 
of  December,  1875.  Failing  to  account  for  and  turn  over  the 
money  to  which  the  county  was  entitled,  this  suit  was  insti- 
tuted, which  resulted  in  a  judgment  in  the  court  below  for  the 
plaintiff,  for  the  sum  of  $9944.16,  to  reverse  which  this  appeal 
is  prosecuted. 

It  appears  that  the  county  was  the  owner  of  a  special  fund 
of  money,  derived  from  a  source  other  than  taxation,  and 
which  had  been,  by  the  order  of  the  county  board,  placed  in 
the  county  treasury,  for  the  purpose  of  being  used  by  the  county 
to  discharge  its  legal  obligations,  and  that  at  the  close  of  his 
term  of  office  he  held,  of  said  fund,  the  sum  of  $4729.97,  which 
he  has  neglected  and  failed  to  account  for  and  pay  over  to  his 
successor  in  office.  It  appears  that  on  the  6th  day  of  May, 
1875,  said  defendant  Kennedy,  under  and  by  virtue  of  an  act 
of  the  General  Assembly  of  the  State  of  Illinois,  approved  and 
in  force  March  26,  1875,  entitled  "An  act  to  declare  and  con- 
stitute the  State  of  Illinois  sole  trustee  of  that  portion  of  the 
State  tax  levied,  assessed  and  collected  for  the  year  1873,  in 
excess  of  f f  thereof,  and  to  provide  exclusive  remedies  for  the 
complete  refunding  of  the  same  to  the  tax-payers  of  the  State 
who  have  paid  such  excess,  and  for  the  protection  of  tax- 
payers entitled  thereto,  and  of  counties  and  all  officers  or 
persons  connected  with  the  collection,  custody  or  payment 
thereof,"  received  from  James  T.  Cooper,  collector  of  said 
county,  $7000,  and  that  at  the  close  of  his  official  term  he 
held,  and  now  holds  unaccounted  for,  and  turned  over  to  his 
successor  in  office,  the  sum  of  $506.49,  part  of  said  $7000.  It 
also  appears,  that  at  the  request  of  the  defendant  Kennedy, 
James  T.  Cooper,  collector  of  said  county,  paid  out  of  the 
revenue  for  1874,  to  the  persons  entitled  to  the  benefits  of  such 
refunding  fund  last  above  mentioned,  $4707.70,  it  being  claimed 
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by  said  collector  that  said  last  named  sum  was  paid  out  by 
him  on  the  faith  of  an  understanding  and  agreement  between 
the  collector  and  treasurer,  that  upon  production  and  delivery 
by  such  collector  to  the  treasurer,  of  receipts  taken  from  the 
tax-payers  entitled  to  the  benefit  of  the  refunding  fund,  the 
treasurer  would  give  the  collector  a  receipt  on  account  of 
moneys  derived  from  the  county  revenue  of  the  year  1874,  for 
an  amount  equivalent  to  the  amount  of  the  refunding  fund 
receipts  thus  procured  and  delivered  to  him,  but  no  receipt 
was  ever  given  by  the  treasurer  to  the  collector  in  accordance 
with  such  understanding. 

It  appears,  that  this  special  fund  first  above  named  was 
derived  through  the  last  will  and  testament  of  one  Henry 
Seibert,  late  of  said  county,  deceased,  by  the  terms  of  which 
he  bequeathed  "  to  the  poor  of  Madison  county''  certain  sums 
of  money,  to  be  realized  from  the  sale  of  some  real  estate  by 
said  will  directed  to  be  made,  $4729.97  of  which  remains  in 
the  hands  of  said  defendant  Kennedy,  unaccounted  for  to  his 
successor  in  office.  But,  it  is  insisted  by  counsel  for  the  sure- 
ties that  there  is  a  fund,  of  which,  by  the  law  at  the  time  this 
bond  was  given,  the  treasurer  was  not  the  legal  custodian ; 
that  the  act  of  the  treasurer  in  receiving  and  holding  the 
same  was  an  individual  act,  and  not  an  official  act,  and,  as  a 
consequence,  they  are  not  liable  for  its  payment.  This  in- 
volves the  question  of  whether  this  fund  belonged  to  the 
county  or  not,  for  if  so,  it  must  be  admitted,  we  think,  that 
the  county  treasurer  was  its  proper  custodian.  "  The  poor  of 
Madison  county/'  as  employed  in  this  bequest,  means  the  poor 
of  the  county  in  a  technical  sense, — that  is,  those  poor  people 
whom  the  county  is  legally  liable  to  support,  as  has  been 
decided  by  this  court  in  Heuser  et  al.  v.  Hariris  et  al.  42  111. 
436.  In  the  light  of  this  construction  of  the  will,  the  county 
board,  in  its  official  capacity,  assumed  control  of  said  Seibert 
fund,  so  called,  and  by  its  order,  duly  entered  of  record,  di- 
rected that  the  same  be  turned  over  into  the  treasury  of  the 
county.     It  also  appears,  that  in  pursuance  of  such  order  said 
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fund  was  placed  in  the  hands  of  said  Thomas  H.  Kennedy, 
and  was  charged  to  his  account  as  treasurer  of  said  county; 
that  he  placed  the  same  in  the  treasury  along  with  the  other 
money  and  funds  of  the  county,  and,  in  the  quarterly  statements 
rendered  by  said  defendant  Kennedy  to  the  county  board,  he 
charged  himself  with  this  fund,  which  statements  were  ap- 
proved by  said  county  board.  The  county,  being  liable  for  the 
support  of  these  paupers,  was  exclusively  interested  in  the 
custody,  management  and  control  of  the  fund  dedicated  and 
set  apart  for  such  purpose,  and,  that  being  the  case,  it  so  far 
partakes  of  the  nature  of  public  revenue  as  to  make  the  treas- 
urer its  proper  and  official  custodian,  and  the  treasury  its 
proper  repository. 

The  9th  section  of  said  act  of  March  26,  1875,  provides,  that 
the  balance  and  residue  remaining  uncalled  for  by  persons 
entitled  thereto,  within  two  years  from  the  time  said  act  took 
effect,  shall  be  used  as  county  revenue  by  said  county,  thus 
appropriating  for  the  benefit  of  the  county  any  and  all  such 
sums  as  were  not  accounted  for  within  the  time  limited.  By 
the  7th  section  of  the  act  above  referred  to,  it  is  declared  that 
the  amount  so  paid  to  the  county  treasurer,  in  pursuance  of  that 
act,  should  be  received  by  him  in  his  official  capacity,  and 
should  be  credited  to  a  trust  fund  for  the  use  of  the  tax- 
payers entitled  thereto,  to  be  termed  the  refunding  fund  of 
such  county;  and  this  act  characterizes  this  fund  as  revenue, 
and  also  the  capacity  in  which  county  treasurers  should  receive 
and  hold  the  same,  and  the  county  had  such  an  interest  in  it 
as  to. entitle  it  to  recover  from  a  wrong-doer. 

Thus  it  is  seen  that  this  fund  is  essentially  public  revenue, 
appertaining  to  his  office  of  county  treasurer,  and  being  so,  the 
treasurer  was  amenable  to  the  county  for  a  faithful  account- 
ing in  respect  to  this  fund,  the  same  as  any  other  of  the  public 
funds  of  which  by  law  he  was  the  custodian.  The  legislature 
passed  an  act  in  relation  to  county  treasurers  in  February, 
1874,  which  went  into  force  July  1,  1874.  (Rev.  Stat.  chap. 
36.)    Sec.  4  of  the  chapter  provides  that  the  county  treasurer 
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shall  receive  and  safely  keep  the  revenue  and  other  public 
moneys  of  the  county,  and  all  moneys  and  funds  authorized  by 
law  to  be  paid  to  him,  and  disburse  the  same  pursuant  to  law. 
This  is  a  change  in  the  law  which  the  legislature  had  the  clear 
right  to  make,  and  it  must  be  held  that  the  sureties  of  the  treas- 
urer signed  the  bond  in  contemplation  of  the  possible  exercise 
of  this  undoubted  power,  and  we  think  constitutes  no  ground 
of  defense  to  the  claim  of  the  county  for  this  fund.  These  two 
sums,  aggregating  $5236.46,  we  think  should  have  been  the 
amount  of  the  judgment  in  the  court  below,  but  the  court,  in 
assessing  the  plaintiff's  damages,  included  the  sum  of  $4707.70, 
which,  by  some  private  understanding  between  the  collector 
and  treasurer,  the  former  had  refunded  to  the  tax-payers  out 
of  the  revenue  of  1874.  The  same  never  having  been  paid 
into  the  treasury,  of  course  no  liability  against  the  defendants 
could  arise,  and  it  was  error, — for  which  error  the  judgment 

is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


John  A.  Koplin 

v. 
Christopher  Anderson  et  al. 

1.  Chattel  mortgage — entry  on  justice's  docket  essential.  The  omission  of  a 
justice  of  the  peace,  on  taking  the  acknowledgment  of  a  chattel  mortgage,  to 
make  a  memorandum,  or  entry,  of  the  property  mortgaged,  on  his  docket, 
renders  the  mortgage  invalid  as  to  other  lienholders  or  subsequent  purchasers. 

2.  The  entry  of  this  memorandum  in  the  justice's  docket  is  an  essential 
part  of  the  acknowledgment  of  a  chattel  mortgage,  so  far  as  the  rights  of 
third  persons  are  concerned.  The  requirement  of  the  statute  is  peremptory. 
The  mortgage  being  recorded  in  the  recorder's  office,  will  not  supersede  the 
necessity  of  such  entry. 

Appeal  from  the  Circuit  Court  of  Ford  county. 

This  was  an  action  of  replevin,  brought  by  John  A.  Koplin, 
against  Christopher  Anderson  and  George  Campbell,  to  re- 
cover a  lot  of  corn.     Counts  in  trover  were  added. 


1878.]  Koplin  v.  Anderson  et  al.  121 

Opinion  of  the  Court. 

It  appears  one  James  Cayler,  on  June  1,  1876,  gave  the 
defendants  a  chattel  mortgage  on  a  crib  of  2000  bushels  of 
corn,  and  other  property,  to  secure  a  debt  of  $1113.51,  due 
in  one  year.  No  entry  was  made  by  the  justice  taking  the 
acknowledgment,  of  the  property,  on  his  docket.  About  a 
month  after,  Cayler  also  executed  another  mortgage  on  the 
corn,  properly  acknowledged  and  entered  in  the  justice's 
docket.  The  defendants  took  the  corn,  though  forbade  by  the 
plaintiff,  who  then  brought  suit.  The  trial  below  resulted  in 
a  judgment  for  the  defendants. 

Messrs.  Wood  &  Loomis,  for  the  appellant. 

Mr.  A.  Sample,  for  the  appellees. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  record  presents  the  question,  whether  the  omission  of 
a  justice  of  the  peace,  on  taking  the  acknowledgment  of  a 
chattel  mortgage,  to  make  a  memorandum  of  the  property 
mortgaged,  in  his  docket,  renders  the  mortgage  invalid  as  to 
other  lienholders.  The  statute  (Rev.  Stat.  1874,  page  711,) 
provides,  that  such  instruments  shall  be  acknowledged  before 
a  justice  of  the  peace  of  the  town  or  district  where  the  mort- 
gagor resides,  etc.,  and  gives  the  form  of  the  acknowledgment. 
It  also  provides,  that,  if  made  by  a  resident  of  this  State,  the 
justice  shall  enter  on  his  docket  a  memorandum  of  the  ac- 
knowledgment, and  the  certificate  is  required  to  state  that  the 
instrument  was  acknowledged  and  "  entered  by  me."*  The 
first  section  provides,  that  no  chattel  mortgage  shall  be  valid, 
as  against  the  rights  of  third  persons,  unless  possession  of  the 
property  shall  be  delivered  to  and  remain  with  the  mortgagee, 
or  the  instrument  shall  provide  that  possession  shall  remain 
with  the  mortgagor,  and  the  instrument  shall  be  acknowledged 

*The  omission  from  the  certificate  of  the  words  "and  entered  by  me,"  will 
not  invalidate- the  acknowledgment,  if  the  entry  in  the  justice's  docket  be  in 
fact  made.     Schroder  v.  Keller,  84  111.  46. 
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and  recorded  as  therein  provided.  The  fourth  section  of  the 
act  provides,  that,  when  the  instrument  is  acknowledged  as 
therein  provided,  it  may  be  admitted  to  record  in  the  recorder's 
office  of  the  county  of  the  mortgagor,  and  it  shall  thereupon, 
if  bona  fide,  be  good  and  valid  from  the  time  it  is  filed  for 
record,  etc. 

Is,  then,  the  entry  of  this  memorandum  in  the  justice's 
docket  a  part  of  the  acknowledgment,  or,  if  not,  is  it  an  essen- 
tial requirement  of  the  statute?  The  form  of  the  justice's 
certificate,  in  which  he  says,  "  and  entered  by  me,"  would 
seem  to  be  almost  conclusive  evidence  that  the  General  As- 
sembly intended  the  entry  to  constitute  an  essential  part  of 
the  acknowledgment. 

This  enactment  was  intended  to  provide  a  means  of  permit- 
ting the  mortgagor  to  retain  possession  of  the  property,  with 
the  consent  and  agreement  of  the  mortgagee.  In  making  this 
provision,  the  General  Assembly  has  prescribed  the  acts  that 
shall  be  performed  to  accomplish  that  purpose.  To  have  that 
effect  legally,  there  must  be  a  mortgage  executed  by  the  owner 
of  the  property.  It  must  provide,  as  the  statute  in  terms 
declares,  that  the  property  may  remain  in  the  possession  of 
the  mortgagor,  the  instrument  must  be  acknowledged  before  a 
justice  of  the  precinct  in  which  the  maker  resides,  and  the 
justice  is  required  to  make  a  certificate  that  it  was  acknowl- 
edged, and  make  an  entry  in  his  docket,  giving  the  names  of 
the  parties,  a  description  of  the  property  included  in  the 
mortgage,  stating  that  it  was  acknowledged,  and  the  date 
thereof,  and  it  then  requires  the  mortgage  to  be  recorded  in 
the  county  of  the  mortgagor. 

The  requirement  of  the  entry  in  the  justice's  docket  is  per- 
emptory, as  the  statute  provides,  that  "the  justice  of  the  peace 
shall  enter  in  his  docket  a  memorandum  "  of  the  acknowledg- 
ment, and  gives  the  form  in  which  it  shall  be  made  by  him. 
If  as  valid  without  as  with  the  entry,  why  make  the  require- 
ment? The  legislature  did  not  regard  it  useless,  or  they 
would  surely  have   omitted  it  from  the  enactment.     We  can 
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not  impute  to  that  body  the  intention  to  require  the  perform- 
ance of  an  useless  act.  We  must  suppose  they  designed  it  to 
have  some  operative  force;  and  if  so,  we  must  presume  that, 
where  the  requirement  is  peremptory,  it  was  designed  to  be 
essential.  The  statute  contemplates  that  the  entry  shall  be 
made  at  the  time,  and  as  a  part,  of  the  acknowledgment  of 
the  instrument.  We  presume  the  General  Assembly  intended 
to  protect  third  persons  from  the  ready  means  such  possession 
by  the  mortgagor  afforded  him  of  perpetrating  frauds  by  sell- 
ing or  again  pledging  the  property.  Hence,  they  endeavored 
to  afford  ample  facilities  to  the  community  to  acquire  notice 
of  any  incumbrance  that  might  exist  on  chattel  property,  and, 
at  the  same  time,  afford  the  creditor  the  means  of  protecting 
his  rights.  The  General  Assembly,  therefore,  as  the  best  and 
most  practical  means  of  giving  notice,  required  the  acknowl- 
ment  to  be  taken  by  a  justice  in  the  district  in  which  the 
mortgagor  resides,  and  where  the  property  would  generally  be 
found,  and  that  the  memorandum  of  the  acknowledgment  and 
a  description  of  the  property  be  entered  on  his  docket,  so 
that  any  person  desiring  to  deal  with  the  property  would  only 
have  to  seek  information  from  the  dockets  of  the  justices  of 
the  peace  in  the  district  of  the  person  having  the  indicia  of 
its  ownership — its  possession.  This  seems  to  have  been  the 
evident  and  the  only  design  of  this  requirement.  None  other 
is  perceived.  Such  being  the  design,  the  requirement  is  essen- 
tial to  the  validity  of  a  chattel  mortgage,  as  to  subsequent 
purchasers  and  incumbrancers.  If  the  mortgagee  is  willing  to 
permit  the  mortgagor  to  retain  the  possession,  he  can  only  do 
so  by  conforming  to  the  requirements  of  the  statute,  so  far  as 
the  rights  of  third  persons  are  or  may  become  involved. 

After  all  these  preliminary  acts  have  been  performed,  to 
become  valid  as  against  subsequent  purchasers  and  incum- 
brancers, there  remains  the  further  indispensable  act  of  filing 
the  mortgage  in  the  proper  office,  to  be  recorded;  nor  is  this 
last  requirement  intended  to  supersede  or  dispense  with  the 
prior  acts  required  by  the  statute.     The  act  of  recording  is, 
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obviously,  designed  to  afford  additional  facilities  of  learning 
whether  the  property  is  incumbered.  There  is  nothing  in  the 
statute  from  which  it  can  be  inferred  that  recording  the  mort- 
gage should  dispense  with  or  supply  the  place  of  other  require- 
ments. To  hold  that  the  entry  in  the  justice's  docket  is  not 
essential,  would  be  a  virtual  repeal  of  the  requirement,  whilst 
there  would  seem  to  be  no  doubt  it  was  intended  to  have 
operation  and  effect,  and  we  can  see  no  other  practical  opera- 
tion that  can  be  given  to  it.  We  are,  therefore,  of  opinion 
appellees'  mortgage  was  invalid  as  to  appellant's  claim,  and,  his 
mortgage  having  been  executed  in  accordance  with  the  re- 
quirements of  the  statute,  it  was  binding  against  all  persons 
not  having  a  prior  lien ;  and  we  have  seen  appellees'  mortgage 
was  void,  and  was  not  a  lien  on  the  property,  so  far  as  appel- 
lant's rights  were  involved. 

The  judgment  of  the  court  below  is  therefore  reversed  and 

the  cause  remanded. 

Judgment  reversed. 


John  Richardson 

v. 

Jonathan  T.  Rardin. 

1.  Trover — right  of  officer  levying  execution  to  maintain.  The  fact  that  the 
plaintiff  in  execution,  after  a  levy  has  been  made  upon  corn,  and  after  it  has 
been  wrongfully  taken  and  converted  by  the  defendant,  gave  the  officer  instruc- 
tions not  to  sell  certain  other  corn  levied  upon,  especially  where  it  is  shown 
that  the  corn  not  sold  was  improperly  levied  upon,  does  not  deprive  the  officer 
of  his  right  to  maintain  trover  against  the  defendant,  or  have  the  effect  to 
release  the  levy. 

2.  Same — neglect  to  sell  all  the  corn  levied  on  does  not  justify  a  conversion.  The 
neglect  to  sell  a  portion  of  a  lot  of  corn  levied  upon  under  an  execution,  sub- 
sequent to  a  conversion  of  the  remainder  by  a  third  person  claiming  to  have 
bought  the  same,  will  not  justify  the  wrongful  act  of  the  defendant's  conver- 
sion, especially  where  the  failure  to  sell  was  in  consequence  of  a  superior  title 
in  a  third  person. 
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3.  Where  a  levy  is  made,  by  mistake,  upon  property  not  subject  to  the 
execution,  it  is  invalid  to  that  extent  only,  and  its  subsequent  release  can  not 
affect  the  right  of  the  officer  to  recover  for  the  property  rightfully  levied  upon 
and  improperly  converted  by  another. 

4.  Levy — acts  constituting,  as  to  crib  of  corn.  Where  a  constable,  in  actual 
view  of  the  property,  levied  upon  a  large  crib  of  corn,  indorsing  the  levy  on 
the  execution,  the  defendant  in  execution  being  present,  getting  a  load  of  corn, 
and  where  the  constable  notified  him  of  the  levy,  and  forbade  his  further  inter- 
fering with  the  corn,  and,  at  the  time,  nailed  boards  across  the  crib  to  secure 
the  corn,  and  then  gave  notice,  in  the  hearing  of  several  persons  near,  that  he 
had  levied  on  the  corn,  and  that  it  must  not  be  disturbed,  it  was  held,  that,  as 
his  act,  but  for  the  writ,  would  have  been  a  trespass,  the  levy  was  good,  and 
sufficient  publicity  was  given  of  it. 

5.  Same — good  as  to  one  having  actual  notice.  A  party  having  actual  notice 
of  the  levy  of  an  execution  upon  a  large  amount  of  corn  in  the  crib,  and  after- 
wards converting  the  same,  is  in  no  position  to  complain  that  sufficient  pub- 
licity was  not  given  of  the  levy. 

6.  Sale — delivery  necessary,  as  to  third  persons.  Under  a  contract  to  pur- 
chase corn,  the  purchaser's  title  will  not  become  complete  until  an  actual 
delivery,  as  against  an  execution  in  the  hands  of  an  officer  levying  on  the 
same.  Even  if  the  title  passes  by  a  sale,  there  must  be  an  actual  delivery 
and  possession  taken  to  bind  third  parties  without  actual  notice. 

Appeal  from  the  Circuit  Court  of  Ford  county. 

This  was  an  action  of  trover,  by  Jonathan  T.  Bardin,  against 
John  Richardson,  for  the  conversion  of  a  lot  of  corn  levied 
upon  by  the  plaintiff,  as  constable,  under  an  execution  in  favor 
of  one  Fredrick,  and  against  Thomas  D.  Conn.  A  trial 
was  had,  resulting  in  a  judgment  in  favor  of  the  plaintiff  for 
$122.79,  and  costs  of  suit. 

Messrs.  Wood  &  Loomis,  and  Messrs.  Pollock  &  Sample, 
for  the  appellant. 

Mr.  John  R.  Kinneae,  for  the  appellee. 

Mr.  Chief  Justice  Scholfield  delivered  the  opinion  of 
the  Court: 

This  was  an  action  of  trover,  for  certain  corn  levied  upon 
by  the  plaintiff,  as  constable,  by  virtue  of  an  execution  issued 
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by  a  justice  of  the  peace  on  a  judgment  in  favor  of  one  Fred- 
rick, and  against  one  Conn. 

There  was  evidence  that  Fredrick  was  present  when  the 
levy  was  made ;  that  he,  to  some  extent,  directed  the  constable 
in  what  he  did,  and,  among  other  things,  directed  the  con- 
stable not  to  sell  certain  other  corn  that  had  been  levied  upon 
by  the  same  execution  and  at  the  same  time.  This  latter,  direc- 
tion, however,  was  given  after  the  corn  in  controversy  had 
been  taken  and  converted  by  the  defendant.  The  question  is 
raised  upon  this,  whether  the  constable  has  such  an  interest  in 
the  property  in  controversy  as  will  enable  him  to  maintain 
trover  for  its  conversion.  It  seems  to  be  thought  by  counsel 
for  appellant  that  this  conduct  of  the  plaintiff  in  execution 
released  the  constable  from  all  liability  over  to  him,  and  that, 
unless  the  constable  is  liable  over,  he  can  not  maintain  the 
action.  Without  conceding  the  premises,  we  can  not  give  our 
assent  to  the  conclusion.  The  principle  applicable  in  such 
cases  has  been  ruled  against  appellant,  and,  we  think,  cor- 
rectly. 

In  Huntley  v.  Bacon,  15  Conn.  267,  an  action  of  trespass 
de  bonis  asportatis  was  brought  by  an  officer  for  the  taking 
away  of  property  which  he  held  under  attachment.  The  de- 
fendants claimed  that  they  had  proved  that  the  attaching  cred- 
itors, or  some  of  them,  for  whom  the  officer  had  attached  the 
property  in  question,  had  agreed  to  save  him  harmless  for  not 
removing  the  property  attached;  and  they  urged  that  the 
interest  of  the  plaintiff  in  the  cause  of  action  was  thereby 
extinguished.  But  the  court  held  otherwise,  observing :  "The 
claim  is  a  novel  one.  If  sanctioned,  it  goes  to  the  extent  of 
holding  that  an  officer  can  in  no  case  recover  for  a  trespass 
committed  upon,  or  even  for  the  destruction  of,  property 
attached  by  him,  if  the  circumstances  of  the  case  show  that 
he  is  not  liable  to  the  attaching  creditor.  This  doctrine  can 
not  be  supported  by  principle,  or  by  authority.  An  officer 
is  never  liable  if  he  has  followed  the  law,  and  has  been  guilty 
of  no  culpable  negligence ;  'and  it  will  not  do  to  say  that,  in 
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all  cases  where  the  officer  is  justified  by  the  law,  a  stranger — 
a  wrong-doer — may  invade  his  possession,  take  away  or  destroy 
the  property  thus  in  his  legal  custody.  The  gist  of  the  action 
of  trespass  is  the  force  and  injury  to  the  lawful  possession  of 
the  plaintiff;  and  the  wrongful  act  of  a  trespasser  is  not  in 
any  way  modified,  extenuated  or  excused  by  reason  of  any 
agreement  which  such  plaintiff,  if  an  officer,  may  have  made 
with  attaching  creditors." 

There  is  no  reasonable  pretense,  here,  for  saying  that  the 
conduct  of  the  plaintiff  in  execution,  or  of  the  constable,  tended 
even  to  authorize  appellant's  act  in  taking  and  converting  the 
corn  in  controversy,  or  to  release  the  levy  upon  it. 

The  fact  that  other  corn,  also  levied  upon  by  virtue  of  the 
same  execution,  was  not  subsequently  sold,  could  hardly,  upon 
any  fair  principles  of  reasoning,  be  held  to  legalize  that  which 
would  otherwise  be  a  clear  case  of  trover  and  conversion, 
when  it  is  shown  that  the  property  not  sold  was  improperly 
levied  upon,  not  being  the  property  of  the  defendant  in  exe- 
cution. 

Another  question  presented  for  our  determination  is,  does 
the  evidence  show  a  sufficient  levy  on  the  corn  in  controversy  ? 

Minor  v.  Herriford  et  al.  25  111.  344,  and  Havely  v.  Lowry, 
30  id.  446,  presented  instances  of  levies  upon  personal  prop- 
erty easily  taken  control  of  and  removed  by  the  officers  levy- 
ing ;  and  what  was  said  in  those  cases  has  special  reference  to 
that  condition  of  the  property. 

In  Davidson  v.  Waldron  et  al.  31  111.  120,  however,  the  levy 
was  upon  a  quantity  of  lumber  in  bulk, — too  ponderous  to  be 
easily  handled  and  removed, — and  the  rule  there  indicated 
must  be  our  guide  here.  The  court  said :  "  Most  kinds  of  per- 
sonal property  can  be  easily  handled,  and  moved  from  place  to 
place,  whilst  others  are  ponderous,  and  their  removal  attended 
with  expense  and  trouble.  This  may  be  predicated  of  the  lum- 
ber in  controversy,  and  which  might  justify  an  officer  making 
a  levy  upon  it  to  suffer  it  to  remain  where  he  found  it ;  but 
he  should  exercise  some  act  over  it  as  would  make  him,  with- 
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out  the  protection  of  the  writ,  a  trespasser.  Some  public, 
open,  unequivocal  act  should  be  done  that  would  lead  all  per- 
sons to  know  the  law  claimed  control  over  it,  and  that  the 
property  was  no  longer  in  the  custody  of  the  former  owner, 
but  in  that  of  the  law." 

The  levy  here  was  upon  a  large  quantity  of  corn  in  crib. 
There  is  no  question  but  that  the  constable  made  the  levy  in 
actual  view  of  the  property,  and  that  he  made  a  proper  in- 
dorsement upon  the  execution. 

The  evidence  shows,  when  the  levy  was  made,  the  defendant 
in  execution  was  at  the  crib,  getting  a  load  of  corn.  The 
execution  was  served  upon  him,  and  demand  made  that  he 
turn  out  property,  which  he  refused  to  do.  He  was  notified 
that  the  levy  was  made,  and  he  must  not  further  interfere 
with  the  corn.  When  the  constable  indorsed  the  levy,  he 
proceeded  to  nail  boards  on  the  crib,  so  as  to  secure  the  corn ; 
and  he  then  gave  public  notice,  in  the  hearing  of  several  per- 
sons standing  near  the  crib,  that  he  had  levied  upon  the  corn, 
and  that  it  must  not  be  disturbed.  After  this,  he  personally 
notified  appellant  that  he  had  made  the  levy ;  and  when  appel- 
lant subsequently  took  and  converted  the  corn,  it  was  with 
actual  knowledge  that  the  corn  was  then  claimed  to  be  levied 
on,  and  liable  for  the  payment  of  the  amount  of  the  execu- 
tion. 

The  constable,  very  clearly,  did  that  which,  but  for  the  pro- 
tection of  his  writ,  would  have  made  him  a  trespasser.  Not 
only  was  the  nailing  of  the  boards  on  the  crib  an  act  which, 
if  unauthorized,  amounted  to  a  trespass,  but  it  would  also 
seem  that  the  actual  dominion  which  he  exercised  over  the 
property,  in  prohibiting  its  use  by  the  defendant  in  execution 
and  others,  might  be  regarded  as  constituting,  if  unauthorized, 
a  trespass.  Wentingham  v.  Lafoy,  7  Cowen,  735  ;  Phillips  v. 
Hall,  8  Wend.  610;   Connah  v.  Hale,  23  id.  466. 

It  would,  undoubtedly,  have  been  better  had  the  constable, 
after  making  the  levy  and  nailing  up  the  crib,  placed  a  notice 
on  the  crib  that  the  corn  was  levied  upon ;  yet  this  would 
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have  afforded  appellant  no  more  knowledge  than  he  had  that 
the  levy  was  made.  It  does  not  seem  there  could  have  been 
any  doubt,  from  the  facts  proved,  but  that  notice  of  the  levy 
had  sufficient  publicity  given  to  it.  At  all  events,  we  are  of 
opinion  appellant,  having  actual  notice  of  the  levy  when  he 
converted  the  property,  is  in  no  condition  to  complain  that 
sufficient  publicity  was  not  given  to  it. 

It  is  contended  that  appellant  was  a  purchaser  of  the  corn, 
in  good  faith,  long  prior  to  the  levy.  We  have  given  careful 
consideration  to  the  evidence  on  this  point,  and  think  that 
appellant's  claim  is  not  made  out,  on  two  grounds :  First — 
Although  appellant's  evidence  is  to  the  contrary,  we  think 
the  court  was  authorized  to  conclude  that  the  preponderance 
of  the  evidence  is,  that  there  was  only  a  contract  of  sale  of 
corn  between  Conn  and  appellant,  and  that  appellant's  title 
could  not,  therefore,  become  complete  until  an  actual  delivery 
of  the  corn,  which  had  not  occurred  when  the  levy  was  made. 
O'Keefe  v.  Kellogg,  15  111.  347;  Updike  v.  Henry,  14  id.  378; 
Schneider  v.  Westerman,  25  id.  514;  Frost  v.  Woodruff,  54  id. 
155;  Burnett  v.  Robertson,  5  Gilm.  282.  Second — Even  if,  as 
between  Conn  and  appellant,  title  to  the  property  passed, 
there  was  not  such  a  delivery  to,  and  possession  taken  by, 
appellant  as  would  bind  third  parties  without  actual  notice. 
See  authorities  last  cited,  supra,  and  Lewis  et  ah  v.  Swift,  54 
111.  436,  and  Lefever  v.  Mires  et  ah  81  id.  456. 

The  reading  of  appellant's  evidence  creates  an  unfavorable 
impression  of  his  candor  and  fairness,  and  we  think  the  court 
below  can  not  be  charged  with  prejudice  in  coming  to  the 
conclusion  that  he  was  striving  to  aid  Conn  in  defeating  the 
plaintiff  in  execution  in  the  collection  of  his  judgment,  by 
means  of  a  title  manufactured  for  that  purpose. 

It  seems  to  be  supposed  that  appellant  is  entitled  to  protect 
himself  by  showing  that  a  large  quantity  of  the  corn  levied 
upon  was  not  sold.  As  we  have  before  observed,  since  the 
neglect  to  sell  this  corn  was  subsequent  to  his  conversion,  and 
the  failure  to  sell  is  proved  to  have  been  because  of  a  superior 
9—88  III. 
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title  in  a  third  person,  it  is  impossible  to  hold  this  conld  have 
legalized  his  act. 

The  levy,  having  been  made,  by  mistake,  upon  property  not 
subject  to  the  execution,  to  that  extent  was  invalid,  and  the 
release  of  that  property  from  it  could  not  affect  the  right  to 
recover  for  the  property  rightfully  levied  upon,  and  improp- 
erly converted  by  appellant. 

The  taking  and  conversion  of  the  corn,  to  the  amount  for 
which  the  judgment  below  was  given,  is  conceded. 

We  see  no  cause  to  disturb  the  judgment,  and  it  is  there- 
fore affirmed. 

Judgment  affirmed. 


Daniel  Bitzer 

v. 
Michael  Orban. 


1.  Sale — rights  of  parties  on  rescission.  Where  lots  were  sold,  the  purchaser 
paying  a  part  of  the  price,  giving  his  notes  for  the  balance,  and  received  a 
bond  for  a  good  and  sufficient  deed  on  full  payment,  and  went  into  possession, 
removed  a  house  from  one  of  the  lots,  and  a  fence,  and  dug  up  the  soil  for  mak- 
ing brick,  and  the  vendor,  when  the  last  note  matured,  tendered  him  a  warranty 
deed  and  demanded  payment,  which  was  refused,  the  vendor  not  being  able  at 
the  time  to  make  a  good  title,  and  he  afterwards  conveyed  the  lots  to  another, 
it  was  held,  that  as  the  vendor  was  not  in  a  position  to  declare  a  forfeiture, 
the  vendee  had  a  right  to  recover  back  what  he  had  paid,  with  interest, 
against  which  the  vendor  could  set  off  the  value  of  the  building  and  fence,  the 
value  of  the  use  and  occupation  of  the  premises,  and  for  digging  up  the  soil, 
and  for  any  other  damage  he  might  have  sustained. 

2.  Where  the  vendor  of  land  not  conveyed  rescinds  the  contract  by  convey- 
ing to  another,  for  non-payment,  he  having  first  tendered  a  conveyance,  when 
he  can  not  make  the  title  agreed  to  be  made  he  will  be  liable  to  refund  any 
payments  made  to  him,  with  interest;  but  if  the  vendee  has  had  the  use  of  the 
premises,  and  damaged  the  same,  the  value  of  the  use  of  the  property,  and  the 
damage  done,  may  be  set  off  against  the  vendee's  claim. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county;  the 
Hon.  William  H.  Snyder,  Judge,  presiding. 
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Messrs.  Ncetling  &  H albert,  for  the  appellant. 

Mr.  James  M.  Dill,  and  Mr.  W.  C.  Kueffner,  for  the 
appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  is  an  appeal,  from  the  circuit  court  of  St.  Clair  county, 
from  a  judgment  rendered  in  an  action  of  assumpsit,  wherein 
Michael  Orban  was  plaintiff  and  Daniel  Bitzer  defendant. 

The  controversy  arose  out  of  a  land  transaction,  in  which 
appellant  had  sold  to  appellee  two  lots  in  the  town  of  Lebanon, 
for  the  stipulated  sum  of  six  hundred  and  twenty-five  dollars, 
a  portion  of  which,  two  hundred  and  twenty-five  dollars,  was 
paid  in  cash,  and  notes  given  for  the  balance,  and  a  bond  for 
a  good  and  sufficient  deed  delivered  to  appellee.  Appellee 
went  into  possession,  and  removed  a  building  from  one  of  the 
lots,  and  a  fence,  and  dug  up  a  part  of  the  lot  preparatory  to 
making  brick.  At  the  maturity  of  the  notes,  appellant  de- 
manded payment,  and  tendered  a  warranty  deed,  which  appel- 
lee declined  to  accept,  saying,  he  had  no  money.  Soon  after, 
appellant  sold  the  property  to  another  party.  The  suit  is 
brought  to  recover  the  purchase  money  paid,  and  interest,  and 
the  result  Avas  a  verdict  for  plaintiff  for  fifty  dollars,  and  judg- 
ment thereon,  to  reverse  which  the  defendant  appeals. 

Several  points  are  made  in  the  cause,  which  we  have  con- 
sidered. 

We  are  inclined  to  the  opinion,  when  appellant  tendered  a 
deed  to  appellee,  which  he  declined  to  accept,  and  a  forfeiture 
afterwards  declared  by  appellant,  by  a  sale  and  conveyance  to 
Segur,  that  appellant  had  not,  at  that  time,  a  title  to  the 
premises  sufficient  to  authorize  him  to  forfeit  the  contract  for 
the  non-payment  of  the  balance  of  the  purchase  money.  He 
had  a  mere  equity,  depending  upon  Nichols,  who  held  the 
certificate  of  sale. 

This  being  so,  appellee  had  a  right  to  recover  back  such 
portion  of  the  purchase  money  as  he  had  received,  with  inter- 
est, against  which   appellant  could  set  off  the  value  of  the 
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building  removed  by  appellee,  the  value  of  the  use  and  occu- 
pation of  the  premises  for  thirteen  months,  the  removal  of  the 
fence,  digging  up  the  soil,  and  any  other  damage  the  premises 
may  have  sustained. 

In  looking  at  the  testimony  on  this  branch  of  the  case,  we 
are  of  opinion  it  establishes  a  greater  amount  in  favor  of  ap- 
pellant than  the  purchase  money  and  interest  would  come  to. 
Appellee  is  not  entitled  to  anything,  under  the  evidence.  There 
is  a  strong  preponderance  of  evidence  to  the  effect,  that  the 
building  removed,  the  use  and  occupation,  the  removal  of  the 
fence  and  breaking  up  the  soil,  exceeded  in  value  by  near  one 
hundred  dollars  the  entire  claim  of  appellee  for  money  paid 
and  the  interest  thereon.  The  evidence  required  the  jury  to 
find  for  the  defendant. 

The  motion  for  a  new  trial  should  have  been  allowed.  It 
was  error  to  refuse  it,  and  for  the  error  the  judgment  is  re- 
versed, and  the  cause  remanded  that  another  trial  may  be  had. 

Judgment  reversed. 


John  W.  Mareau  et  al. 

v. 

Thomas  W.  Vanatta  et  al. 

1.  Animals — owner's  liability  for  injury  by  them.  The  owner  of  domestic  or 
other  animals  not  naturally  inclined  to  commit  mischief,  such  as  dogs,  horses 
and  oxen,  is  not  liable  for  any  injury  committed  by  them  to  the  person  or  per- 
sonal property  of  another,  unless  it  be  shown  such  owner  previously  had  no- 
tice of  the  animal's  mischievous  propensity,  or  that  the  injury  is  attributable 
to  some  other  neglect  on  his  part,  it  being,  in  general,  necessary,  in  an  action 
for  an  injury  committed  by  such  animals,  to  allege  and  prove  a  scienter. 

2.  Same — recovery  for  injury  growing  out  of  plaintiff' 's  negligence  or  fault.  A 
party  can  not  recover  of  the  owner  for  an  injury  from  such  an  animal  if  his 
own  negligence  contributed  materially  to  it,  or  where  the  injury  is  wantonly 
provoked  by  his  own  wrongful  act. 

3.  Where  the  plaintiff's  sorrel  stallion,  while  being  exhibited  on  the  street, 
some  fifty  or  sixty  feet  from  the  defendant's  black  stallion,  commenced  backing 
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towards  the  black  horse  and  kicking,  and  when  he  had  come  near,  the  latter 
horse  turned  and  kicked  him,  breaking  a  leg,  from  which  he  died,  and  it  ap- 
peared the  defendant's  horse  was  kind  and  manageable,  or  that  the  defendant 
had  no  knowledge  of  any  vicious  propensity,  and  that  his  horse  was  in  the 
hands  of  a  prudent  keeper,  while  the  sorrel  horse  was  vicious,  and  was  not 
properly  managed  by  the  person  in  charge  of  him,  it  was  held,  that  the  defend- 
ant was  not  liable  for  the  injury. 

Appeal  from  the  Circuit  Court  of  McLean  county. 

\ 
Messrs.  Williams,  Burr  &  Capen,  for  the  appellants. 

Mr.  H.  G.  Reeves,  and  Messrs.  Tipton  &  Pollock,  for 
the  appellees. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

The  law  that  governs  a  case  of  this  character  is  plain  and  well 
understood.  It  may  be  stated  in  a  few  words.  The  owner 
of  domestic  or  other  animals  not  naturally  inclined  to  commit 
mischief,  as  dogs,  horses  and  oxen,  is  not  liable  for  any  injury 
committed  by  them  to  the  person  or  personal  property  of  an- 
other, unless  it  can  be  shown  that  he  previously  had  notice  of  the 
animaPs  mischievous  propensity,  or  that  the  injury  was  attribu- 
table to  some  other  neglect  on  his  part,  it  being,  in  general, 
necessary,  in  an  action  for  an  injury  committed  by  such  animals, 
to  allege  and  prove  the  scienter.  Chitty's  Plead.,  vol.  1,  p.  81. 
See,  also,  Vroom  v.  Lawyer,  13  Johns.  339.  The  rule  of  law, 
as  announced  by  Chitty,  was  approved  by  this  court  in  Stumps 
v.  Kelley,  22  111.  140.  We  understand,  too,  that  the  party 
damaged  can  not  recover,  if  his  negligence  contributed  mate- 
rially to  the  injury,  as  was  said  in  Keightlinger  v.  Eg  an,  65  111. 
235,  which  was  an  action  to  recover  damages  resulting  from 
the  bite  of  a  dog.  If  the  plaintiff  wantonly  irritated  and 
aggravated  the  dog,  and  the  dog  bit  him  in  repelling  the  aggres- 
sion, and  not  from  a  mischievous  propensity,  which  we  under- 
stand to  be  the  purport  of  the  instruction,  then  the  plaintiif 
should  not  be  allowed  to .  recover  for  damages  caused  by  his 
own  wrong. 
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The  question  presented  by  this  record  is,  whether,  under  the 
evidence,  tested  by  the  rules  announced,  the  plaintiffs  were  en- 
titled to  recover.  The  plaintiffs  owned  a  sorrel  stallion  and  the 
defendants  a  black  one,  which  they  were  exhibiting  on  the 
streets  of  LeRoy,  in  McLean  county.  When  the  horses  came 
within  fifty  or  sixty  feet  of  each  other,  the  sorrel  horse  stopped, 
and  commenced  backing  towards  the  black  one,  and,  at  the 
same  time,  commenced  kicking.  The  black  horse  remained 
where  he  was  standing,  and  when  the  sorrel  reached  him,  he 
turned  around  and  kicked  the  sorrel,  and  broke  his  leg,  from 
which  injury  he  died.  It  does  not  appear  that  the  black 
horse  was  a  vicious  or  dangerous  animal  on  the  streets;  on 
the  contrary,  it  was  proven  that  he  was  kind,  and  had  been 
driven  on  the  streets  with  a  single  line.  On  one  occasion,  it 
was  claimed,  he  had  backed  into  a  team  and  kicked,  but  the 
defendants  deny,  in  express  terms,  any  knowledge  of  this  fact, 
if  it  be  a  fact.  Nor  does  it  appear  that  the  defendants  were 
guilty  of  any  negligence  or  want  of  care  in  exhibiting  their 
horse.  He  was  in  charge  of  a  keeper,  who,  at  the  time,  was 
riding  him. 

On  the  other  hand,  it  is  apparent,  from  the  evidence,  that 
the  sorrel  horse  was  a  vicious  animal,  and  difficult  to  manage. 
It  was  proven  he  had  chased  one  of  the  plaintiffs  out  of  the 
stable,  and  his  keeper,  on  cross-examination,  testified,  during 
the  five  months  he  had  kept  the  horse  he  had  bitten  him 
twice,  and  was  very  hard  to  ride.  Again,  when  the  accident 
occurred,  the  keeper  of  the  sorrel  horse  did  not  observe  that 
degree  of  caution  and  care  which  a  prudent  person  should 
exercise  to  avoid  the  accident,  but,  on  the  other  hand,  his  mis- 
management of  the  horse  tended  to  bring  the  two  together. 
When  the  sorrel  horse  stopped  and  commenced  to  back,  instead 
of  using  the  whip  and  spur  to  compel  him  to  advance,  to  use 
the  language  of  the  witness,  all  he  did  was  to  "jerk  him/' 
This,  of  course,  hastened  the  speed  of  the  horse  backward, 
in  the  direction  of  the  black  horse,  on  the  other  side  of  the 
street. 
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But  it  is  unnecessary  to  refer  further  to  the  testimony.  We 
are  satisfied,  after  a  careful  reading  of  all  the  evidence  con- 
tained in  the  record,  that  the  defendants'  horse  was  not  vicious 
or  dangerous;  that  in  the  exhibition  of  their  horse  on  the 
street,  as  they  had  the  right  to  do,  they  were  free  from  negli- 
gence that  contributed  to  the  injury,  and  we  perceive  no  prin- 
ciple upon  which  they  can  be  held  liable.  The  loss  the 
plaintiffs  have  sustained  must  be  attributed  to  the  mismanage- 
ment of  a  horse  vicious  and  difficult  to  control,  when  brought 
near  other  horses  of  like  character. 

The  judgment  is  so  clearly  in  conflict  with  the  evidence, 
that  the  circuit  court  erred  in  overruling  a  motion  for  a  new 
trial,  and  upon  this  ground  it  will  be  reversed. 

Judgment  reversed. 


James  W.  Eamsey 

v. 
Elisha  Baenabee. 

Exemption  —  whether  part  of  machine  is  exempt.  Where  a  mower,  to  which 
was  attached  what  was  called  a  "reaper  attachment,"  was  levied  on,  and 
the  whole  exceeded  in  value  the  exemption  the  debtor  could  claim,  but  the 
mower  alone  did  not,  and  the  proof  showed  the  machine  could  readily  be  sepa- 
rated, and  that  the  mower  was  a  complete  machine  without  the  attachment, 
and  one  could  be  bought  without  the  other,  it  was  held,  that  the  mower  alone 
might  be  selected  as  exempt. 

Appeal  from  the  Circuit  Court  of  Ford  county;  the  Hon. 
O.  T.  Reeves,  Judge,  presiding. 

This  was  an  action  of  trespass,  by  Elisha  Barnabee  against 
James  AV.  Ramsey,  to  recover  the  penalty  for  the  sale  of  ex- 
empt property  under  execution  by  the  defendant,  as  constable. 
The  defendant  pleaded  the  general  issue  and  a  plea  justifying 
the  taking  and  sale  of  the'  property  (a  mower),  as  constable, 
under  an  execution  against  the  plaintiff.     The  plaintiff  replied, 
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to  the  last  plea,  that  the  property  was  exempt  from  levy  on 
execution.  A  trial  was  had,  resulting  in  a  verdict  and  judg- 
ment against  the  defendant,  for  $300. 

Messrs.  Beach  &  Kinneae,  for  the  appellant. 

Messrs.  Sample  &  Toeeence,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  action  was  in  trespass,  to  recover  a  penalty  for  levying 
upon  and  selling  property  exempted  from  levy  and  sale  under 
the  provisions  of  the  statute.  Among  the  property  seized  was 
a  mower,  and  one  point  made  against  the  verdict  is,  that  the 
mower  had  what  is  called  a  "  reaper  attachment,"  and  both 
combined  exceeded  in  value  the  amount  the  debtor  could  claim 
under  the  statute  as  being  exempt  from  sale.  Only  the  mower 
is  claimed  as  exempt,  and  that  alone  does  not  exceed  in  value 
the  amount  of  property  which  the  statute  declares  shall  be 
exempt  from  levy  and  sale.  It  is  proven  the  machines  can 
readily  be  separated,  that  the  mower  is  a  complete  machine 
without  the  reaper  attachment,  and  that  one  may  be  bought 
without  the  other. 

Whether  the  property  claimed  was  suitable  to  the  debtors 
condition  in  life,  was  a  question  for  the  jury,  and  they  having 
found  that  it  was,  no  reason  is  perceived  for  disturbing  the 
verdict. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 


The  Meechants'  Dispatch  and  Teanspoetation  Co. 

v. 
M.  L.  Mooee. 

1.  Carrier — whether  bound  to  carry  to  destination.  Although  goods  shipped 
at  New  York  city  are  marked  to  the  consignee  at  Bloomington,  the  presumption 
of  a  contract  to  carry  them  to  the  latter  point  from  the  acceptance  of  the  same 
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so  marked,  may  be  contradicted  and  overcome  by  proof  of  an  express  contract 
to  carry  to  Chicago  only. 

2.  When  a  bill  of  lading,  given  on  the  acceptance  of  goods  by  a  carrier, 
shows  they  are  to  be  forwarded  to  a  particular  place  only,  which  is  short  of  their 
place  of  destination,  and  the  consignor  has  been  a  frequent  shipper  by  the  same 
line,  and  was  in  the  habit  of  receiving  like  bills  of  lading,  it  will  be  presumed 
he  was  familiar  with  its  contents,  and  knew  the  carrier  was  not  under  obliga- 
tion to  carry  the  goods  to  the  place  to  which  they  were  marked,  and  if  promptly 
carried  to  the  place  specified  in  the  contract,  and  there  safely  stored,  and  they 
are  burned  without  fault  on  the  part  of  the  carrier,  no  recovery  can  be  had  of 
him  for  the  loss. 

Appeal  from  the  Circuit  Court  of  McLean  county. 

Mr.  William  E.  Hughes,  for  the  appellant. 

Mr.  Chief  Justice  Scholfield  delivered  the  opinion  of 
the  Court : 

It  is  alleged  in  the  declaration,  that  the  plaintiff  delivered 
to  the  defendant  one  case  of  goods  or  saddlery,  of  the  value 
of  $400,  to  be  carried  by  the  defendant  from  New  York  to 
Bloomington,  and  in  consideration  thereof,  and  the  reward  to 
be  paid  by  the  plaintiff,  the  defendant  faithfully  promised  to 
take  care  of  said  goods  and  carry  the  same  to  Bloomington, 
and  there  deliver  the  same  to  the  plaintiff.  The  breach  is  in 
the  usual  form. 

The  bill  of  lading,  in  evidence,  acknowledges  the  receipt  of 
the  goods  from  the  consignors  in  good  order,  in  New  York, 
addressed  to  the  plaintiff  at  Bloomington,  but  contains  this 
clause :  "  To  be  forwarded  in  like  good  order,  (damages  of 
navigation,  collisions  and  fire,  and  loss  occasioned  by  mob, 
riot,  insurrection  or  rebellion,  and  all  dangers  incident  to  rail- 
road transportation,  excepted,)  to  Chicago  depot  only,  he  or 
they  paying  freight  and  charges  for  the  same  as  below. " 

H.  W.  Coon  testifies,  that  he  was  the  agent  of  the  defendant 
at  New  York,  at  the  time  the  goods  in  controversy  were  ship- 
ped ;  that  the  only  contract  for  the  transportation  of  the  goods 
was  that  contained  in  the  bill  of  lading ;  that  he  gave  the  con- 
signors the  bill  of  lading  upon  the  receipt  of  the  goods ;  that 
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the  consignors  were  frequent  shippers  of  goods  by  defendant's 
line,  and  generally  took  similar  bills  of  lading ;  that  he  had 
no  conversation  whatever  with  any  one  shipping  the  goods, 
and  did  not  then,  or  at  any  other  time,  agree  that  the  goods 
should  be  transported  to  any  other  place  than  Chicago,  and 
that  he  had  no  authority  to  make  such  an  agreement.  This 
evidence  does  not  appear  to  be  contradicted.  Accepting  this 
as  true,  as  we  must,  the  presumption  that  would  otherwise 
have  existed  of  a  contract  to  carry  to  Bloomington,  from  the 
acceptance  of  the  goods  for  transportation  marked  to  that 
point,  is  overcome  by  the  evidence  of  an  express  contract  to 
carry  to  the  Chicago  depot  only.  We  must  presume,  from  the 
fact  that  the  consignors  were  frequent  shippers  by  this  line, 
and  in  the  habit  of  receiving  like  bills  of  lading,  that  they 
were  familiar  with  its  contents,  and  hence,  when  they  accepted 
it,  knew  that  it  obligated  the  defendant  only  to  ship  to  the 
Chicago  depot. 

It  is  shown  the  goods  were  promptly  shipped  to  the  Chicago 
depot,  and  there,  late  in  the  evening,  taken  from  the  car  in 
which  they  were  shipped,  and  placed  in  the  defendant's  ware- 
house,, a  safe  and  secure  place  of  storage,  and  on  the  following 
morning  they  were  destroyed  by  the  memorable  fire  in  that 
city  of  October  the  9th,  1871. 

There  can,  therefore,  be  no  recovery  against  the  defendant, 
as  carrier.  Merchants'  Dispatch  Trans.  Co.  v.  Hallock,  64  111. 
284;  Illinois  Central  B.  B.  Co.  v.  Friend,  id.  303;  Cahn  et  al. 
v.  Michigan  Central  B.  B.  Co.  71  id.  96. 

In  the  view  we  have  taken  of  the  evidence,  the  judgment 
must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Nancy  Rhoades  et  al. 

v. 
Catharine  Rhoades. 

1.  Devise — charge  in,  may  be  enforced.  Where  a  father  devised  all  his  prop- 
erty, real  and  personal,  to  his  son,  charged  with  the  support  of  his  mother 
during  life,  and  the  son  died,  having  made  no  provision  for  the  support  of  his 
mother,  leaving  a  widow,  a  posthumous  child  being  born,  on  bill  by  the  widow 
of  the  testator,  the  court  fixed  $94  a  year  as  a  reasonable  annuity  for  her  sup- 
port, to  be  charged  upon  the  real  estate,  and  decreed  that  the  widow  and  heir 
of  the  son  pay  the  same,  and,  in  default  thereof,  provided  for  a  sale  of  the  land: 
Held,  no  error. 

2.  Parties  in  chancery — bill  to  enforce  charge  on  land.  On  bill,  against 
the  widow  and  heir  of  a  sole  devisee,  to  enforce  a  charge  upon  the  property 
devised  to  him,  it  was  held,  that  the  other  heirs  at  law  of  the  testator,  or  their 
husbands,  and  the  executor  of  the  will,  were  not  necessary  parties. 

3.  Error  —  default  as  to  parties  not  served.  The  entry  of  a  default  against 
unnecessary  parties  to  a  bill  in  chancery,  who  are  not  served,  and  of  whom 
the  final  decree  requires  nothing,  is  no  ground  of  error  as  to  a  proper  party 
defendant  who  has  been  served.  The  correct  practice  is,  to  dismiss  as  to  such 
parties  not  served. 

4.  Chancery — sufficiency  of  evidence.  Where  the  record  of  a  chancery  suit 
shows  that  oral  evidence  was  heard  on  the  hearing,  and  the  finding  of  the 
facts  by  the  court  is  sufficient  to  support  the  decree,  it  will  not  be  reversed. 

Writ  of  Error  to  the  Circuit  Court  of  Piatt  county ;  the 
Hon.  C.  B.  Smith,  Judge,  presiding. 

Messrs.  Reed  &  Barringer,  for  the  plaintiffs  in  error. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

This  is  a  suit  in  chancery,  brought  by  Catharine  Rhoades, 
the  widow  of  Abraham  Rhoades,  deceased,  against  Nancy 
Rhoades  .and  Ernest  A.  Rhoades,  the  widow  and  only  heir  at 
law  of  Alexander  Rhoades,  deceased,  and  against  others. 

In  1857,  Abraham  Rhoades  died,  leaving  a  will,  which  was 
afterwards  probated,  by  which  he  gave  all  his  property,  real 
and  personal,  to  his  son,  Alexander  Rhoades,  charged  with 
the   support,  during  her  life,  of  the   complainant,  Catharine 
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Rhoades,  who  was  his  wife  at  the  time  of  making  the  will 
and  until  his  death. 

In  1873,  Alexander  Rhoades,  having  made  no  provision  for 
the  support  of  complainant,  died,  leaving  his  widow,  Nancy 
Rhoades,  in  possession  of  the  only  real  estate  of  which  Abra- 
ham died  seized,  and  leaving  no  children.  After  his  death, 
a  posthumous  child  was  born,  and  is  Ernest  A.  Rhoades. 

The  bill  makes  parties  defendant  all  the  heirs  at  law  of 
Abraham  Rhoades,  and  their  husbands  and  wives,  respectively, 
and,  also,  the  surviving  executor  of  the  estate  of  Abraham 
Rhoades.  The  heirs  were  all  served  with  process,  but  the 
husband *of  one  of  the  heirs  and  the  executor  were  not  served 
with  process,  so  far  as  appears  from  the  returns  on  the  sum- 
mons. The  record  recites  that  they  were  all  served  with  pro- 
cess, and,  for  want  of  appearance,  the  bill  was  taken  for 
confessed  against  all  the  defendants,  except  Nancy  Rhoades 
and  her  infant  son,  Ernest  A.  Rhoades.  She  answered  the 
bill,  and  an  answer  for  him  was  filed  by  a  guardian  ad  litem, 
to  which  answers  a  general  replication  was  filed,  and  the  case 
was  heard  on  these  pleadings  and  oral  proofs,  and  a  decree 
entered  fixing  $94  a  year  as  a  reasonable  annuity,  to  be  charged 
upon  the  real  estate,  for  the  support  of  the  complainant,  for 
life,  and  requiring  these  two  named  defendants  to  pay  the 
same  from  time  to  time,  and,  in  default  thereof,  providing  for 
a  sale  of  the  real  estate  in  a  manner,  (specified  in  the  decree,) 
to  provide  for  and  raise  that  annuity,  during  the  life  of  com- 
plainant, for  her  support.  Nancy  Rhoades  and  Ernest  A. 
Rhoades  bring  the  record  here  on  a  writ  of  error. 

We  find  no  error,  here,  of  which  plaintiffs  in  error  can 
complain.  None  of  the  parties  not  served  were  necessary 
parties  to  the  suit.  They  had  no  interest  in  the  controversy, 
and  plaintiffs  in  error  could  not  be  benefited,  in  any  way,  by 
having  them  made  parties.  It  would,  no  doubt,  have  been  a 
more  correct  practice  to  have  dismissed  the  bill  as  to  those 
parties.  The  entry  against  them  of  a  default,  in  the  way  in 
which  it  was  done,  can  harm  no   one,  in  any  supposed  event, 
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as  the  decree  required  nothing  to  be  done  by  them.  In  sub- 
stance, there  is  no  decree  against  them.  These  plaintiffs  in 
error  can  not  avail  themselves  of  an  irregularity  by  which 
their  interests  are  not  harmed. 

It  is  insisted  that  the  proofs  preserved  in  the  record  are  not 
sufficient  to  support  the  decree.  The  record  shows  the  testi- 
mony was  oral,  and  the  findings  of  the  court  are  sufficient  to 
support  the  decree.  In  such  case,  it  is  presumed  that  the  oral 
proofs  did  support  the  findings. 

Finding  no  material  error,  the  decree  of  the  circuit  court 
must  be  affirmed. 

Decree  affirmed. 


The  People  ex  rel  William  Foos 

v. 

The  Commissionees  of  Highways. 

1.  Laying  out  highway  —  revocation  of  proceedings.  If  commissioners  of 
highways  regard  the  damages  assessed  in  favor  of  an  owner  over  whose 
land  a  public  road  is  laid  out  as  manifestly  too  high,  and  that  the  payment  of 
the  same  will  be  an  unreasonable  burden  upon  the  tax-payers,  they  may  revoke 
all  proceedings  had,  by  a  written  order  to  that  effect;  and  such  order  will 
annul  all  proceedings,  assessments,  releases  and  agreements  in  respect  to  dam- 
ages, and  this  may  be  done  when  the  damages  are  agreed  upon  by  the  land 
owner  and  the  supervisors  on  an  appeal,  and  in  such  case  the  owner  of  the 
land  can  not  enforce  payment  of  the  damages. 

2.  Mandamus — to  compel  payment  of  damage  for  road.  A  petition  for  a  man- 
damus to  compel  commissioners  of  highways  to  pay  damages  agreed  upon 
between  the  petitioner  and  the  supervisors,  on  an  appeal  growing  out  of  the 
laying  out  of  a  road  over  his  land,  which  fails  to  show  that  the  commissioners 
had  taken  possession  of  the  road  or  recognized  it  as  a  legally  established  high- 
way, or  that  the  order  for  the  road  had  not  been  revoked,  is  fatally  defective. 

3.  A  person  applying  for  a  writ  of  mandamus  must  show  a  clear  right  to  the 
relief  sought,  and  that  he  has  no  other  adequate  remedy. 

Weit  of  Eeeoe  to  the  Circuit  Court  of  Champaign  county ; 
the  Hon.  C.  B.  Smith,  Judge,  presiding. 
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Mr.  J.  S.  Lothrop,  for  the  plaintiff  in  error. 

Mr.  Thomas  J.  Smith,  for  the  defendants  in  error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

Plaintiff  in  error  filed  his  petition,  in  the  court  below,  for  a 
writ  of  mandamus  to  compel  defendants  in  error  to  pay  the 
damages  awarded  to  plaintiff  in  error  by  reason  of  locating  a 
public  road  over  his  land,  and  if  there  was  no  money  for  the 
purpose,  to  compel  the  levy  of  a  tax  to  pay  the  same.  Defend- 
ants filed  a  demurrer  to  the  petition,  which  was  sustained  by 
the  court,  and  the  petition  dismissed  at  the  costs  of  petitioner. 
From  that  judgment  he  prosecutes  error  to  this  court,  and 
urges  a  reversal. 

It  is  claimed,  the  allegations  of  the  petition  are  insufficient 
to  justify  the  granting  of  the  relief  prayed.  It  fails  to  state 
that  the  commissioners  had  taken  possession  of  the  road,  or 
had  done  any  act  recognizing  it  as  a  legally  established  high- 
way, nor  does  it  allege  that  the  order  establishing  the  road 
was  unrevoked,  or  that  it  was  in  force  at  the  time  the  petition 
was  filed.  Under  the  87th  section  of  the  Road  and  Bridge 
law,  the  commissioners,  on  the  seventh  day  of  February,  1874, 
made  an  order  establishing  it  a  public  highway;  but,  in  pur- 
suance to  the  statute,  petitioner,  eleven  days  after  the  time  of 
making  the  order  establishing  it,  but  within  ten  days  after  the 
order  was  filed  with  the  town  clerk,  appealed  from  the  verdict 
of  the  jury  finding  that  he  would  sustain  no  damages  by  rea- 
son of  opening  the  road.  On  a  hearing  of  the  appeal,  on  the 
27th  day  of  the  same  month,  by  agreement  with  the  three 
supervisors  hearing  the  appeal,  he  was  allowed  $750  as  the 
damages  he  would  sustain.  It  is  alleged,  that  in  pursuance 
to  this  order,  petitioner  opened  the  road  to  public  use  and 
travel,  and  that,  on  demand,  the  highway  commissioners  re- 
fused to  pay  the  damages  or  to  provide  therefor  by  levying  a 
tax,  under  the  law. 

The  88th  section  of  the  Road  law  provides,  that  the  com- 
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missioners,  if  they  regard  the  damages  assessed  as  manifestly 
too  high,  and  that  the  payment  of  the  same  would  be  an  un- 
reasonable burden  npon  the  tax-payers  of  the  town,  shall 
revoke  all  proceedings  had  upon  the  petition,  by  a  written  order 
to  that  effect,  and  such  order  shall  annul  all  proceedings  and 
assessments,  releases  and  agreements  in  respect  to  damages 
growing  out  of  the  proceedings  on  the  petition.  The  99th 
section  allows  and  prescribes  the  manner  of  prosecuting  appeals 
from  verdicts  of  juries  in  assessing  damages,  and  other  orders. 
And  the  100th  section  prescribes  the  mode  of  proceeding  on 
the  trial  of  appeals,  and  gives  the  same  powers  to  the  three 
supervisors  that  are  conferred  on  the  commissioners,  not  only 
in  regard  to  laying  out,  altering,  widening  or  vacating  any 
road,  but  shall  have  the  same  power  to  cause  a  jury  to  be 
called  to  assess  damages,  whenever  the  state  of  the  proceed- 
ings shall  require  it,  and  the  supervisors  can  not  agree  with 
the  owner  of  the  land  in  regard  to  the  same. 

Here,  it  is  alleged,  the  supervisors  and  plaintiff  in  error 
agreed,  as  the  statute  authorized  them  to  do,  on  the  amount 
of  damages  the  town  should  pay  before  opening  the  road. 

It  is  manifest  that,  under  the  88th  section  of  the  act,  the 
commissioners  had  the  undisputed  power  to  revoke  the  order 
locating  the  road,  and  thus  annul  all  proceedings  had  after 
the  damages  were  agreed  upon  by  the  owner  and  the  three 
supervisors  hearing  the  appeal.  The  petition  fails,  by  proper 
allegations,  to  show  that  such  an  order  was  not  made,  or  even 
that  the  commissioners  required  the  road  to  be  opened,  even 
if  such  an  argumentative  averment  would  be  admissible  under 
the  rules  of  pleading.  The  right  of  plaintiff  in  error  to  pay- 
ment of  the  amount  agreed  upon,  is  wholly  dependent,  if  the 
law  has  been  complied  with  in  all  other  things,  upon  the 
order  establishing  the  road  continuing  in  force.  If  that  has 
been  revoked,  then  he  has  no  more  right  to  receive  the  money 
than  if  no  proceedings  had  been  instituted,  and  from  aught 
that  appears  such  a  revocation  may  have  been  made.  A  per- 
son applying  for  a  writ  of  mandamus  must  show  a  clear  right 
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to  the  relief,  and  that  he  has  no  other  adequate  remedy.  That 
is  not  shown  in  this  case — on  the  contrary,  there  is  no  right 
shown. 

The  petition  was  fatally  defective,  and  the  demurrer  was 
properly  sustained,  and  the  judgment  of  the  court  below  is 
affirmed. 

Judgment  affirmed. 


James  C.  Ryan,  Admr. 

v. 
Charles  Duncan  et  al. 

1.  Administrator  —  bill  by,  to  remove  cloud.  An  administrator,  taking 
neither  an  estate,  title  nor  interest  in  the  lands  of  his  intestate,  can  not  main- 
tain a  bill  to  remove  a  cloud  from  such  lands.  He  takes  a  mere  power  to  sell 
to  pay  debts  of  the  intestate,  and  if  he  sells  for  that  purpose,  he  must  take  the 
land  as  he  finds  it. 

2.  Chancery — answering  does  not  waive  objection  to  party's  right  to  sue.  The 
general  rule  is,  that  if  a  bill  is  bad  on  demurrer,  the  court  will  not  grant  relief 
on  the  hearing,  though  the  defendant  answers.  An  objection,  such  as  that  there 
is  a  complete  remedy  at  law,  comes  too  late  when  made  on  the  hearing,  for  the 
first  time.  In  such  cases  the  objection  must  be  taken  either  by  demurrer  to 
the  bill  or  in  the  answer. 

4 

Appeal  from  the  Circuit  Court  of  Clark  county;  the  Hon. 
Oliver  L.  Davis,  Judge,  presiding. 

This  was  a  bill  in  chancery,  brought  by  James  C.  Ryan,  the 
appellant,  administrator  of  the  estate  of  Nathan  Willard,  de- 
ceased, to  remove  a  cloud  from  the  title,  and  to  recover  pos- 
session of  certain  lands  of  which  it  is  alleged  the  said  Nathan 
Willard  died  seized. 

The  bill  alleged  that  the  said  Willard  was  the  owner  of  the 
premises,  and  derived  his  title  thereto,  by  deed,  from  the  mas- 
ter in  chancery  of  Clark  county,  made  upon  sale  of  the  prem- 
ises under  a  decree  of  foreclosure  of  a  mortgage  of  the  same, 
by  Samuel  L.   Porter  and  Jesse  C.  Porter  to  Willard,  the 
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decree  of  foreclosure  having  been  entered  at  the  February 
term,  1867,  of  the  Clark  circuit  court,  the  master's  sale  made 
to  Willard  December  4,  1869,  and  the  master's  deed  to  him 
executed  July  5,  1871;  that  the  Porters,  against  whom  the 
decree  of  foreclosure  was  rendered,  derived  their  title  from 
Robert  Carlin  and  wife,  by  their  deed  of  the  date  of  August  4, 
1864,  which  was  duly  recorded;  that  after  the  decree  of  fore- 
closure, Robert  Carlin  and  wife,  on  the  22d  day  of  June, 
1868,  made  and  delivered  their  deed  to  Charles  Duncan  and 
George  Duncan,  two  of  the  defendants,  for  the  premises,  which 
was  recorded,  and  is  a  cloud  upon  the  title  under  the  fore- 
closure sale;  that  Doctor  Hill,  the  other  defendant,  claims 
some  interest  in  a  portion  of  the  premises  as  derived  from  the 
Duncans;  that  Nathan  Willard  departed  this  life  Dec.  1, 1871. 

The  answer  denied  that  the  complainant,  as  administrator, 
had  any  interest  in  or  power  over  the  real  estate  in  question, 
and  set  up,  further,  among  other  matters,  that  the  mortgage 
from  the  Porters  to  Willard,  and  the  decree  of  foreclosure, 
were  fraudulent  and  void,  as  having  been  made  and  obtained 
for  the  purpose  of  defrauding  existing  creditors  of  the  Porters, 
among  whom  were  one  Robbins  and  Simon  and  Robert  Carlin, 
to  the  latter  of  whom  the  Porters  were  indebted  in  the  sum 
of  $600 — purchase  money  of  the  premises ;  that  Simon  and 
Robbins,  on  their  claims,  sued  out  attachments  against  the 
Porters  in  January,  1866,  wherein  they  obtained  judgments, 
upon  which  the  lands  were  sold  under  execution  to  one  Du- 
laney,  in  January,  1867;  that  in  June,  1865,  Robert  Carlin 
obtained  a  judgment  on  his  claim  against  the  Porters  for 
$661.26,  and  as  judgment  creditor  he  redeemed  from  the  sales 
to  Dulaney,  and  on  June  20,  1868,  the  lands  were  struck  oif 
and  sold  to  Carlin,  on  his  execution  upon  his  judgment  against 
the  Porters. 

Replication  was  filed,  and  proofs  were  fully  taken  in  favor 
of  and  against  the  several  matters  of  defense  set  up  in  the 
answer,  and  upon  final  hearing  the  court  below  dismissed  the 
bill,  and  the  complainant  appealed. 
10—88  III. 
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Messrs.  Whitehead  &  Jones,  for  the  appellant. 

Messrs.  Wilkin  &  Wilkin,  and  Messrs.  Dulaney  & 
Golden,  for  the  appellees. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Conrt : 

If  for  no  other  reason,  we  think  the  decree  of  dismissal  of 
the  bill  must  be  sustained  upon  the  ground  of  the  inability  of 
an  administrator  to  maintain  a  bill  of  this  character. 

The  administrator  is  the  sole  representative  of  the  personal 
estate,  but  not  of  the  real  property.  The  latter  descends  to 
and  vests  in  the  heirs,  over  which  the  administrator  has 
no  control  or  concern,  except  a  mere  power  to  apply  for  an 
order  to  sell  the  same,  when  necessary  for  the  payment  of 
debts.  This  court  has  repeatedly  decided,  that  an  adminis- 
trator takes  neither  an  estate,  title  nor  interest  in  the  realty, 
and  that  he  can  not  support  any  possessory  or  real  action,  in 
law  or  equity,  for  the  recovery  or  maintenance  of  possession 
or  title,  or  to  clear  up  title  from  clouds  from  adverse  claims ; 
that,  if  necessary  to  sell  for  the  payment  of  debts,  he  must 
take  the  estate  as  he  finds  it,  and  if  incumbered,  or  there  be 
clouds  upon  the  title,  sell  it  subject  thereto.  Stone  v.  Wood, 
16  111.  177;  Smith  v.  MeConnell,  17  id.  135;  Walbridge  v. 
Day,  31  id.  379;  Phelps  v.  Funkhouser,  39  id.  402;  Cutter  v. 
Thompson,  51  id.  390;  LeMoyne  v.  Quimby  et  al.  70  id.  399; 
Gridley  v.  Watson,  53  id.  186. 

It  is  true,  that  in  the  latter  case,  which  was  a  bill  by  an 
administrator  of  a  like  character  with  this,  the  court  said,  that 
the  bill  was  obnoxious  to  a  general  demurrer  on  the  ground 
above ;  but  as  the  bill  had  been  fully  answered,  and  an  issue 
made  up  thereon,  and  a  cross-bill  filed  and  fully  answered, 
and  an  issue  made  up  and  tried  on  testimony  taken,  the  cause 
was  properly  heard  upon  the  merits,  and  the  decree  there,  in 
favor  of  the  administrator,  was  affirmed.  That  case  is  not  to 
be  understood  as  deciding  that  an  answer  is  a  waiver  of  such 
matter  as  might  have  been  objected  to  by  demurrer. 
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The  general  rule  is,  as  laid  down  in  Mitf.  Ch.  PI.  157,  that 
"if  a  demurrer  would  hold  to  a  bill,  the  court,  though  the 
defendant  answers,  will  not  grant  relief  upon  hearing  the 
cause.  There  have  been,  however,  cases,  in  which  the  court 
has  given  relief  upon  hearing,  though  a  demurrer  to  the  relief 
would  probably  have  been  allowed ;  but  the  cases  are  rare." 
Where  an  objection,  as  to  the  jurisdiction  of  the  court  that 
there  was  a  perfect  remedy  at  law,  has  been  made  for  the  first 
time  at  the  hearing,  it  has  been  held  that  the  objection  came 
too  late — that  it  should  have  been  taken  either  by  demurrer 
to  the  bill,  or  by  insisting  on  it  as  a  ground  of  defense  in  the 
answer.  Haioley  v.  Cramer,  4  Cow.  727;  Grandinv.  Le  Roy, 
2  Paige,  509;  The  Bank  of  Utiea  v.  llerseveau,  3  Barb.  Ch. 
574.  We  understand  that  the  case  of  Gridley  v.  Watson,  supra, 
was  one  where  the  objection  was  first  made  at  the  hearing  or 
in  this  court.  We  infer,  from  the  statement  there  of  what  the 
answer  contained,  that  it  did  not  raise  any  objection  to  the 
right  of  the  administrator  to  bring  the  bill. 

But  in  the  present  case,  the  answer  expressly  insists  on  the 
want  of  any  interest  in  or  power  over  the  real  estate  in  ques- 
tion on  the  part  of  the  administrator,  as  a  ground  of  defense 
to  the  bill. 

The  decree  will  be  affirmed. 

Decree  affirmed. 

Mr.  Chief  Justice  Scholfield  took  no  part  in  the  deci- 
sion of  this  case. 


Lydia  Long 

v. 

William  A.  Saunders  et  at 

1.  Vendor  and  purchaser — remedy  of  the  latter  while  in  possession,  against 
the  former.  In  an  action  of  debt,  upon  a  bond  for  the  conveyance  of  real  estate 
within  sixty  days  from  its  date,  assigning,  as  a  breach,  the  failure  to  convey 
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within  the  time  fixed,  the  defendants  pleaded  that,  after  the  making  of  the 
writing  obligatory,  and  before  the  commencement  of  the  suit,  the  plaintiff, 
under  the  bond,  entered  into  and  took  possession  of  the  premises  therein  de- 
scribed, and  remained  in  the  use  and  occupancy  of  the  same  up  to  and  until 
long  after  the  commencement  of  the  suit,  and  that  the  defendants  executed 
and  duly  acknowledged  a  deed  to  the  plaintiff  to  the  lot  and  premises  described, 
containing  full  covenants  for  a  good  title  in  fee  simple,  and  free  from  all 
incumbrances,  on  a  day  named,  (after  the  expiration  of  the  sixty  days,)  and- 
while  the  plaintiff  was  in  possession  of  the  premises,  and  offered  to  deliver  the 
same  to  the  plaintiff,  and  they,  from  that  time,  have  been,  and  still  are,  ready, 
and  offer,  to  deliver.the  same  to  the  plaintiff:  Held,  that  the  pleas  presented 
a  bar  to  the  action. 

2.  A  purchaser  of  land,  who  has  paid  the  price  and  taken  possession,  can 
not  maintain  an  action  to  recover  back  the  purchase  money,  without  giving  up 
the  possession  of  the  premises.  He  can  not  retain  the  use  of  the  estate  and 
maintain  an  action  to  recover  back  what  he  has  paid.'* 

Writ  of  Error  to  the  Circuit  Court  of  Morgan  county ; 
the  Hon.  Cyrus  Epler,  Judge,  presiding. 

Mr.  Oscar  A.  De  Leuw,  for  the  plaintiff  in  error. 

Messrs.  Morrison,  Whitlock  &  Lippincott,  for  the  de- 
fendants in  error. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  debt,  in  the  Morgan  circuit  court, 
brought  by  Lydia  Long,  plaintiff,  and  against  William  A. 
Saunders,  Stewart  F.  Murray  and  others,  defendants,  heirs  at 
law  of  Samuel  Murray,  deceased,  on  a  penal  bond,  conditioned, 
if  defendants,  heirs  at  law  of  Samuel  Murray,  deceased,  should 
make  to  the  plaintiff  a  good  and  sufficient  deed  of  conveyance, 
in  fee  simple,  free  from  all  incumbrances,  with  full  and  proper 
covenants  of  warranty,  within  sixty  days  from  the  15th  day 
of  March,  1871,  to  lot  and  house  numbered  80,  in  the  town 
of  Murrayville,  Morgan  county,  Illinois,  valued  at  four  hun- 
dred dollars,  it  being  in  full  for  all  services  performed  by  the 
plaintiff,  or  her  children,  for  the  said  Samuel  Murray,  deceased, 
then  the  obligation  was  to  be  void. 

*See  Yazel  v.  Palmer,  81  111.  82. 
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The  breach  alleged  was,  that  the  defendants  did  not,  nor 
would  they,  deliver  a  good  and  sufficient  deed  of  the  premises, 
within  sixty  days  from  the  15th  day  of  March,  or  at  any  time 
afterwards,  but  wholly  neglected  so  to  do. 

The  defendants  put  in  two  pleas  to  the  action,  alleging,  in 
substance,  that,  after  making  the  writing  obligatory,  and  before 
the  commencement  of  the  suit,  the  plaintiff,  under  this  agree- 
ment, entered  into  and  took  possession  of  the  premises  therein 
described,  and  remained  in  the  use  and  occupancy  of  the  same 
up  to  and  until  long  after  the  commencement  of  this  suit,  and 
that  they,  the  defendants,  executed  and  duly  acknowledged  a 
deed  to  the  plaintiff  to  the  lot  and  premises  described,  con- 
taining full  covenants  of  warranty,  and  covenanting  for  a 
good  title  in  fee  simple,  and  free  from  all  incumbrances,  and 
on  the  17th  day  of  May,  1871,  and  while  the  plaintiff  was  in 
the  occupancy  and  possession  of  the  premises,  offered  to  deliver 
the  same  to  the  plaintiff,  and  they,  from  that  time,  have  been 
and  still  are  ready,  and  offer,  to  deliver  the  same  to  plaintiff. 

To  these  pleas  there  was  a  demurrer,  which  was  overruled, 
and  a  judgment  rendered  against  the  plaintiff  for  the  costs,  to 
reverse  which  she  prosecutes  this  writ  of  error,  assigning  for 
error  this  decision  of  the  court  upon  the  demurrer. 

Plaintiff  contends  the  first  plea,  denominated  "seventh," 
is  defective,  because  it  avers  a  tender  of  a  deed  after  the  sixty 
days  stipulated  in  the  bond,  and  the  second,  denominated 
"  eighth,"  is  defective,  because  it  does  not  aver  a  deed  was  ten- 
dered within  the  sixty  days,  but  adroitly  avoids  this,  by  aver- 
ring that,  whyle  the  plaintiff  was  in  possession,  the  defendants 
tendered  a  deed,  which  does  not  meet  the  breach  assigned, 
which  is,  that  a  deed  should  be  made  within  sixty  days  from 
March  15,  1871. 

We  think  a  full  answer  to  the  objections  urged  by  the  plain- 
tiff in  error  is,  that  the  pleadings  show  that,  at  the  time  of  the 
commencement  of  this  suit,  the  plaintiff  was  in  the  actual  and 
undisputed  occupancy  of  the  premises  which  she  had  pur- 
chased, and  for  which  she  had  fully  paid  in  services  rendered 
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to  the  deceased,  Samuel  Murray,  whose  representatives  are 
these  defendants.  While  so  in  possession,  no  authority  has 
been  cited  to  show  she  could  maintain  an  action  for  the  penalty 
of  the  bond.  Plaintiff  should,  before  suit  brought,  have  re- 
stored the  possession.  It  would  not  be  just  that  she  -should 
retain  the  estate  and  recover  back  the  purchase  money. 

We  think  the  pleas  presented  a  good  defense  to  the  action, 
and  the  demurrer  was  properly  overruled. 

The  judgment  is  affirmed,  with  costs. 

Judgment  affirmed. 


Hannah  McPherson 

Stephen  Sanborn  et  al. 

1.  Acknowledgment  of  deed — proof  to  impeach.  Very  clear  and  satisfac- 
tory proof  is  required  to  impeach  a  certificate  of  the  acknowledgment  of  a  deed 
or  mortgage.  The  uncorroborated  testimony  of  the  grantor  or  party  executing 
the  same  is  not  sufficient  to  overcome  the  evidence  afforded  by  the  officer's  cer- 
tificate of  the  fact,  especially  when  the  execution  of  the  deed  is  not  denied,  or 
any  undue  influence,  coercion  or  fraud  is  shown.* 

2.  Deed  op  trust — sale  by  auctioneer.  A  trustee  in  a  deed  of  trust  has  the 
undoubted  right  to  employ  an  auctioneer  to  sell  the  lands  conveyed,  and  if 
he  is  present  at  the  sale,  directing  and  controlling  it,  this  will  be  a  compliance 
with  the  terms  of  the  power  of  sale,  and  will  satisfy  the  demands  of  the  law.f 

*  See,  also,  Crane  v.  Crane  et  al.  81  111.  165 ;  Lowell  et  al.  v.  Wren,  80  id.  238 ; 
Spurgin  v.  Traub  et  ul.  65  id.  170;  Russell  v.  Baptist  Theological  Union,  73  id. 
337;  Kerry.  Russell,  69  id.  666;  Calumet  and  Chicago  Canal  and  Dock  Co.  v. 
Russell,  68  id.  426;  Lickmon,  Exr.  v.  Harding,  65  id.  505. 

|  While  the  trustee  may  employ  an  auctioneer  to  cry  the  sale,  under  his  im- 
mediate supervision,  he  can  not  delegate  his  authority  to  execute  the  power  to 
another  unless  it  is  so  provided  in  the  deed.  Taylor  v.  Hopkins,  40  111.  442. 
See,  also,  Flower  v.  Elwood,  66  id.  438.  Of  a  sale  made  by  the  attorney  of  the 
mortgagee  in  his  absence,  see  Munn  v.  Burgess,  70  id.  604.  Where  sale  is 
authorized  to  be  made  by  the  trustee  named,  "  or  his  legal  representative," 
the  administrator  of  the  trustee  can  not  sell.  Warnecke  v.  Lembca,  71  id.  91. 
Whether  an  assignee  may  execute  the  power,  see  Pardee  v.  Lindley,  31  id.  174, 
Strother  v.  Law,  54  id.  413,  Bush  v.  Sherman,  80  id.  160.  A  mere  equitable 
assignee  can  not.     Hamilton  v.  Lubukee,  51  id.  415. 
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Appeal  from  the  Circuit  Court  of  Macoupin  county ;  the 
Hon.  Charles  S.  Zane,  Judge,  presiding. 

Mr.  A.  N.  Yancey,  for  the  appellant. 

Mr.  John  I.  Kinaker,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  equity,  brought  by  Hannah  McPherson 
against  Stephen  Sanborn  and  others,  to  enjoin  the  prosecution 
of  an  action  of  ejectment,  and  to  set  aside  the  title  of  Sanborn 
as  fraudulent  and  void.  On  the  hearing  the  court  dissolved 
the  injunction,  and  dismissed  the  bill,  and  complainant  ap- 
pealed. 

On  the  2d  day  of  August,  1869,  William  McPherson,  the 
husband  of  complainant,  was  indebted  to  Sanborn  in  the 
sum  of  $2000.  He  gave  his  promissory  note  for  the  amount, 
due  in  three  years,  with  ten  per  cent  interest,  payable  annually. 
In  order  to  secure  the  payment  of  the  note,  McPherson  and 
his  wife  executed  and  delivered  to  Sanborn  a  deed  of  trust  on 
the  property  in  controversy,  which,  at  the  time,  was  the  prop- 
erty of  the  wife.  Moses  True  was  named  as  trustee  in  the 
deed,  which  contained  a  power  of  sale  on  failure  of  the  pay- 
ment of  interest,  when  due.  The  deed  contained  a  relinquish- 
ment of  dower  and  homestead  rights,  and,  as  appears  by  the 
certificate  of  Elijah  Harlen,  a  justice  of  the  peace,  attached  to 
the  deed,  it  was  acknowledged  in  due  form  of  law  by  the  par- 
ties. On  the  17th  day  of  April,  1871,  on  failure  of  McPherson 
to  pay  the  interest  due,  the  trustee,  on  request  of  the  holder  of 
the  note,  sold  the  property  at  public  vendue,  and  Sanborn 
became  the  purchaser. 

The  main  objection  urged  by  the  complainant  to  the  deed 
of  trust  is,  that  the  certificate  of  acknowledgment  is  false — 
that  she  never,  in  fact,  acknowledged  the  deed  in  the  presence 
of  or  before  the  justice  of  the  peace. 

The  only  evidence  contained  in  the  record  to  impeach  the 
certificate  of  acknowledgment,  is  the  testimony  of  complainant. 
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She  concedes  that  she  signed  the  deed  in  the  presence  of  her 
husband,  and  understood  the  nature  and  purport  of  the  instru- 
ment, but  she  denies  that  she  ever  acknowledged  it  before  the 
justice. 

The  question  presented  assumes  this  form :  Can  an  acknowl- 
edgment of  a  deed  be  impeached  by  the  uncorroborated  testi- 
mony of  the  grantor  ? 

The  same  point  has  been  before  us  in  other  cases.  In 
Marston  v.  Brittenham,  76  111.  611,  where  a  like  question 
arose,  it  was  said:  "To  impeach  such  a  certificate,  the  evi- 
dence should  do  more  than  produce  a  mere  preponderance 
against  its  integrity  in  the  balancing  of  probabilities.  It 
should,  by  its  completeness  and  reliable  character,  fully  and 
clearly  satisfy  the  court  that  the  certificate  is  untrue  and 
fraudulent."  In  Monroe  v.  Poorman,  62  111.  524,  which  was 
a  bill  to  foreclose  a  mortgage,  in  which  the  widow  of  the 
mortgagor  denied  the  execution  of  the  mortgage  and  the 
acknowledgment  thereof,  after  quoting  with  approval  from 
Graham  v.  Anderson,  42  111.  514,  it  was  said :  "  Testing  this 
case  by  these  principles,  as  they  apply  as  well  to  this  suit  as 
to  an  action  of  ejectment,  the  certificate  of  acknowledgment 
should  have  prevailed,  there  being  no  proof,  or  pretense  even, 
of  fraud  and  imposition  practiced  upon  appellee,  or  any  fraud- 
ulent combination  of  the  grantee  with  the  officer  taking  the 
acknowledgment — nothing  of  this  kind  is  shown." 

In  this  record,  the  testimony  is  clear  that  Sanborn,  the 
mortgagee,  acted  in  perfect  good  faith.  He  neither  conspired 
with  the  husband  of  complainant  nor  with  the  officer  who  took 
the  acknowledgment,  to  mislead  or  deceive  her,  nor  does  it 
appear  that  any  improper  inducements  were  held  out,  nor 
was  the  execution  of  the  mortgage  obtained  by  coercion  or 
fraud.  The  complainant  voluntarily  signed  the  mortgage, 
and  the  justice  of  the  peace  certified  that  she  acknowledged 
the  instrument  before  him,  in  the  manner  required  by  the 
statute.  Under  such  circumstances,  to  hold  that  the  deed 
could  be  impeached  by  the  uncorroborated  testimony  of  com- 
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plainant,  would  be  establishing  a  precedent  of  the  most  dan- 
gerous character,  which  we  are  not  prepared  to  sanction.  It 
would  open  a  wide  door  to  the  designing  and  unscrupulous 
to  defeat  honest  claims,  which  should  receive  the  protection 
of  the  law.  If  the  acknowledgment  of  a  deed  could  be  im- 
peached by  the  bare  testimony  of  the  grantor  alone,  where 
large  amounts  are  involved  it  might  be  unsafe  to  place  the 
temptation  before  the  unscrupulous.  The  safer  rule  is,  and 
the  one,  too,  in  harmony  with  the  authorities,  to  require  very 
clear  and  satisfactory  proof  to  impeach  an  acknowledgment 
of  a  deed  or  mortgage. 

Another  question  has  been  presented,  which  remains  to  be 
considered.  It  is  said,  the  trustee  was  not  present  when  the 
property  was  sold.  It  appears  that  an  auctioneer  was  employed 
by  the  trustee  to  sell  the  property,  and  there  is  some  evidence 
tending  to  show  the  trustee  was  not  present  when  the  land 
was  sold ;  but,  upon  a  due  examination  of  the  record,  we  are 
satisfied  the  sale  was  made  by  and  under  the  direction  of  the 
trustee,  and  that  he  wTas  present  when  the  sale  was  made. 
Sanborn  expressly  testified  he  saw  the  trustee  there,  and  knew 
he  was  present.  The  trustee  had  the  undoubted  right  to  em- 
ploy an  auctioneer  to  sell  the  lands,  and  if  he  was  present  at 
the  sale,  and  directed  and#controlled  it,  that  was  a  compliance 
with  the  terms  of  the  power  contained  in  the  deed  of  trust, 
and  satisfied  the  demands  of  the  law. 

Other  questions,  of  a  technical  character,  have  been  dis- 
cussed, but  their  decision  is  not  regarded  of  importance. 

We  are  of  opinion  the  decree  of  the  circuit  court  was  correct, 
and  it  will  be  affirmed. 

Decree  affirmed. 
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Chaeles  P.  Caey  et  tit. 

v. 

The  City  of  Pekin. 

Taxation — of  farm  land  for  municipal  purposes.  The  owners  of  farming  land 
within  the  limits  of  a  city  can  not  restrain  the  corporate  authorities  from 
levying  and  collecting  taxes  upon  the  same,  although  they  or  their  lands  derive 
no  benefit  by  the  improvements  for  which  they  are  levied,  the  constitution 
requiring  that  all  taxes  shall  be  uniform  in  respect  to  persons  and  property 
within  the  jurisdiction  of  the  body  imposing  them. 

Weit  of  Eeeoe  to  the  Circuit  Court  of  Tazewell  county ; 
the  Hon.  John  Buens,  Judge,  presiding. 

Mr.  C.  J.  Elliott,  for  the  plaintiffs  in  error. 

Mr.  John  B.  Cohes,  for  the  defendant  in  error. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court  : 

Complainants  allege,  they  are  the  owners  of  farm  lands 
situated  within  the  corporate  limits  of  the  city  of  Pekin,  as 
the  boundaries  of  that  city  were  established  by  the  act  of  1859, 
and  that  no  portion  of  such  lands  have  ever  been  laid  off  into 
town  lots  or  blocks  as  part  of  the  city,  nor  have  they  ever 
received  any  benefit  from  any  public  improvements  carried  on 
by  the  corporation,  and  that  such  lands  lie  a  considerable  dis- 
tance from  the  improved  portion  of  the  city,  and  are  only 
available  and  valuable  for  agricultural  purposes.  The  object 
of  the  bill  is,  to  enjoin  the  corporate  authorities  of  the  city 
from  levying  and  collecting  taxes  upon  lands  of  complainants 
for  municipal  purposes,  and  for  objects  in  no  way  connected 
with  or  benefiting  the  lands  or  owners. 

It  is  not  insisted,  in  this  case,  that  the  court  has  jurisdic- 
tion to  disconnect  the  lands  of  complainants  from  the  city  of 
Pekin,  or  place  them  without  and  beyond  the  corporate  limits, 
by  changing  the  boundaries  of  the  corporation  as  established 
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by  law.     That,  it  is   conceded,  can  only  be  done  through  the 
legislative  department. 

While  these  lands  remain  within  the  limits  of  the  corpora- 
tion, it  is  obvious  they  must  be  subject  to  taxation  for  muni- 
cipal purposes.  The  constitution  has  imposed  the  limitation 
that  all  taxes  shall  be  uniform,  in  respect  to  persons  and  prop- 
erty within  the  jurisdiction  of  the  body  imposing  the  same, 
and  of  course  the  courts  have  no  jurisdiction  to  decree  other- 
wise. However  burdensome  such  taxes  may  be,  complainants 
can  have  no  relief  against  them  under  their  bill. 

The  decree  must  be  affirmed. 

*  Decree  affirmed. 


GlLBEET  B.  HANKINS 

V. 

James  Calloway  et  al. 

1.  Highway — previous  survey  may  be  adopted.  Where  a  proper  survey  and 
plat  of  a  proposed  road  have  been  made  for  the  commissioners  of  highways, 
in  a  proceeding  to  establish  a  road,  which  falls  through  from  some  informali- 
ties, and  the  road  is  afterwards  established,  under  new  proceedings,  upon  the 
same  route,  there  is  no  substantial  objection  to  the  adoption  and  use  of  such 
survey,  and  no  new  one  need  be  had. 

2.  Same  —  time  of  presenting  certificate  to  justice  to  have  damages  assessed. 
Where  the  notice  given  to  the  land  owner,  by  commissioners  of  highways,  of 
the  presentation  of  their  certificate  that  they  are  about  to  establish  a  road, 
fixed  the  time  on  March  11,  while  the  justice's  docket  entries  in  the  case  were 
dated  March  13,  it  was  held,  that  it  might  be  shown,  by  other  evidence,  that 
the  certificate  was  presented  on  the  first  named  day,  and  the  jurors  selected 
on  that  day. 

3.  Same — recitals  in  order  laying  out  road  made  evidence.  Where  the  final  order 
of  commissioners  of  highways  establishing  a  road  has  the  positive  statement 
that  their  certificate  was  presented  to  the  justice  of  the  peace  on  a  certain 
day,  and  a  jury  was  selected  by  them  and  the  land  owners  from  the  list  of 
names  presented  by  the  justice,  it  will  afford  evidence  of  the  facts,  such  final 
order  being  made  by  statute  prima  facie  evidence  of  the  regularity  of  the  pro- 
ceedings. 


156  Hankins  v.  Calloway  et  al.  [Jan.  T. 

Opinion  of  the  Court. 

4.  Same — time  fixed  for  assessing  damages.  Where  the  justice  fixes  the  time 
for  the  assessment  of  damages  within  ten  days  from  the  filing  of  the  certifi- 
cate with  him,  as  required  by  law,  he  may  continue  the  case  to  a  later  day, 
and  beyond  the  ten  days,  if,  for  any  cause,  notice  has  not  been  served  on  all 
the  parties  in  time,  and  in  such  case  he  will  not  lose  jurisdiction,  and  there  is 
no  error  in  taking  the  statement  in  the  justice's  docket,  and  in  the  final  order 
establishing,  the  road,  to  show  such  fact. 

5.  Right  of  way — oath  to  jury  assessing  damages.  An  oath  administered  to 
a  jury,  before  a  justice  of  the  peace,  on  a  proceeding  to  establish  a  road,  in 
the  form  prescribed  by  the  statute,  with  the  addition  of  the  words,  "if  any," 
a.s  to  the  damages,  does  not  render  the  proceedings  void.  The  error,  if  any, 
does  not  go  to  the  jurisdiction. 

6.  Same — error  in  assessing  damages  can  not  be  inquired  into  collaterally.  In 
trespass,  for  removing  a  fence  to  Open  a  road,  the  proceeding  to  establish  the 
road  can  not  be  attacked  collaterally  for  mere  errors  not  going  to  the  jurisdic- 
tion, and  parol  evidence,  to  show  the  jury  adopted  an  improper  basis  in  their 
assessment  of  damages,  is  inadmissible.  The  remedy  in  such  case  is  by  ap- 
peal. 

Appeal  from  the  Circuit  Court  of  Christian  county ;  the 
Hon.  Horatio  M.  Vandeveer,  Judge,  presiding. 

Mr.  A.  McCaskill,  and  Mr.  John  B.  Jones,  for  the  ap- 
pellant. 

Mr.  James  M.  Taylor,  for  the  appellees. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  trespass,  for  removing  a  fence  on  one 
line  of  appellant's  land.  It  was  set  up,  in  justification,  that 
the  act  complained  of  was  done  in  the  opening  of  a  public 
highway  which  had  been  laid  out  upon  the  land  by  direction 
of  one  of  the  appellees,  who  was  a  commissioner  of  highways 
of  the  town  in  which  the  land  is  situated. 

A  trial  by  the  court,  without  a  jury,  resulted  in  a  judgment 
for  the  defendants.     The  plaintiff  appealed  to  this  court. 

The  questions  presented  upon  the  record  are  but  a  single 
one  as  to  the  legality  of  the  road,  and  others  as  to  the  validity 
of  the  proceedings  had  in  the  assessment  of  appellant's  dam- 
ages by  reason  of  the  establishment  of  the  road. 
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The  record  of  the  proceedings  in  the  laying  out  of  the  road, 
and  the  order  establishing  it,  were  introduced  in  evidence, 
and  the  only  exception  taken  thereto  is,  that  the  survey  and 
plat  thereof  by  the  surveyor  were  made  prior  to  the  com- 
mencement of  the  proceedings  for  laying  out  the  road.  The 
facts  in  this  regard  appear  to  be,  that,  in  the  year  previous, 
proceedings  had  been  commenced  to  lay  out  a  highway  on 
this  same  route,  but,  through  some  informality,  they  finally 
fell  through ;  that,  in  the  course  of  said  proceedings,  a  survey 
was  made  of  the  route  by  the  county  surveyor,  in  May,  1874, 
and  a  plat  and  certificate  of  the  survey  were  delivered  to  the 
commissioners  of  highways  by  the  surveyor,  and  that  when, 
in  April,  1875,  the  commissioners  had  decided  to  lay  out  the 
present  road  on  that  same  route,  they  applied  to  the  surveyor 
to  make  another  survey,  to  which  he  objected,  saying  that  the 
plat  and  certificate  would  be  the  same  as  the  former  ones,  that 
nothing  could  be  changed,  and  they  used  and  adopted  that 
survey.  We  see  nothing  substantial  in  this  objection.  The 
making  of  another  survey,  plat  and  certificate  would  have 
been  but  an  idle  work,  and  not  required. 

Appellant's  damages  by  reason  of  laying  out  the  road  over 
his  land  were  assessed  by  a  jury,  under  the  statute,  at  $23, 
which  were  tendered  to  him,  and  he  refused  to  accept  the 
same.  The  chief  questions  in  this  case  are  raised  in  regard 
to  the  regularity  of  the  proceedings  in  the  assessment  of  these 
damages. 

The  statute  provides  that,  in  case  the  damages  are  not  re- 
leased or  agreed  upon,  the  commissioners  of  highways  shall 
make  a  certificate  that  they  are  about  to  establish  the  road, 
describing  the  lands  over  which  it  is  to  pass,  naming  the 
owners,  and  asking  for  a  jury  to  assess  their  damages,  which 
certificate  they  shall  present  to  some  justice  of  the  peace  of 
the  county,  who  shall  summon  a  jury  of  six  persons,  in  the 
manner  provided,  to  appear  before  him,  within  ten  days  from 
the  time  of  presenting  the  certificate,  to  assess  such  damages. 
The  commissioners,  here,  gave  appellant  the  notice  required 
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by  the  statute,  that  they  would  present  such  certificate  to  the 
justice  of  the  peace  named,  on  the  11th  day  of  March,  1875. 
Appellant  claims  that  this  certificate  was  not  presented  to  the 
justice  until  the  13th  of  March,  and  that  this  is  fatal  to  the 
proceeding.  The  only  ground  for  this  claim  is,  that  the 
justice  of  the  peace  dated  his  docket  entries  in  the  case, 
"March  13,  1875;"  but  the  proof  otherwise  is,  that  the  cer- 
tificate was  presented  at  the  time  and  place  stated  in  the  notice 
served  upon  appellant,  viz :  on  the  11th  of  March.  The  justice 
of  the  peace,  in  his  certificate  to  the  transcript  of  the  proceed- 
ings, states  that  the  jurors  were  selected  by  the  land  owners 
and  the  commissioners,  on  the  11th,  from  the  list  of  eighteen 
names  furnished  by  him.  The  final  order  of  the  commis- 
sioners establishing  the  road  has  the  positive  statement  that 
the  certificate  was  presented  to  the  justice  of  the  peace  on  the 
11th  day  of  March,  1875,  and  a  jury  was  selected  by  the  com- 
missioners, and  Henry  Mitchell  and  Theodore  Yandersant, 
two  of  the  land  owners,  from  the  list  of  names  presented  to 
them  by  the  justice.  This  final  order  is  made  by  the  statute 
prima  facie  evidence  of  the  regularity  of  the  proceedings. 
Rev.  Stat.  1874,  p.  927,  sec.  92.  We  can  not  accept  the  mere 
date  of  the  docket  entry  as  rebutting  the  evidence  of  the  pre- 
sentation of  the  certificate  on  the  11th  of  March. 

It  is  further  claimed,  that  the  justice  fixed  the  time  of  trial 
for  the  assessment  of  damages  on  the  26th  day  of  March, 
1875, — more  than  ten  days  from  the  time  the  certificate  was 
presented ;  and  that  thereby  the  justice  lost  jurisdiction,  and 
the  assessment  made  on  the  26th  was  void— the  statute  re- 
quiring such  time  to  be  fixed  within  the  said  ten  days.  The 
fact  alleged  as  to  the  time  thus  fixed  is  denied  by  appellees — 
they  claiming  that  the  justice  fixe(J  upon  the  20th  of  March, 
and  issued  a  notice  accordingly  to  the  land  owners ;  that  some 
of  them  not  having  been  served  in  time  for  the  20th,  the  case 
was  continued  until  the  26th  of  March.  There  is  the  same 
confusion  with  respect  to  this  question  as  the  former  one. 
There  appear  but  one  venire  and   notice  to  the  land  owners, 
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and  the  former,  dated  the  18th,  is  returnable  on  the  26th,  and 
the  latter  is  for  the  26th,  and  is  dated  March  13th;  but  the 
entry  on  the  justice's  docket  is,  that  the  case  was  continued, 
because  of  non-service,  from  the  20th  to  the  26th  of  March, 
1875.  The  final  order  of  the  commissioners*  states  that  the 
justice  fixed  upon  the  20th  for  the  making  of  the  assessment, 
and  issued  notice  of  the  same  to  the  land  owners,  and  a  venire 
returnable  on  that  day,  but  that,  for  want  of  service  on  some 
of  the  parties,  the  time  for  such  assessment  was  continued  by 
the  justice  from  the  20th  to  the  26th  day  of  March,  1875. 
The  notice  appears  served  upon  some  of  the  parties  on  the 
19th,  and  on  some  on  the  20th  of  March.  We  can  not  say 
that  there  was  error  below  in  taking  the  statement  in  the 
docket  of  the  justice,  and  the  final  order  of  the  commissioners, 
as  expressing  the  truth  of  the  matter  that  the  time  originally 
fixed  was  the  20th,  and  a  continuance  had  to  the  26th. 
The  discrepancy  may  not,  improbably,  have  arisen  from  the 
changing  of  dates  in  the  papers  to  conform  to  the  time  to 
which  adjournment  was  made. 

On  the  26th  of  March,  appellant  appeared,  and  moved  the 
justice  to  dismiss  the  suit  for  want  of  jurisdiction,  which  mo- 
tion was  overruled,  when  appellant  withdrew,  and  took  no 
further  part  in  the  trial,  and  thereupon  it  proceeded,  and  the 
assessment  was  made  by  the  jury  of  appellant's  damages.  He 
had  been  duly  served  with  notice  of  the  time  and  place  of  the 
assessment.     We  do  not  perceive  any  want  of  jurisdiction. 

It  is  next  objected  that  the  jury,  upon  the  assessment,  were 
not  properly  sworn,  the  oath  taken  being,  to  assess  the  dam- 
ages, if  any,  etc.  It  is  said  that  a  party  is,  at  all  events, 
entitled  to  compensation  for  the  value  of  his  land;  that  com- 
pensation for  the  land  is  a  different  subject  from  the  damage, 
and  that  the  jury  should  have  been  sworn,  besides,  to  assess 
the  value  of  the  land.  The  oath  is  in  the  form  prescribed  by 
the  statute  in  the  case,  (Rev.  Stat.  1874,  p.  926,  sec.  84,)  with 
the  exception  of  the  addition  of  the  words,  "if  any." 

At  the  trial  of  the  case  at  bar,  in  the  court  below,  appellant 
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introduced  as  a  witness  a  member  of  the  jury  that  made  the 
assessment  of  appellant's  damages,  and  inquired  of  him  whether 
the  jury,  in  assessing  the  damages,  took  into  consideration,  or 
allowed  in  their  verdict,  the  value  of  the  land  taken  from 
appellant,  and  tfce  question,  on  objection,  was  excluded  by  the 
court,  and  this  is  complained  of.  The  assessment  which  had 
been  made  of  the  damages  could  not  be  thus  attacked  in  a 
collateral  proceeding.  If  the  assessment  of  appellant's  dam- 
ages was  too  low,  or  made  upon  an  improper  basis,  his  remedy 
for  the  correction  of  the  error  was  by  appeal,  as  provided  for 
by  the  statute.  Neither  this  objection  nor  the  one  last  pre- 
ceding can  be  said  to  go  to  the  point  of  jurisdiction  in  the 
proceeding  for  the  making  of  the  assessment,  but  to  be  only 
errors,  if  such,  in  the  exercise  of  jurisdiction,  and  not  col- 
laterally reviewable. 

The  road  appears  to  have  been  properly  laid  out,  appellant's 
damages  duly  assessed  and  tendered  to  him,  and  the  matter 
of  justification  made  out,  and  the  judgment  must  be  affirmed. 

Judgment  affirmed. 


Ezekiel  Phillips 

v. 

The  People  of  the  State  of  Illinois. 

1.  Criminal  law — arrest  of  judgment — twice  in  jeopardy.  Where  one  indicted 
for  murder,  when  arraigned,  said  he  was  not  guilty,  but  before  the  plea  was 
entered  his  counsel  said  he  desired  to  enter  a  motion  to  quash  the  indictment, 
which  the  court  allowed,  and  entered  such  motion  on  his  docket,  and  the  cause 
was  continued,  but  the  clerk,  in  making  up  the  record,  entered  the  plea  of  not 
guilty,  and  at  the  next  term  the  accused  was  tried  and  found  guilty  without 
a  decision  of  the  motion,  or  any  other  plea,  and  on  motion  of  the  accused  the 
judgment  was  arrested  because  the  trial  was  had  without  deciding  the  motion 
to  quash  or  any  plea  being  in  fact  entered,  and  the  record  amended  to  show 
the  facts,  it  was  held,  that  the  accused  was  not  entitled  to  a  discharge,  as 
having  been  in  jeopardy  by  the  trial,  and  that  the  court,  on  overruling  the 
motion  to  quash,  properly  required  him  to  plead  and  go  to  trial  a  second  time. 
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2.  Same — practice  in  such  case.  Where  the  judgment  of  a  court  is  arrested 
on  account  of  any  error  in  the  proceedings,  or  any  defect  in  the  pleadings  upon 
which  the  judgment  rests,  all  proceedings  subsequent  to  the  error  disclosed 
should  be  set  aside,  and  proceedings  de  novo  had,  beginning  at  the  point  where 
the  first  error  was  committed. 

3.  If,  on  arrest  of  judgment,  the  accused  is  ordered  by  the  court  to  go  hence 
without  day,  such  order  arresting  the  judgment  will  amount  to  an  adjudica- 
tion that  all  the  proceedings  are  irregular,  and  that  the  indictment  itself  is 
bad. 

4.  Where  the  judgment  in  a  criminal  case  is  arrested  on  the  defendant's 
motion,  the  accused  will  not  be  held  to  have  been  in  jeopardy  by  the  trial,  and 
may  be  tried  again.  If  the  arrest  of  judgment  is  for  error  after  indictment 
found,  a  subsequent  trial  may  be  had,  upon  the  same  indictment. 

5.  Bill  of  exceptions — evidence  on  motion  must  be  preserved.  Where  the 
evidence  or  affidavits  heard  upon  a  motion  for  a  change  of  venue,  or  upon  other 
motions,  is  not  preserved  in  a  bill  of  exceptions,  the  ruling  of  the  court  below 
can  not  be  reviewed  by  this  court.  Such  affidavits  do  not  become  a  part  of  the 
record  merely  by  the  clerk  copying  them  in  the  transcript. 

Writ  of  Error  to  the  Circuit  Court  of  Douglas  county  ; 
the  Hon.  Oliver  L.  Davis,  Judge,  presiding. 

Mr.  Horace  S.  Clark,  for  the  plaintiff  in  error. 

Mr.  James  K.  Edsall,  Attorney  General,  for  the  People. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

At  the  May  term,  1875,  of  the  circuit  court  of  Coles  county, 
Phillips  was  indicted  for  the  murder  of  Buckland,  and  was 
furnished  with  a  copy  of  the  indictment,  and  list  of  the  wit- 
nesses and  jurors,  and  arraigned  in  court.  When  called  upon 
to  say  whether  he  was  guilty  or  not  guilty,  he  said,  "  not 
guilty."  His  attorney,  who  stood  by,  stated  to  the  court, 
"  before  that  plea  is  entered,  we  wish  to  enter  a  motion  to 
quash  the  indictment,"  and  the  judge  entered  the  motion  to 
quash  the  indictment  on  his  docket,  but  did  not  enter  any 
statement  of  the  plea  of  not  guilty.  But  the  clerk,  on  his 
minutes,  entered,  that  "  the  defendant,  for  plea,  said  he  was 
not  guilty,  and  moved  to  quash  the  indictment ;"  and  in  mak- 
ing up  the  record  for  that  term,  the  clerk  so  entered  it  upon 
11—88  III. 
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the  record.  The  cause  was  continued  without  trial  or  any 
decision  of  the  motion  to  quash.  At  the  next  term  of  the  court 
the  accused  was  put  upon  his  trial,  tried  and  convicted  on  the 
16th  day  of  December,  1875,  the  jury  finding  him  guilty  of 
murder,  and  fixing  the  punishment  at  death.  A  motion  for  a 
new  trial  was  immediately  made,  and  on  the  30th  day  of  De- 
cember, a  day  of  the  same  term,  the  motion  was  overruled. 
Then  the  prisoner  interposed  a  motion  in  arrest  of  judgment, 
and  the  attention  of  the  court  being  called  to  the  fact  that  the 
accused  had  not  pleaded,  the  court  ordered  the  judgment  to 
be  arrested.  And,  thereupon,  attention  of  the  court  being 
called  to  the  error  in  the  record  made  by  the  clerk  in  making 
up  the  record  of  the  May  term,  by  which  error  it  had  been 
made  to  appear  the  defendant  had  pleaded,  on  the  motion  of 
the  prosecuting  attorney  the  court  ordered  the  record  amended, 
by  striking  out  the  statement  in  the  record  that  he  had  plead 
"  not  guilty."  The  record  being  thus  amended,  the  court 
overruled  the  motion  to  quash  the  indictment. 

The  accused  was  then  arraigned  again  upon  the  indictment, 
and  pleaded  "  not  guilty,"  and  the  cause  was  continued.  At 
the  May  term,  1876,  change  of  venue  was  ordered  to  Douglas 
county,  and  at  the  October  term,  1876,  of  the  circuit  court  of 
Douglas  county,  the  defendant  moved  for  his  discharge,  upon 
the  ground  that  he  had  been  once  put  in  jeopardy;  and  that 
motion  being  overruled,  he  then  interposed  a  special  plea, 
setting  up  the  facts  stated  above,  and  insisted  that  he  was 
entitled  to  a  discharge,  because  he  had  been  once  tried  by  a 
jury  upon  a  record  which,  on  its  face,  was  good,  and  that  the 
arrest  of  judgment  ordered  upon  that  record  entitled  him  to 
his  discharge,  and  that  he  should  not  be  subjected  to  another 
trial  by  an  amendment  of  the  record.  A  demurrer  to  that 
plea  was  sustained.  The  prisoner  was  then  tried  a  second 
time,- found  guilty,  and  sentenced  to  imprisonment  for  life, 
and  he  brings  the  case  before  this  court  by  writ  of  error. 

The  point  made  is,  that  the  court  erred  in  putting  the  pris- 
oner upon  his  trial  the  second  time  upon  the  same  indictment. 
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In  this,  we  think,  there  was  no  error.  Where  the  judgment 
of  a  court  is  arrested  on  account  of  any  error  in  the  proceed- 
ings, or  any  defect  in  the  pleadings  upon  which  the  judgment 
rests,  all  proceedings  subsequent  to  the  error  discovered  should 
be  set  aside,  and  proceedings  de  novo  had,  beginning  at  the 
point  where  the  first  error  was  committed.  Had  the  accused 
been  ordered  by  the  court  to  go  hence  without  day,  upon  the 
arrest  of  the  judgment,  such  order  arresting  the  judgment 
would  have  been  an  adjudication  that  all  the  proceedings  were 
Irregular,  and  that  the  indictment  itself  was  bad.  The  three 
orders  of  the  court,  however,  in  this  case  made,  taken  in  con- 
nection with  each  other,  (that  of  arresting  the  judgment, 
amending  the  record,  and  overruling  the  motion  to  quash,) 
show,  clearly,  that  the  judgment  was  not  arrested  on  account 
of  any  defect  or  viciousness  in  the  indictment,  but  that  all  the 
proceedings  had  in  the  cause  after  the  entry  of  the  motion  by 
the  defendant  to  quash  the  indictment  were  set  aside  as  irreg- 
ular, evidently  because  the  proceeding  to  trial  without  a  plea 
was  irregular. 

It  matters  not  that,  on  the  face  of  the  record,  an  entry  was, 
at  that  time,  made,  that  the  defendant  had  pleaded,  if,  in  point 
of  fact,  he  had  not  pleaded.  He  had  uttered  the  words  in  the 
hearing  of  the  court,  saying  he  was  not  guilty ;  but  before 
that  plea  was  ordered  to  be  entered  of  record,  through  his 
counsel,  he  withdrew  the  plea.  This,  therefore,  constituted 
no  part  of  the  proceedings  of  the  court.  The  entry  by  the 
clerk  was  a  clerical  error,  made  without  authority  from  the 
court.  The  record  being  amended,  the  case  is  to  be  tried  as 
though  it  had  been  truly  made  at  the  time  when  the  transac- 
tion occurred. 

Where  the  judgment  in  a  criminal  case  is  arrested,  on  mo- 
tion by  the  defendant,  after  verdict,  it  is  held  that  the  accused 
has  not  been  put  in  jeopardy  by  such  trial,  and  may  be  tried 
again.  Gerard  v.  The  People,  3  Scam.  362,  and  Bedee  v.  The 
People,  73  111.  320.  Where  the  arrest  of  judgment  is  for  error 
after  the  indictment  found,  such  subsequent  trial  may  be  had 
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upon  the  same  indictment.  Commonwealth  v.  Hardy,  2  Mass. 
301 ;  State  v.  Gondalock,  decided  in  South  Carolina,  1  Bre- 
vard, 48. 

Counsel  for  the  plaintiff  in  error  also  insists,  that  the  court 
erred  in  refusing  a  motion  for  a  change  of  venue  on  account 
of  the  alleged  prejudice  of  the  judge,  and  in  overruling  some 
other  motions  made  by  the  counsel  of  the  accused  in  the  pro- 
gress of  the  proceedings.  But,  inasmuch  as  no  bill  of  excep- 
tions has  preserved  the  evidence  heard  upon  those  motions, 
they  can  not  be  examined  in  this  court.  The  clerk  has  copied 
certain  affidavits  into  the  transcript,  but  without  a  bill  of 
exceptions  they  are  no  part  of  the  record. 

The  judgment  of  the  circuit  court  must  be  affirmed. 

Judgment  affirmed. 


John  Burge 

v. 

Sarah  Burge. 


1.  Chancery  practice  —  vacating  decree  after  default.  On  application  to 
vacate  a  decree  rendered  on  default,  the  defendant  must  present  an  answer, 
showing  a  meritorious  defense,  or  obtain  time  to  prepare  it;  and  this  must  be 
accompanied  by  an  affidavit  of  its  truth,  and  showing  diligence,  and  all  rea- 
sonable eifort  to  answer  and  make  his  defense,  and  a  sufficient  excuse  for  not 
doing  so  in  time  to  prevent  the  default  and  final  decree. 

2.  Where  no  diligence  to  appear  and  defend  in  a  suit  for  a  divorce  is  shown, 
and  the  only  excuse  given  for  not  doing  so  is,  that  the  party  did  not  know  the 
cause  would  be  tried  at  the  return  term,  and  no  answer  is  presented,  there  is  no 
error  in  refusing  to  open  the  decree  and  allow  a  defense,  even  if  the  allowance 
of  such  application  was  not  a  matter  of  discretion. 

3.  Divorce — decree  as  to  custody  of  children.  A  decree  giving  a  wife  the 
custody  of  her  children  is  not  erroneous  because  it  makes  no  provision  for  the 
father  to  visit  and  see  them.  He  may  do  this,  without  such  provision,  at 
convenient  and  proper  times,  in  a  decent  and  respectful  manner,  and  without 
using  improper  influences  to  dissatisfy  them  with  their  mother.  If  he  abuses 
the  privilege,  he  may  properly  be  deprived  of  the  right. 
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A .  Same — modifying  decree  as  to  custody  of  children.  If  a  father,  after  divorce 
by  his  wife  and  a  decree  giving  her  the  custody  of  the  children  of  the  mar- 
riage, is  refused  the  right  to  see  them,  he  may  apply,  under  section  18  of  the 
Divorce  act,  for  a  modification  of  the  decree  so  as  to  secure  a  reasonable  enjoy- 
joyment  of  the  right. 

Writ  of  Error  to  the  Circuit  Court  of  Morgan  county ; 
the  Hon.  Cyrus  Epler,  Judge,  presiding. 

Messrs.  Dummee,  Brown  &  Kussell,  for  the  plaintiff  in 
error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

Defendant  in  error  filed  a  bill  to  obtain  a  divorce  from  her 
husband.  A  summons  was  issued  on  the  9th  day  of  May, 
1876,  returnable  to  the  first  Monday  of  the  following  August. 
The  writ  was  duly  served  on  defendant,  and  on  the  10th,  day 
of  August,  he  failing  to  appear  or  make  defense,  a  default  was 
entered,  the  bill  taken  pro  confesso,  proofs  were  heard  and  the 
prayer  of  the  bill  allowed,  and  a  divorce  decreed.  Nine  days 
afterwards,  defendant  appeared  and  entered  a  motion,  based 
on  his  affidavit,  to  set  aside  the  default,  and  to  be  permitted 
to  answer  the  bill.  The  motion  was  not  accompanied  by  an 
answer,  but  it  denied  the  material  allegations  of  the  bill.  The 
court  overruled  the  motion,  and  defendant  brings  the  record 
to  this  court  on  error,  and  asks  a  reversal  of  the  decree  of  the 
court  below. 

It  is  conceded  that  this  motion  was  addressed  to  the  discre- 
tion of  the  court,  but  it  is  urged  that  the  court  so  far  abused 
that  discretion  as  to  require  that  the  decree  should  be  reviewed 
and  the  order  denying  the  motion  be  reversed,  and  plaintiff  in 
error  allowed  to  answer  and  make  a  defense. 

It  has  been  repeatedly  held  by  this  court  that,  on  an  appli- 
cation to  vacate  a  decree,  the  defendant  must,  by  affidavit, 
show  vigilance,  and  accompany  his  application  with  a  suffi- 
cient answer,  showing  a  meritorious  defense,  before  the  court 
will  vacate  the  decree  and  allow  a  defense.     See  Dunn  v. 
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upon  the  same  indictment.  Commonwealth  v.  Hardy,  2  Mass. 
301 ;  State  v.  Gondalock,  decided  in  South  Carolina,  1  Bre- 
vard, 48. 

Counsel  for  the  plaintiff  in  error  also  insists,  that  the  court 
erred  in  refusing  a  motion  for  a  change  of  venue  on  account 
of  the  alleged  prejudice  of  the  judge,  and  in  overruling  some 
other  motions  made  by  the  counsel  of  the  accused  in  the  pro- 
gress of  the  proceedings.  But,  inasmuch  as  no  bill  of  excep- 
tions has  preserved  the  evidence  heard  upon  those  motions, 
they  can  not  be  examined  in  this  court.  The  clerk  has  copied 
certain  affidavits  into  the  transcript,  but  without  a  bill  of 
exceptions  they  are  no  part  of  the  record. 

The  judgment  of  the  circuit  court  must  be  affirmed. 

Judgment  affirmed. 


John  Buege 

v. 

Saeah  Buege. 


1.  Chancery  practice  —  vacating  decree  after  default.  On  application  to 
vacate  a  decree  rendered  on  default,  the  defendant  must  present  an  answer, 
showing  a  meritorious  defense,  or  obtain  time  to  prepare  it;  and  this  must  be 
accompanied  by  an  affidavit  of  its  truth,  and  showing  diligence,  and  all  rea- 
sonable effort  to  answer  and  make  his  defense,  and  a  sufficient  excuse  for  not 
doing  so  in  time  to  prevent  the  default  and  final  decree. 

2.  Where  no  diligence  to  appear  and  defend  in  a  suit  for  a  divorce  is  shown, 
and  the  only  excuse  given  for  not  doing  so  is,  that  the  party  did  not  know  the 
cause  would  be  tried  at  the  return  term,  and  no  answer  is  presented,  there  is  no 
error  in  refusing  to  open  the  decree  and  allow  a  defense,  even  if  the  allowance 
of  such  application  was  not  a  matter  of  discretion. 

3.  Divorce — decree  as  to  custody  of  children.  A  decree  giving  a  wife  the 
custody  of  her  children  is  not  erroneous  because  it  makes  no  provision  for  the 
father  to  visit  and  see  them.  He  may  do  this,  without  such  provision,  at 
convenient  and  proper  times,  in  a  decent  and  respectful  manner,  and  without 
using  improper  influences  to  dissatisfy  them  with  their  mother.  If  he  abuses 
the  privilege,  he  may  properly  be  deprived  of  the  right. 
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4 .  Same — modifying  decree  as  to  custody  of  children.  If  a  father,  after  divorce 
by  his  wife  and  a  decree  giving  her  the  custody  of  the  children  of  the  mar- 
riage, is  refused  the  right  to  see  them,  he  may  apply,  under  section  18  of  the 
Divorce  act,  for  a  modification  of  the  decree  so  as  to  secure  a  reasonable  enjoy- 
joyment  of  the  right. 

Writ  of  Error  to  the  Circuit  Court  of  Morgan  county ; 
the  Hon.  Cyrus  Epler,  Judge,  presiding. 

Messrs.  Dummee,  Brown  &  Bussell,  for  the  plaintiff  in 
error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

Defendant  in  error  filed  a  bill  to  obtain  a  divorce  from  her 
husband.  A  summons  was  issued  on  the  9th  day  of  May, 
1876,  returnable  to  the  first  Monday  of  the  following  August. 
The  writ  was  duly  served  on  defendant,  and  on  the  10th.  day 
of  August,  he  failing  to  appear  or  make  defense,  a  default  was 
entered,  the  bill  taken  pro  confesso,  proofs  were  heard  and  the 
prayer  of  the  bill  allowed,  and  a  divorce  decreed.  Nine  days 
afterwards,  defendant  appeared  and  entered  a  motion,  based 
on  his  affidavit,  to  set  aside  the  default,  and  to  be  permitted 
to  answer  the  bill.  The  motion  was  not  accompanied  by  an 
answer,  but  it  denied  the  material  allegations  of  the  bill.  The 
court  overruled  the  motion,  and  defendant  brings  the  record 
to  this  court  on  error,  and  asks  a  reversal  of  the  decree  of  the 
court  below. 

It  is  conceded  that  this  motion  was  addressed  to  the  discre- 
tion of  the  court,  but  it  is  urged  that  the  court  so  far  abused 
that  discretion  as  to  require  that  the  decree  should  be  reviewed 
and  the  order  denying  the  motion  be  reversed,  and  plaintiff  in 
error  allowed  to  answer  and  make  a  defense. 

It  has  been  repeatedly  held  by  this  court  that,  on  an  appli- 
cation to  vacate  a  decree,  the  defendant  must,  by  affidavit, 
show  vigilance,  and  accompany  his  application  with  a  suffi- 
cient answer,  showing  a  meritorious  defense,  before  the  court 
will  vacate  the  decree   and  allow  a  defense.     See   Dunn  v. 
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Keegin,  3  Scam.  292;  Grubb  v.  Crane,  4  id.  153;  Norton  v. 
Hixon,  25  111.  456,  and  Schneider  v.  Seibert,  50  id.  284. 

We  regard  the  practice  as  well  established  that  the  party, 
when  the  motion  is  made,  must  present  an  answer,  or  obtain 
time  to  prepare  it,  setting  up  a  meritorious  defense,  accom- 
panied by  an  affidavit  of  its  truth,  and  showing  diligence  and 
all  reasonable  effort  to  answer  and  make  his  defense  and  a 
sufficient  excuse  for  not  doing  so  in  time  to  prevent  the  pass- 
ing of  the  decree  pro  confesso  and  final  decree. 

Here,  no  answer  was  presented,  and  the  affidavit  showed 
none,  the  slightest,  diligence  to  prevent  the  rendition  of  the 
decree.  The  only  thing  shown  for  an  excuse  was,  that  defend- 
ant did  not  know  the  case  could  be  tried  at  the  return  term. 
The  summons  commanded  him  to  appear  and  answer  the  bill 
on  the  first  day  of  the  term,  and  it  was  served  on  him  by 
reading  to  and  leaving  a  copy  with  him.  He  must,  from  the 
reading  of  the  summons  to  him  or  by  his  reading  the  copy, 
have  learned  that  he  must  appear  and  answer  the  bill  on  the 
first  day  of  the  term.  We  can  not  imagine  that  he  did  not 
know  that  fact,  and  yet  he  did  not  pay  the  slightest  attention 
to  the  requirement ;  nor  did  he  regard  it  until  nine  days  after 
the  final  decree  was  entered.  Such  carelessness  and  indiffer- 
ence to  his  rights  do  not  appeal  to  the  court  for  relief.  Hence, 
under  the  practice,  whether  it  was  or  not  discretionary  for  the 
court  to  allow  the  motion,  there  was  no  error  in  its  refusal. 

The  court  below  heard  the  evidence  in  support  of  the  bill, 
and,  for  aught  that  appears,  it  may  have  been  so  conclusive 
and  overwhelming  that  the  court  was  satisfied  that  it  could 
not  be  overcome  by  any  evidence  plaintiff  in  error  might  be 
able  to  produce.  If  so,  the  court  was  not  required  to  strain 
its  discretionary  power  to  permit  a  defense  it  knew  would  be 
unavailing.  Parties  must  be  held  to  a  reasonable  degree  of 
diligence  in  prosecuting  or  defending  their  rights,  and  not  be 
permitted  to  consult  their  mere  convenience  or  caprice,  after 
they  are  in  the  courts,  to  have  their  rights  adjusted. 

It  is  urged  that  the  decree  giving  the  care,  custody,  control 
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and  education  of  the  children  to  defendant  in  error  is  too 
broad,  as  it  makes  no  provision  for  plaintiff  in  error  to  visit 
and  see  them.  We  do  not  see  that  this  is  error.  We  under- 
stand it  to  be  his  legal  right  to  visit  his  children,  at  convenient 
and  proper  times,  in  a  decent  and  respectful  manner,  and  with- 
out using  improper  influences  to  dissatisfy  them  with  their 
mother,  or  to  influence  them  to  go  with  him.  He,  of  course, 
in  visiting  them,  must  be  governed  by  the  rules  of  propriety, 
and  has  no  right,  in  any  manner,  to  abuse  the  right,  and  if  he 
should,  he  might  properly  be  debarred  the  privilege.  If  he 
should  be  refused  the  right  to  thus  see  them,  under  the  18th 
section  of  the  Divorce  act  he  can  apply  to  the  court  for  a 
modification  of  the  decree,  so  as  to  secure  the  reasonable  exer- 
cise of  the  right. 

The  decree  of  the  court  below  is  affirmed. 

Decree  affirmed. 


Thurber  &  Co. 

V. 

Andrew  Anderson. 

• 

1.  Agency — party  bound  by  acts  of  one  suffered  to  act  as  his  general  agent. 
Where  a  son  is  suffered  to  act  as  a  general  agent  for  his  father,  both  in  buy- 
ing and  selling  articles  in  the  father's  line  of  business,  the  public  will  be 
justified  in  assuming  that  the  son  possessed  all  the  powers  of  a  general  agent 
in  buying  and  selling,  and  the  father  will  be  liable  for  goods  ordered  by  the 
son  in  his  father's  name,  suited  to  his  business,  though"the  son  uses  the  same 
himself. 

2.  Same — presumption  of  authority  to  buy.  While  it  is  true,  an  authority  to 
buy  goods  can  not  be  inferred  s.imply  from  an  authority  to  sell,  yet,  where  a 
clerk  or  shopman  has  been  accustomed  to  buy  as  well  as  to  sell  for  his  prin- 
cipal, the  presumption  of  full  authority  is  equally  applicable  to  both.  By 
permitting  another  to  hold  himself  out  to  the  world  as  his  agent,  the  principal 
adopts  his  acts,  and  will  be  held  bound  to  the  person  who  gives  credit  there- 
after to  the  other. 
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3.  S\ME~~~presumj)tion  as  to  goods  being  adapted  to  principals  business.  Where 
the  son  of  a  grocery  and  saloon  keeper,  accustomed  to  buy  and  sell  goods  in 
his  father's  name,  ordered  a  lot  of  imported  cigars  and  ale  in  his  father's  name, 
but  used  the  same  himself,  it  will  not,  in  the  absence  of  proof  to  that  effect,  be 
presumed  the  goods  were  not  adapted  to  the  father's  business,  so  as  to  preclude 
a  recovery  against  him. 

Appeal  from  the  Circuit  Court  of  Ford  county. 

Mr.  Calvin  H.  Frew,  for  the  appellants. 

Mr.  John  R.  Kinnear,  for  the  appellee. 

Mr.  Chief  Justice  Scholfield  delivered  the  opinion  of 
the  Court: 

The  controversy  in  this  case  is,  whether  appellee  is  liable 
for  a  bill  of  cigars  and  imported  ale  shipped  by  appellants  to 
his  address,  on  an  order  drawn  in  his  name  by  his  son,  on 
them,  to  that  effect.  The  son  received  the  goods,  and  made 
use  of  them  himself,  without  the  knowledge  of  appellee. 

Appellee  denies  that  his  son  had  any  authority  to  purchase 
goods  for  him,  and  also  denies  that  he  ever  had  any  knowl- 
edge of  his  having  ordered  or  received  these  goods;  but  it 
does  not  appear  that  appellants  had  any  reason  to  suspect  that 
the  goods  were  not  ordered  by  him. 

The  goods  were  ordered  December  4,  1875,  and  several  wit- 
nesses testify,  that  at  that  time,  and  prior  and  subsequent 
thereto,  appellee's  son  was  in  his  grocery,  and  that,  during 
the  time  he  was  there,  he  sold  goods,  gave  orders  to  runners 
for  goods,  received  money  in  payment  for  goods  sold,  re- 
ceipted, in  his  father's  name,  for  express  packages,  ordered 
goods  from  other  houses  in  his  father's  name,  and  corres- 
ponded with  reference  thereto ;  and,  also,  that  during  that  time 
he  did  not  profess  to  be  doing  business  for  himself.  And  of 
all  this,  the  reasonable  presumption,  from  the  evidence,  is, 
appellee  had  full  knowledge. 

We  do  not  think  it  important  to  inquire  precisely  what 
authority  appellee,  in  fact,  conferred  upon  his  son  in  regard  to 
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his  business,  because,  in  our  opinion,  the  decided  preponder- 
ance of  the  evidence  is,  that  he  was  suffered  to  act  as  a  general 
agent  both  in  buying  and  selling,  and  the  public  were,  there- 
fore, justified  in  assuming  that  he  possessed  all  the  powers 
requisite  to  a  general  agent  in  buying  and  selling.  It  is  true, 
as  contended  by  counsel  for  appellee,  that  an  authority  to  buy 
can  not  be  inferred  simply  from  an  authority  to  sell ;  yet  where 
a  clerk  or  shopman  has  been  accustomed  to  buy  as  well  as  to 
sell,  the  presumption  of  full  authority  is  equally  applicable  to 
both.  Story  on  Agency,  §  89.  By  permitting  another  to  hold 
himself  out  to  the  world  as  his  agent,  the  principal  adopts 
his  acts,  and  will  be  held  bound  to  the  person  who  gives 
credit  thereafter  to  the  other,  in  the  capacity  of  his  agent. 
2  Kent's  Com.  (8th  ed.)  799. 

It  is  suggested,  however,  that  the  goods  here  ordered  were 
not  such  as  were  suited  to  the  business  in  which  appellee  was 
engaged,  and  that,  in  no  view,  could  the  son  bind  appellee  by 
contracts  for  goods  not  in  the  line  of  his  trade. 

The  evidence  fails  to  show  that  the  goods  ordered  were  not 
such  as  are  within  the  line  of  business  in  which  appellee  was 
engaged.  His  evidence  was:  "Am  in. grocery;  general  stock; 
keep  tobacco,  etc."  Another  witness,  Benjamin  Kinkly,  speaks 
of  his  having  a  "  grocery  and  saloon." 

No  witness  says  that  imported  ale  and  cigars,  such  as  were 
ordered,  are  articles  not  adapted  to  such  business,  and  we  are 
not  warranted  in  so  presuming,  in  the  absence  of  evidence. 

We  are  of  opinion  that,  under  the  evidence  before   us,  the 

judgment  does  injustice  to   appellants,   and  that  it   should, 

therefore,  be  reversed.     The  judgment   is  reversed  and  the 

cause  remanded. 

Judgment  reversed. 
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The  Danville  Banking  and  Teust  Company 

v. 

Thomas  S.  Paeks,  Collector. 

1.  Injunction — when  order  for,  is  same  as  the  writ.  Where  the  defendant  in 
a  bill  is  present  when  an  order  for  a  writ  of  injunction  is  granted,  and  has 
full  notice  thereof,  he  is  bound  to  observe  it  the  same  as  if  the  writ  were  issued, 
or  be  in  contempt;  and  on  dismissal  of  the  bill,  thereby  removing  the  restrain- 
ing order,  damages  may  be  properly  assessed. 

2.  Removal  of  cause — to  United  States  court.  The  fact  that  a  non-resident 
complainant,  as  a  stockholder  of  a  banking  corporation  suing,  is  not  allowed 
to  transfer  the  cause  to  the  United  States  court,  can  only  be  assigned  for  error 
by  him,  and  when  he  does  not  unite  in  the  appeal  the  corporation  can  not  be 
heard  to  complain  of  the  refusal  to  transfer  the  cause. 

3.  Same — time  for  making  application.  An  application  by  a  non-resident 
party  to  remove  the  cause  to  the  United  States  court,  must  be  made  at  or  before 
the  term  at  which  the  cause  could  be  first  tried.  Where  the  cause  was  set  for 
hearing,  by  agreement,  at  the  February  term,  and  could  then  have  been  tried, 
and  the  application  was  made  at  the  August  term,  after  a  demurrer  was  put 
in  to  the  bill,  and  the  bond  filed  in  September  following,  the  application  was 
properly  refused. 

4.  Taxation — property  of  banking  corporations.  The  tangible  property  of  a 
corporation  and  the  shares  of  stock,  are  separate  and  distinct  kinds  of  property 
under  different  ownership,  and  are  both  liable  to  taxation  under  the  provisions 
of  the  Revenue  law. 

5.  The  taxation  of  the  tangible  property  of  a  corporation,  and  the  shares 
of  stock  thereof,  is  not  double  taxation,  or  unconstitutional.  The  property, 
though  of  different  ownership,  must  be  taxed  by  the  municipalities  from  which 
such  corporations  derive  their  powers  and  franchises. 

6.  Same — taxing  shares  of  stockholders  may  be  at  the  place  where  corporation 
does  business.  Although,  at  common  law,  personal  property,  as  a  general  rule, 
has  no  situs  of  its  own,  but  follows  the  person  of  the  owner,  the  rule  is  one  of 
convenience  only,  and  is  subject  to  be  changed  by  statute.  Therefoi'e,  the 
Revenue  law,  for  taxing  shares  of  stock  in  a  banking  or  other  corporation  at 
the  place  where  the  corporation  is  located,  without  regard  to  the  residence 
of  the  owners  of  such  shares,  is  constitutional  and  valid.  This  applies  to  pri- 
vate as  well  as  to  National  banks. 

7.  Banking  law  of  1851,  repealed.  The  general  Banking  law  of  1851,  and 
the  several  acts  amendatory  thereof,  at  least  so  far  as  providing  for  taxation, 
have  been  repealed  by  subsequent  legislation. 
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Appeal  from  the  Circuit  Court  of  Vermilion  county;  the 
Hon.  Oliver  L.  Davis,  Judge,  presiding. 

Messrs.  Henry  &  Dove,  and  Mr.  F.  W.  Penwell,  for 
the  appellant. 

Messrs.  Evans  &  Swallow,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery,  exhibited  in  the  Vermilion 
circuit  court,  by  the  Danville  Banking  and  Trust  Company, 
suing  in  behalf  of  themselves  and  all  other  stockholders  of 
the  bank  who  might  desire  to  become  parties  thereto,  as  com- 
plainants, and  against  Thomas  S.  Parks,  assessor  and  collector 
of  taxes  for  Danville  township,  for  the  year  1874,  defendant, 
praying  a  temporary  writ  of  injunction  to  restrain  the  collec- 
tion of  certain  taxes  alleged  to  be  illegal,  and  for  general 
relief. 

A  writ  of  injunction  was  awarded,  but  no  writ  was  issued, 
the  defendant  being  present  at  the  time  the  order  was  granted, 
and  agreeing  to  respect  the  order  without  the  formality  of 
issuing  the  writ,  which  he  did  do,  and,  by  his  attorney,  put  in 
a  demurrer  to  the  bill,  assigning  as  cause,  want  of  equity  in 
the  bill,  and  for  special  causes  appearing  on  the  face  of  the 
bill.  The  demurrer  was  sustained  and  the  bill  dismissed, 
whereupon  defendant  filed  a  suggestion  of  damages  on  account 
of  the  injunction  order,  and  the  court  found,  from  the  evi- 
dence submitted,  damages  to  the  amount  of  one  hundred  dol- 
lars, and  entered  a  decree  for  the  same,  together  with  the  costs. 
To  reverse  this  decree  complainants  appeal,  assigning  various 
errors. 

The  bill  of  complaint  questions  the  validity  of  the  taxes 
assessed  and  levied  upon  the  tangible  property  and  upon  the 
shares  of  stock  of  the  bank,  insisting  that  the  same  is  double 
taxation,  and  is  in  contravention  of  article  9  of  the  constitu- 
tion of  this  State ;  and,  second,  that  the  shares  of  stock  are 
not,  under  the  laws  and  constitution  of  this  State,  liable  to  be 
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taxed  in  the  district  or  township  where  the  bank  is  situated ; 
and,  third,  that  the  bank  and  the  shares  of  stock  are  only 
liable  to  be  taxed  in  accordance  with  the  provisions  of  the 
general  law  and  its  amendments,  under  which  the  bank  was 
incorporated. 

A  minor  question  is  made  on  the  refusal  to  transfer  the 
cause  to  the  United  States  court,  and,  also,  as  to  the  allowance 
of  damages  on  disposing  of  the  demurrer. 

Upon  the  last  two  propositions  it  is  sufficient  to  say,  the 
finding  of  the  court  of  the  damages  was  upon  evidence  sub- 
mitted to  the  court.  It  is  true,  there  was  no  writ  of  injunc- 
tion actually  issued,  but  the  order  for  the  writ  to  issue  was 
regarded  by  all  parties  as  its  equivalent,  and  it  produced  the 
same  effect  as  the  writ  would  have  done.  Defendant  having 
full  notice  of  the  order  for  the  writ,  he  was  bound  to  observe 
it,  or  be  in  contempt.  To  consider  a  bill  of  complaint  like 
this,  ascertain  its  merits,  search  out  the  law  applicable  to  the 
case  made  by  the  bill,  and  argue  a  demurrer  to  it,  the  proof 
shows  was  well  worth  one  hundred  dollars,  the  amount  allowed 
defendant,  as  he  was  liable  to  pay  that  amount  to  remove  the 
restraining  order. 

Upon  the  other  point,  that  Marple,  a  non-resident,  was  not 
allowed  to  transfer  the  cause  to  the  United  States  court,  it  is 
sufficient  to  say,  that  he  does  not  appeal  from  the  decree — he 
neither  prayed  an  appeal  nor  has  he  signed  an  appeal  bond. 
As  he  does  not  complain,  no  one  can  complain  for  him.  But 
it  does  not  appear  that  Marple  was  a  party  to  the  suit  when 
the  application  was  made.  He  did  not,  in  person,  file  a  peti- 
tion for  that  purpose.  A  paper  was  filed  by  the  attorney  of 
appellants,  purporting  to  be  a  petition.  If,  however,  it  was 
so  presented  and  filed  by  Marple,  he  did  not  make  and  file 
the  petition  before,  or  at  the  term  at  which  the  cause  could 
be  first  tried,  as  the  act  of  Congress  requires.  The  cause  was 
set  for  hearing,  by  agreement,  at  the  February  term,  1875,  as 
the  record  shows,  and  could  have  been  tried  at  that  term.    The 
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application  was  made  at  the  August  term,  after  the  demurrer 
had  been  put  in,  and  the  bond  filed  in  September  following. 

The  important  questions  remain  to  be  considered.  As  to 
the  first  point  made  by  appellants,  this  court  has  repeatedly 
held,  that  the  tangible  property  of  a  corporation  and  the  shares 
of  stock  are  separate  and  distinct  kinds  of  property  under  dif- 
ferent ownerships,  the  first  named  being  the  property  of  the 
corporation,  and  the  last  named  is  the  property  of  the  indi- 
vidual stockholders,  both  of  which,  under  the  provisions  of 
the  Revenue  law,  being  subject  to  taxation.  Rev.  Stat.  1874, 
ch.  120.  The  several  sections  of  that  statute  bearing  on  this 
question,  have  received  the  careful  consideration  of  this  court 
in  Pointer  v.  Rockford,  Rock  Island  and  St.  Louis  R.  R.  Co. 
76  111.  561,  and  subsequent  cases,  and  by  the  Supreme  Court 
of  the  United  States  in  Minot  v.  The  Philadelphia,  Wilmington 
and  Baltimore  R.  R.  Co.  18  Wall.  206,  and  Taylor,  Collector, 
v.  Secor,  2  Otto,  575,  and  other  cases.  These  cases  hold  that 
such  taxation  is  neither  double  nor  unconstitutional ;  that  the 
property  of  different  ownerships  must  be  taxed  by  the  muni- 
cipalities from  which  they  derive  their  powers  and  franchises. 

As  to  the  second  point,  that  is  settled  by  this  court  in  the 
case  of  the  First  National  Bank  of  Mendota  v.  Smith,  65  111. 
44,  where,  in  discussing  the  power  of  the  legislature  to  fix  the 
situs  of  shares  of  stock  in  a  bank  for  purposes  of  taxation,  it 
was  said,  while  at  common  law,  and  as  a  general  rule,  personal 
property  has  no  situs  of  its  own,  but  follows  the  person  of  the 
owner,  the  rule  is  one  of  convenience  only,  and  there  is  no 
constitutional  prohibition  on  the  legislature  to  change  the 
rule,  and  therefore  the  act  of  1867,  providing  for  taxing  the 
shares  of  National  banks  at  the  place  where  such  banks  are 
located,  without  regard  to  the  residence  of  the  owners  of  such 
shares,  was  constitutional  and  valid.  The  provisions  of  the 
act  herein  discussed  were  quite  similar  to  the  provisions  of 
section  35  of  the  present  Revenue  law,  under  which  this  con- 
troversy arises.  The  doctrine  applies  as  well  to  private  banks 
as  to  National  banks. 
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As  to  the  remaining  point, — the  general  law  and  amend- 
ments, under  which  appellants  claim  their  property  should  be 
taxed, — it  is  sufficient  to  say,  those  laws  were  expressly  repealed, 
as  will  be  seen  by  section  294  of  the  "Act  for  the  assessment 
of  property  and  for  the  levy  and  collection  of  taxes,"  in  force 
July  1,  1872,  in  which  section  is  found  these  clauses :  Sections 
6  and  7  of  "  An  act  to  amend  an  act  to  establish  a  general 
system  of  banking,"  passed  February  15,  1851,  and  the  acts 
amendatory  thereof,  approved  February  14,  1859.  Session 
Laws,  1872,  p.  70. 

They  were  also  repealed  under  clause  293  of  the  repealing 
act  of  1874,  which,  in  so  many  words,  repeals  the  act  estab- 
lishing the  banking  system  of  1851,  and  all  acts  amendatory 
thereof.     Eev.  Stat.  1874,  ch.  831,  p.  1023. 

After  careful  examination,  we  are  unable  to  perceive  any 
error  in  the  record,  and  affirm  the  decree. 

Decree  affirmed. 


David  G.  Wells 

v. 
Solomon  Lammey  et  al. 

1.  Government  land — waiver  of  right  to  patent  on  right  tract  by  accepting  one 
for  another.  A  party  entitled  to  a  patent,  under  the  lottery  system,  for  the 
north-west  quarter  of  a  certain  section,  by  accepting  a  patent  issued  to  him  for 
the  south-west  quarter  of  the  same  section,  and  his  subsequent  conveyance  of 
the  latter  tract,  waives  his  right  to  claim  title  to  the  first  named  tract;  and 
his  grantee,  by  obtaining  a  still  different  tract,  by  act  of  Congress,  in  lieu  of 
the  one  granted  to  his  grantor,  by  surrendering  the  title  of  the  one  held  by  him 
to  the  United  States  also  waives  all  right  to  insist  upon  a  conveyance  to  him 
of  the  tract  intended  for  his  grantor,  and  leaves  the  title  to  the  tract  intended 
for  the  patentee  in  the  government  to  be  disposed  of  according  to  law,  and  any 
one  afterwards  acquiring  a  patent  thereto  is  entitled  to  protection. 

2.  Patent — who  may  question  right  to.  Where  a  patent,  by  mistake,  is  issued 
for  a  wrong  tract,  and  the  United  States  returns  the  same  as  sold  and  subject 
to  taxation,  and  the  same  is  sold  for  taxes,  and  the  grantee  of  the  patentee, 
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after  the  tax  sale,  finding  the  same  to  be  a  fractional  quarter,  by  act  of  Con- 
gress is  allowed  to  surrender  his  title  and  enter  another  tract,  and  such 
tract  is  afterwards  patented  to  another,  the  party  holding  the  tax  title  with 
twenty  years'  possession,  not  claiming  under  the  United  States,  has  no  equities 
entitling  him  to  relief  in  a  court  of  equity  preventing  the  assertion  of  the  title 
under  the  patent  subsequently  issued. 

3.  Chancery — jurisdiction  to  settle  legal  title.  The  questions  whether  land 
sold  for  taxes  was  subject  to  taxation  and  properly  sold  for  non-payment  of 
taxes,  and  whether  twenty  years  possession  under  the  tax  title  can  be  relied  on 
to  defeat  a  subsequent  patent  issued  after  surrender  of  the  one  first  issued,  and 
whether  the  tax  title  is  valid,  are  all  questions  of  law,  that  may  be  determined 
in  an  action  of  ejectment,  and  consequently  a  court  of  equity  has  no  jurisdic- 
tion to  settle  the  rights  of  the  parties  holding  under  the  last  patent  and  under 
the  tax  title. 

4.  When  there  is  a  complete  remedy  at  law  a  court  of  equity  will  not 
assume  jurisdiction  and  take  the  case  from  a  court  of  law. 

Appeal  from  the  Circuit  Court  of  Calhoun  county;  the 
Hon.  Cyrus  Epler,  Judge,  presiding. 

Mr.  Joseph  S.  Care,  for  the  appellant. 

Messrs.  Dummee,  Brown  &  Kussell,  for  the  appellees. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

The  appellant  brought  an  action  of  ejectment  against  ap- 
pellees to  recover  a  portion  of  the  north-west  quarter  of  section 
35,  township  13  south,  range  2  west,  in  Calhoun  county.  He 
claimed  title  under  a  patent  issued  by  the  United  States,  to 
Aaron  K.  Stiles,  July  1,  1861,  Stiles  having  conveyed  to  one 
Steele,  and  he  to  appellant.  Appellees  claim  under  a  tax  sale 
of  1840,  for  the  taxes  of  1839,  and  also  claim  twenty  years' 
adverse  possession.  After  a  trial,  in  which  appellant  recovered, 
appellees  filled  a  bill  in  equity  to  enjoin  appellant  from  using 
the  patent  on  a  trial  of  the  action,  and  that  he  be  required 
to  convey  to  them.  On  the  hearing,  the  court  found  that  the 
patent  had  been  wrongfully  issued  in  derogation  of  the  rights 
of  appellees,  and  decreed  that  appellant  should  not  use  the 
same  on  trial  of  the  action  of  ejectment.     The  facts  in  regard 
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to   the   conveyance  of  the   quarter  of  land  in  dispute,  by  the 
general  government,  are  substantially  the  following : 

On  the  11th  day  of  March,  1812,  warrant  No.  15,828,  for 
160  acres  of  land,  issued  for  the  services  of  Edward  Smith  as 
private  in  Bucklhr's  company,  9th  regiment  United  States 
Infantry,  was  located  under  the  "  lottery  system  "  in  the  name 
of  John  Smith,  father  and  heir  at  law  of  Edward  Smith,  de- 
ceased, on  the  north-west  quarter,  section  35,  township  13 
south,  range  2  west,  4th  principal  meridian,  Illinois.  The 
patent,  however,  issued  the  same  day,  calls  for  the  south-west 
quarter,  section  35,  township  13  south,  range  2  west.  The 
record  of  the  patent,  which  was  canceled  March  13,  1843,  is 
for  the  north-west  quarter,  section,  town  and  range  afosesaid. 
It  further  appears,  that  one  Daniel  B.  Bush,  through  mesne 
conveyances  from  the  said  John  Smith,  father,  etc.,  became 
possessed  of  the  title  to  said  south-west  quarter,  section  35,  etc., 
and,  finding  that  the  same  was  fractional,  containing  only 
37  j^  acres,  applied  to  Congress  for  relief,  and  on  the  11th 
day  of  August,  1842,  an  "Act  for  the  relief  of  Daniel  B. 
Bush"  was  passed,  which  authorized  him  to  relinquish  to 
the  United  States  the  said  south-west  quarter,  section  35 
etc.,  and  u  to  enter  any  other  quarter  section  "  in  the  land  dis- 
trict in  which  said  fraction  is  situated,  in  the  State  of  Illinois, 
which  should  be  liable  to  entry  at  "  private  sale,"  etc.  See 
United  States  Statutes  at  large,  Little  &  Brown's  edition, 
vol.  6,  p.  850.  In  virtue  of  said  special  act  of  Congress, 
the  said  Bush  selected  the  south-west  quarter,  section  12, 
township  4  south,  range  5,  etc.,  Illinois,  and  having  complied 
with  the  conditions  of  said  law,  a  patent  therefor  was  issued 
to  him  April  17,  1845.  It  further  appears,  that  said  south- 
west quarter,  section  35,  etc.,  was  entered  by  one  Bennett 
Thompson,  August  17,  1835,  in  virtue  of  cash  certificate  No. 
3975,  and  that  the  north-west  fractional  quarter,  section  35, 
township  13  south,  range  2  west,  Springfield,  Illinois,  was  pat- 
ented to  Aaron  K.  Stiles,  July  1,  1861,  in  virtue  of  warrant 
No.  94,814,  for  160  acres,  issued  under  act  of  March  3,  1855. 
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It  will  be  observed  that  this  is  not  a  controversy  between 
John  Smith,  the  patentee,  or  those  claiming  any  rights  in  the 
premises  through  or  under  him,  and  a  subsequent  grantee  of  the 
land  from  the  government.  Appellees  claim  no  interest  what- 
ever in  the  patent  title  to-  the  land ;  they  base  their  right  solely 
upon   a   tax  title  and  adverse  possession   for   twenty  years. 

Smith,  the  patentee,  or  his  grantees,  find  no  fault  whatever 
with  the  act  of  the  government  in  granting  the  land  to  Stiles, 
in  1861. 

The  first  and  most  important  question,  then,  that  arises 
upon  the  record  is,  whether  appellees  have  any  right  to 
invoke  the  aid  of  a  court  of  equity  to  question  the  act  of 
the  government  or  its  grantees,  in  regard  to  a  title  to  land 
in  which  they  have  no  interest  and  to  which  they  are  utter 
strangers.  We  have  not  been  able  to  discover  any  tan- 
gible ground  upon  which  a  court  can  hold  that  they  have 
the  right  to  ask  the  aid  of  a  court  of  chancery  in  regard  to 
the  transaction.  The  land  warrant  held  by  Smith,  was,  no 
doubt,  located  on  the  north-west  quarter  of  section  35,  and 
he  was  doubtless  entitled  to  a  patent  for  that  tract  of  land, 
but  the  patent  issued  to  him  for  the  •  south-west  quarter  of 
section  35,  which  he  accepted,  and,  as  we  must  presume, 
without  objection,  from  the  fact  that  he  subsequently  con- 
veyed that  quarter  section  to  Bush,  and  Bush,  after  receiving  a 
conveyance,  applied  to  Congress  for  relief,  and  obtained  another 
quarter  section  of  land  in  lieu  of  the  one  conveyed  to  him, 
on  the  surrender  of  the  title  obtained  of  Smith.  When  Smith, 
the  patentee,  conveyed  the  land  the  government  granted  to 
him  by  patent,  he  waived  the  right  to  claim  title  to  the  north- 
west quarter  of  section  35,  to  which  he  was  originally  entitled, 
and  when  his  grantee,  Bush,  obtained,  by  act  of  Congress, 
another  quarter,  upon  the  surrender  to  the  government  of  the 
title  which  he  had  acquired  of  Smith,  he,  too,  waived  all  rights 
he  may  have  had  to  insist  upon  a  conveyance  to  him  of  the 
land  intended  for  the  patentee,  Smith.  This,  then,  left  the  title 
to  north-west  quarter  of  section  35  in  the  government,  which 
12—88  III. 
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it  had  a  perfect  right  to  dispose  of  in  the  mode  prescribed  by 
law,  and  as  Stiles  entered  the  land  in  the  manner  required  by 
law,  we  perceive  no  reason  why  he  should  not  be  protected  in 
his  purchase.  But  it  is  said,  appellees  have  equities  which  a 
court  of  chancery  should  protect  as  against  the  patent  issued 
in  1861.  The  facts,  however,  that  the  land  was  returned  by  the 
United  States  to  the  State  as  having  been  sold,  and  subject  to 
taxation,  and  sold  for  the  non-payment  of  taxes,  and  the  tax 
title  acquired  by  appellees,  and  the  possession  of  the  land  taken 
and  held  for  twenty  years,  if  such  be  the  case,  do  not  show 
equities  in  favor  of  appellees,  cognizable  in  a  court  of  chan- 
cery. The  title  to  the  land,  whatever  it  may  be,  held  by  appel- 
lees can  be  proven  and  protected  in  an  action  at  law,  and  if 
it  be  superior  to  that  held  by  appellant,  a  court  of  law  has 
full  and  ample  power  to  settle  that  question  in  the  action  of 
ejectment.  It  is  the  peculiar  province  of  a  court  of  law  to 
determine  and  settle  questions  of  title,  on  the  trial  of  an  action 
of  ejectment.  If  the  land  was  subject  to  taxation  in  1839,  and 
properly  sold  for  the  non-payment  of  taxes  in  1840,  a  court 
of  law  can  determine  that  question  as  well  as  a  court  of  equity. 
If  the  patent  title  was  so  held  that  twenty  years'  adverse  pos- 
session can  be  relied  upon  to  defeat  a  recovery  under  it,  that 
question  can  be  determined  on  the  trial  of  the  action  of  eject- 
ment ;  so,  too,  the  validity  of  the  tax  title  can  be  passed  upon  in 
a  court  of  law.  Indeed,  each  and  every  question  that  will 
properly  arise  under  the  allegations  of  the  bill,  are  questions 
for  a  court  of  law  and  not  of  equity.  It  is  true,  in  some  of  the 
deeds  in  appellees'  chain  of  title,  mistakes  are  alleged  in  the 
description  of  the  premises,  but  it  does  not  appear  to  be  the 
object  and  purpose  of  the  bill  to  correct  them.  The  necessary 
parties  were  not  before  the  court  for  that  purpose,  nor  does 
the  decpee  attempt  to  afford  any  relief  in  that  direction.  The 
whole  scope  and  purpose  of  the  bill,  so  far  as  wTe  understand 
it,  was  to  transfer  the  trial  of  an  action  of  ejectment  from  a 
court  of  law  to  a  court  of  equity.  This  can  not  be  done.  The 
doctrine,  that  where  there  is  a  complete  remedy  at  law,  a  court 
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of  equity  will  not  take  jurisdiction,  is  so  familiar  and  so  well 
understood  that  the  citation  of  authorities  in  its  support  is  not 
necessary.  The  decree  will  be  reversed  and  the  cause  re- 
manded. 

Decree  reversed. 


The  Springfield  and  Northwestern  Railway  Co.  et  al, 

v. 
Pike  C.  Ross. 

Judgment — vacating — affidavit  An  affidavit  filed  by  a  receiver  of  a  railway 
company  to  vacate  a  judgment  in  ejectment  against  the  company,  in  which  no 
one  appeared  for  the  company  at  the  trial,  and  which  alleges,  on  information 
and  belief,  that  the  plaintiff,  by  a  written  agreement,  in  consideration  of  the 
promise  of  the  company  to  pay  him  a  certain  sum,  sold  the  land  to  the  com- 
pany, and  that  he  has  reasonable  hopes  of  obtaining  the  agreement  or  proving 
its  contents,  but  which  fails  to  show  that  the  consideration  had  been  paid,  is 
fatally  defective  in  not  positively  showing  the  existence  of  such  agreement, 
and  in  not  showing  payment. 

Appeal  from  the  Circuit  Court  of  Mason  county;  the  Hon. 
Lyman  Lacey,  Judge,  presiding. 

This  suit  was  commenced  in  ejectment,  against  the  Spring- 
field and  Northwestern  Railway  Company,  to  recover  premises 
described  in  the  declaration,  which  plaintiff  claimed  in  fee 
simple.  Service  of  process  was  had  on  the  railway  company, 
and  at  the  November  term,  1874,  a  trial  was  had,  on  a  plea  of 
not  guilty,  by  consent  of  parties,  before  the  court,  without  the 
intervention  of  a  jury.  On  that  trial,  the  court  found  the 
issues  for  plaintiff,  and  that  he  was  the  owner,  in  fee  simple, 
of  the  premises.  That  judgment  was,  on  motion  of  defend- 
ant, set  aside,  under  the  statute,  and  a  new  trial  awarded. 

At  the  November  term,  1875,  no  one  appearing  for  defend- 
ant, the  cause  was  submitted  to  a  jury  for  trial,  who  found  for 
plaintiff,  and  upon  their  verdict  the  court  rendered  judgment 
in  the  usual  form.     In  the  meantime,  George  N.  Black  had 
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been  appointed  receiver,  by  one  of  the  Federal  courts,  of  the 
effects  of  the  railway  company,  and  had  taken  actual  posses- 
sion of  all  its  property,  both  real  and  personal.  At  the  same 
term  of  court  at  which  the  trial  was  had,  the  receiver  entered 
his  motion  to  vacate  the  judgment,  and  for  leave  to  defend, 
which  motion  the  court  overruled,  and  that  decision  is  assigned 
for  error. 

Mr.  A.  Orendorff,  for  the  appellants. 

Messrs.  Fullerton  &  Wallace,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

Both  the  railway  company  and  the  receiver  appointed  by 
the  Federal  court  have  joined  in  this  appeal,  and  assigned 
errors,  but  there  can  be  no  pretense  that  the  judgment  was 
erroneous  as  to  the  company.  There  had  been  service  of  pro- 
cess upon  the  company,  and  appearance  by  attorney,  and  one 
trial  had  upon  the  merits  of  the  case,  after  which  the  judg- 
ment rendered  was  set  aside,  under  the  statute,  on  its  motion. 

As  to  the  motion  made  by  the  receiver  to  vacate  the  last 
judgment  rendered,  there  is  one  conclusive  reason  why  it 
should  not  be  granted.  The  affidavit  filed  in  support  of  the 
motion  shows  no  merits  in  the  defense  the  receiver  proposes 
to  make.  It  is  alleged,  on  information  and  belief,  that  plain- 
tiff, by  a  written  agreement,  in  consideration  of  the  promise 
of  the  company  to  pay  him  a  certain  sum  of  money,  sold  the 
land  in  controversy  to  the  railway  company,  and  that  the 
receiver  has  reasonable  hopes  of  obtaining  possession  of  the 
agreement  or  proving  its  contents.  The  affidavit  contains  no 
averment  the  consideration  mentioned  had  ever  been  paid,  or 
any  positive  averment  any  such  agreement  existed.  It  is  fatally 
defective  in  both  respects. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 
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Trustees  of  Schools,  etc. 

v. 

William  M.  Smith  et  al. 

1.  School  treasurer — liability  for  notes  coming  to  his  hands.  Where,  at  the 
time  of  the  appointment  of  a  township  school  treasurer,  the  permanent  school 
fund  was  all  loaned  out,  and  he  received  the  notes  therefor,  and  upon  his  death 
his  administrator  failed  to  find  and  deliver  over  a  part  of  such  notes,  this  was 
held,  prima  facie  sufficient  to  show  a  default  on  his  part  to  the  amount  of  the  notes 
not  found,  without  proof  of  his  having  collected  the  same,  for  which  his  sure- 
ties were  liable. 

2.  The  sureties  of  a  township  school  treasurer,  to  exonorate  themselves 
from  liability,  must  show  that  he  had  paid  out  or  disposed  of  the  whole 
sum  which  came  into  his  hands,  according  to  law,  including  the  amount  in 
notes  as  well  as  in  money,  the  treasurer  being  bound  to  respond  in  money  or 
securities  for  the  whole.  The  presumption  that,  as  an  officer,  he  did  his  duty, 
can  avail  nothing  against  proof  to  the  contrary. 

3.  Same — presumption  as  to  time  of  defalcation.  Where  a  school  treasurer 
was  reappointed  about  five  months  before  his  death,  but  gave  no  new  bond,  and 
after  his  death  it  was  found  he  was  a  defaulter  in  a  given  sum,  in  the  absence 
of  proof  that  he  had  in  his  hands  all  the  moneys  and  securities  entrusted  to  him 
during  his  first  term  of  office,  it  was  held,  that  it  could  not  be  presumed  he  paid 
over  all  the  moneys  and  notes  to  himself  as  his  own  successor,  so  as  to  exonerate 
his  securities.  A  defalcation  being  established,  and  no  time  shown  when  it 
occurred,  it  may  as  well  be  presumed  that  he  misapplied  the  funds  during  his 
first  term  as  during  the  time  after  his  reappointment. 

4.  An  entry  upon  the  minutes  of  the  board  of  trustees,  at  the  time  a  school 
treasurer  is  reappointed,  that  he  made  a  report  as  treasurer,  and  the  same  was 
"carefully  examined,"  is  not  evidence  that  his  defalcation  had  not  then 
occurred. 

5.  Proof  that  a  school  treasurer,  after  his  reappointment,  received  money  on 
a  school  note  in  his  possession,  without  proof  when  the  note  came  to  his  hands, 
whether  before  or  after  his  reappointment,  is  not  sufficient  to  charge  the  sure- 
ties on  his  bond  given  at  his  first  appointment. 

6.  Application  of  payment.  Where  a  school  treasurer,  after  his  reappoint- 
ment, and  death  without  giving  a  new  bond,  was  found  to  be  in  default,  for  a 
part  of  which  his  sureties  on  his  bond  were  not  liable,  and  judgment  was  re- 
covered against  his  estate  for  the  whole,  and  payment  made  of  part  of  the 
judgment,  it  was  insisted  that  the  payment  should  be  applied  first  on  the  part 
of  the  debt  not  secured,  but  it  was  held,  this  was  not  a  case  for  the  appropria- 
tion of  payments,  there  being  but  a  single  indebtedness  evidenced  by  the 
judgment. 
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Statement  of  the  case. 

Appeal  from  the  Circuit  Court  of  McLean  county. 

This  was  a  suit  by  the  trustees  of  schools  of  township  24 
north  of  range  4  east,  of  the  third  principal  meridian,  upon  a 
township  treasurer's  bond  to  them,  where  there  was  judgment 
for  the  defendants,  and  the  plaintiffs  appealed. 

The  bill  of  exceptions  shows  that  on  the  29th  day  of  March, 
1870,  one  Isaac  Smith  was  appointed  township  treasurer  by 
the  plaintiffs,  and  gave  the  bond  in  suit,  with  the  defendants 
as  sureties,  it  being  in  the  usual  statutory  form,  conditioned  for 
the  faithful  discharge  of  all  the  duties  of  the  office  and  for  the 
delivery  by  the  principal  to  his  successor  in  office  of  all  mon- 
eys, books,  papers,  securities  and  property  in  his  hands  as  such 
township  treasurer;  that  upon  the  giving  of  the  bond  Smith 
entered  upon  the  duties  of  the  office,  and  as  such  township 
treasurer  at  that  time  received  of  the  permanent  school  fund 
(all  loaned)  $9140.50,  and  of  the  district  school  fund  $786.88  ; 
that  he  continued  to  act  under  such  appointment  until  March  28, 
1872,  when,  at  a  meeting  of  the  trustees  of  schools,  as  shown  by 
their  minutes,  he  made  his  report  as  treasurer,  and  the  same 
was  "  carefully  examined,"  and  that  he  was  then  appointed  as 
his  own  successor,  and  continued  to  act  as  treasurer  without 
giving  a  new  bond  until  October,  1872,  when  he  died,  and 
William  McHugh  was  then  duly  appointed  as  his  successor, 
and  qualified  as  such,  whereupon  the  administrator  of  Smith 
turned  over  to  McHugh  all  the  school  notes  and  evidences  of 
indebtedness  and  money  and  other  school  property  found 
among  the  papers  and  property  of  said  deceased ;  that  Smith 
was  then  found  to  be  a  defaulter  to  the  school  fund  of  said 
township  to  the  amount  of  $3281.67,  which  sum  was  proved 
up  against  the  estate  of  Smith  and  allowed  by  the  probate 
court  of  McLean  county  as  a  preferred  claim ;  that  the  estate 
has  been  fully  settled,  and  that  $1160.55  has  been  realized  out 
of  the  estate,  leaving  a  balance  due  to  the  school  fund  of 
$2121.12,  no  part  of  which  has  been  paid. 

It  further  appears,  that  between  the  time  of  Smith's  reap- 
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pointment,  March  28,  1872,  and  his  death,  there  was  paid  to 
Smith  §600,  amount  due  on  a  school  note  in  his  possession, 
and  $75  of  the  swamp  land  fund,  and  that  he  had  no  money 
on  han$  at  his  decease.     This  was  all  the  evidence. 

The  township  treasurer's  term  of  office,  by  the  statute,  is  two 
years,  and  until  his  successor  is  appointed.  Laws  1865,  p.  115, 
section  32.  The  statute  requires  that  the  township  treasurer 
appointed  by  the  board  of  trustees,  shall,  before  entering  upon 
his  duties,  execute  a  bond,  with  two  or  more  freeholders  as 
securities,  for  the  faithful  performance  of  the  duties  of  his  office, 
and  that  the  securities  shall  be  approved  by  at  least  a  majority 
of  the  board.     Laws  1857,  p.  281,  sec  55.  % 

Messrs.  Bowell  &  Hamilton,  for  the  appellants. 

Mr.  L.  Weldon,  and  Mr.  W.  S.  Coy,  for  the  appellees. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

Appellees  say,  there  is  no  evidence  showing  that  Isaac 
Smith  was  a  defaulter  even  at  the  time  of  his  death;  that  there 
is  no  evidence  that  he  ever  received  any  of  the  permanent 
fund  of  the  township,  the  evidence  showing  that  the  whole  of 
that  was  loaned  at  the  time  of  his  appointment  in  1870,  that 
the  only  evidence  of  a  default  was,  that  after  his  death  his 
administrator  failed  to  find  all  the  property  belonging  to 
the  township.  This  latter  was  prima  facie  sufficient.  The 
evidence  shows  that  Smith,  on  his  taking  upon  himself  the 
office,  March  29,  1870,  received  from  two  funds  the  sum  of 
$9927.38,  and  if  part  thereof  was  loaned  at  the  time,  he  had 
the  securities  for  the  amounts  loaned,  and  he  was  bound  to 
respond  in  money  or  securities  to  the  extent  of  that  sum.  The 
deficiency  between  the  amount  on  hand,  and  what  had  been 
received,  which  was  found  upon  his  death,  made  a  case  of  de- 
fault on  his  part.  The  whole  amount  of  that  deficiency,  after 
deducting  what  had  been  paid  by  the  estate  of  Isaac  Smith  to 
apply  thereon,  is  $2112.12,  and  deducting  therefrom  $675, 
which  was  received  after  reappointment  for  the  second  term, 
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leaves  $1446.12  as  the  sum  which  came  into  the  hands  of  the 
treasurer  during  his  first  term  of  office ;  the  fact  that  part 
thereof  was  securities  for  money  loaned,  making  no  difference, 
as  before  said.  The  treasurer,  then,  during  his  first  term  of 
office,  became  chargeable  with  this  sum  of  $1446.12,  and  stands 
charged  therewith  until  his  discharge  be  shown. 

Appellees,  to  exonerate  themselves  as  sureties  upon  his  bond, 
must  show  that  the  treasurer  paid  out  or  disposed  of  this  sum 
in  pursuance  to  law.  Coons  v.  The  People,  76  111.  384.  Noth- 
ing of  the  kind  is  shown  here.  All  that  is  pretended  in  this 
respect,  is  the  urging  of  presumptions  that  there  was  no  de- 
fault, claimed  as  arising  out  of  various  statutory  provisions 
in  relation  to  the  subject,  and  the  general  presumption  of  the 
performance  of  duty.  But  such  presumptions  avail  nothing 
against  proof  to  the  contrary,  that  there  was  a  default,  which 
we  find  from  the  evidence. 

It  is  said  that  Isaac  Smith  became  his  own  successor  in 
office,  by  virtue  of  his  reappointment  in  March,  1872,  and 
that  the  law  presumes  he  paid  over  all  the  money  and  deliv- 
ered all  the  property  of  which  he  was  the  custodian,  to  him- 
self, as  such  successor,  at  that  time — the  law  requiring  a  town- 
ship treasurer,  at  the  expiration  of  his  term  of  office,  to  pay  and 
deliver  over  to  his  successor  in  office  all  money  on  hand  and 
all  notes  and  securities  for  moneys,  papers,  etc. 

Smith, after  his  reappointment,  never  gave  a  new  bond  with 
securities  for  the  faithful  performance  of  the  duties  of  the 
office,  the  statute  requiring  that  the  township  treasurer  shall 
do  so  "  before  entering  upon  his  duties."  If  there  had  been 
proof  here  that  the  amount  in  question  was  on  hand  at  the 
time  of  the  reappointment,  March  29,  1872,  then  it  would 
have  been  a  subject  for  consideration,  whether,  under  the  cir- 
cumstances here,  it  could  be  set  up  as  a  discharge  that  the 
treasurer  had  paid  over  such  amount  to  his  successor  in  office, 
himself,  and  faithfully  discharged  the  duties  of  his  office  in  so 
doing,  he  not  having  given  a  new  bond.  But  there  was  no 
such  proof,  and  hence,  as  we  consider,  that  question  does  not 
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come  up.  It  is  insisted  that  it  is  the  presumption  that  the 
amount  was  then  on  hand  at  the  expiration  of  the  first  term. 
We  do  not  admit  that.  The  defalcation  is  established,  but  the 
time  at  which  it  occurred,  whether  during  the  first  term  or 
subsequent  to  the  reappointment,  does  not  appear,  and  we  do 
not  see  why  it  may  not  as  well  be  presumed  that  the  treasurer 
misappropriated  the  money  during  the  time  of  his  first  term  of 
office,  as  during  the  time  which  elapsed  after  his  reappointment. 

The  mere  naked  fact,  as  shown  by  the  minutes  of  the  trus- 
tees, that  the  treasurer,  at  the  time  he  was  reappointed,  made 
his  report  as  treasurer,  and  the  same  was  "  carefully  exam- 
ined," Ave  do  not  attach  any  significance  to,  as  proof  in  this 
regard.  It  can  be  the  foundation  of  only  conjecture.  The 
report  was  but  a  statement  of  the  treasurer,  and  it  was  care- 
fully examined,  that  is  all. 

As  respects  the  $600,  shown  by  the  evidence  to  have  been 
paid  to  Smith  between  the  time  of  his  reappointment,  March 
28,  1872,  and  his  death,  on  a  school  note  in  his  possession, 
appellants  claim  that  appellees  are  liable  for  that  also ;  that 
this  was  a  note  in  the  hands  of  Smith  as  treasurer,  during  the 
two  years  of  his  term  of  office  in  respect  of  which  the  bond 
was  given,  and  that  it  is  not  shown  that  this  note  was  properly 
accounted  for  and  paid  over  to  the  treasurer's  successor  in 
office  according  to  the  condition  of  the  bond.  We  may  dismiss 
this  with  the  remark,  that  it  does  not  appear  that  this  note  was 
in  the  hands  of  Smith  during  the  said  two  years.  All  the 
evidence  shows  is,  that  it  was  a  "  school  note  in  his  posses- 
sion." It  might  have  first  come  into  Smith's  possession  as 
well  during  the  five  months  after  his  reappointment,  as  dur- 
ing the  two  years  previous. 

The  whole  amount  of  the  defalcation,  including  the  $675, 
shown  by  the  evidence  to  have  been  received  by  Smith  after 
the  expiration  of  the  two  years,  was  $3281.67,  of  which  total, 
$1160.55  has  been  paid  by  his  estate,  and  it  is  insisted  further, 
by  appellants,  that  the  law  should  apply  this  $1160.55  first  to 
the  payment  of  the  $675,  and  then  on  the  remainder  of  the 
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defalcation,  in  accordance  with  the  principle  that  where  a  cred- 
itor holds  two  debts  against  another,  one  secured  and  the  other 
not,  and  a  payment  has  been  made  by  the  debtor  without  ap- 
plication of  it  by  either  party,  the  law  will  apply  it  to  the  debt 
not  secured,  thus  leaving  $2121.12  as  the  amount  of  appellees' 
liability. 

We  do  not  regard  this  a  case  for  the  appropriation  of  pay- 
ments. There  were  no  two  debts  here,  and  no  opportunity 
for  the  application  of  payments,  but  a  single  indebtedness, 
which  was  merged  in  a  judgment  in  favor  of  the  creditor, 
to-wit :  the  allowance  of  the  claim  by  the  probate  court,  and 
the  payment  made  was  simply  one  on  the  judgment  and  a 
credit  to  be  deducted  therefrom.  • 

Being  of  the  opinion  that  the  evidence  shows  here  a  liability 
against  the  appellees  to  the  extent  of  the  $1446.12  hereinbefore 
declared,  and  no  further,  the  judgment  will  be  reversed  and 
the  cause  remanded. 

Judgment  reversed. 


Jacob  Noble 

v. 

Jefferson  Chrisman. 

1.  Boundaries — finding  corners  where  monuments  are  lost.  Where  the  original 
monuments  of  the  corners  of  sections  in  the  government  surveys  are  lost,  or 
can  not  be  found,  and  no  other  means  of  locating  them  can  be  had,  the  plan  of 
pro  rating  along  the  range  or  other  line  may  be  resorted  to,  as  the  fairest 
approximation  of  the  corners,  though  by  no  means  certain ;  but  the  indications 
from  such  a  process,  in  a  case  like  this,  are  far  less  reliable  than  the  circum- 
stantial evidence  found  in  tracing  the  field  note  course  from  a  known  section 
corner  east  or  west  to  a  point  where  that  course  intersects  the  range  line. 

2.  Same — result  of  former  suit  between  others  not  to  be  considered.  In  a  suit 
involving  the  original  location  of  the  north  line  of  a  section,  where  two  corners 
are  claimed  as  the  original  corner  of  the  section,  and  the  jury  are  incidentally 
informed  by  the  witnesses  of  a  prior  suit  between  different  parties,  in  which 
such  line  had  been  brought  in  question,  and  that  it  had  been  decided  in  such 
manner  the  surveyors  thought  it  was  settled  that  one  of  the  corners  claimed 
was  the  government  corner  for  one  township,  and  the  other  corner  for  the 
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township  next  west,  the  court  should,  if  asked,  instruct  the  jury  not  to  take 
into  consideration  the  result  of  any  former  suit  in  regard  to  the  north  line  of 
such  section,  and  that  the  verdict  in  such  case  has  nothing  to  do  with  the  issues 
before  them. 

3.  Same — declarations  of  persons  acquainted  as  to  original  corners,  as  evidence. 
The  declarations  of  persons  who  have  since  died,  but  who  had  peculiarly  good 
means  of  knowledge  on  the  subject,  made  when  they  had  no  interest  in  mis- 
representing the  truth,  on  questions  of  land  marks  and  boundaries,  or  as  to  the 
place  of  a  government  corner,  are  admissible  as  evidence  on  the  question.  Such 
declarations,  made  by  a  person  owning  a  tract  affected  by  the  question  before 
any  improvements  were  put  upon  the  adjoining  lands,  are  admissible,  it  not 
being  material  to  his  interest  whether  the  line  is  a  little  further  north  or  south 
in  such  case. 

4.  Same — estoppel  by  acquiescence.  In  a  contest  as  to  the  true  boundary  line 
east  and  west  between  two  quarters  of  land,  where  it  appears  that  the  defend- 
ant, as  the  owner  of  the  south  quarter,  first  improved  the  same,  if,  at  the  time 
he  built  his  north  line  of  fence,  there  was  then  a  controversy  as  to  which  of  two 
corners  was  the  true  one,  then,  so  far  as  the  question  of  estoppel  is  concerned, 
to  find  for  the  defendant  is  erroneous. 

5.  Estoppel — when  it  arises,  and  from  what.  An  estoppel  in  pais  rests  upon 
the  act  of  the  party  to  be  estopped,  or  some  omission  on  his  part  to  speak  or 
act,  by  which  some  supposed  right  of  another  seems  to  be  waived,  or  in  a  case 
and  under  circumstances  where  some  other  party  acts  upon  the  faith  of  such 
act  or  omission,  and  changes  his  condition.  It  rests,  in  all  cases,  upon  the  fact 
that,  under  the  circumstances,  the  party  to  be  estopped  ought  to  have  acted 
differently,  if  he  did  not  intend  to  waive  his  right. 

Ajppeal  from  the  Circuit  Court  of  McLean  county. 
Messrs.  Eowell  &  Hamilton,  for  the  appellant. 

Messrs.  Stevenson  &  Ewing,  and  Messrs.  Kaee  &  Kakr, 
for  the  appellee. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court: 

This  is  an  action  of  ejectment,  brought,  in  1872,  by  Chris- 
man,  to  recover  from  defendant,  Noble,  a  strip  of  land  then 
in  his  possession,  and  which  he  had  inclosed  in  his  fenced 
lands  as  early  as  1858,  but  which  plaintiff  now  claims  is  a  part 
of  his  land,  adjoining  defendant's  land. 

Plaintiff,  it  is  conceded,  is  the  owner  of  the  north-west 
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quarter  of  section  19,  in  township  22  north  of  range  2  east  of 
the  third  principal  meridian,  and  it  is  admitted  that  defendant 
is  the  owner  of  the  quarter  section  of  land  adjoining  plaintiff's 
land  on  the  south  line  thereof,  being  the  south-west  quarter  of 
this  same  section  19.  In  1856  defendant  took  possession  of 
his  land,  fenced  part  of  it  that  year,  finished  his  fencing  the 
next  year,  placing  the  fence  for  his  north  boundary  where  it 
now  stands.  A  public  road  had  been  established  along  this 
quarter  section  line,  and,  in  fencing,  defendant  left  out  a 
proper  width  of  land  for  one-half  of  the  road.  Within  a  year 
or  two,  defendant  planted  an  orchard  near  his  north  fence, 
and  built  his  house  so  near  to  the  road  that,  should  plaintiff 
recover  the  land  in  controversy,  it  will  take  from  defendant 
two  rows  of  apple  trees,  and  leave  his  house  very  near  to  his 
north  line.  At  the  time  when  these  improvements  were  made, 
the  land  of  plaintiff  was  owned  by  one  Paswaters,  from  whom 
plaintiff  subsequently,  and  since  1865,  has  acquired  title. 
These  improvements  of  defendant  were  made  with  the  knowl- 
edge of  Paswaters,  and  without  objection  by  him.  Not  only 
so,  but  about  the  time  when  defendant  was  planting  his 
orchard  and  building  his  house,  Paswaters  took  possession  of 
what  is  now  plaintiff's  tract  of  land,  and  built  his  fence  for 
his  south  boundary,  in  conformity  to  the  line  adopted  by  de- 
fendant. At  first  he  did  not  leave  out  space  enough  for  the 
road,  but  afterward,  in  1865,  his  tenant,  by  his  direction, 
moved  this  fence  back,  so  as  to  leave  a  lane.  Thus  the  bound- 
ary fences,  and  the  road  between  these  tracts,  remained  and 
were  kept  up  until  the  bringing  of  this  action. 

In  this  action,  plaintiff  claims  that  the  quarter  section  cor- 
ner, at  the  west  end  of  the  boundary  between  his  land  and 
that  of  defendant,  should  be  one  chain  and  forty-one  links 
farther  south  than  the  point  where  the  present  boundary  be- 
tween them  intersects  the  range  line,  and  that  the  east  end  of 
this  boundary  should  be  placed  seventy  links  south  of  its 
present  location. 

Judgment  in  the  circuit  court  was  rendered  for  the  plaintiff, 
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and  defendant  brings  the  case  here  by  appeal,  and  insists  that 
the  court  erred  in  improperly  limiting  the  legal  effect  to  be 
given  to  certain  parts  of  the  testimony,  and  in  the  giving  of 
certain  instructions,  and  in  the  refusal  to  give  others,  and  also 
insists  ^that  the  verdict  was  so  palpably  against  the  weight  of 
the  evidence,  that  his  motion  for  a  new  trial  ought  to  have 
been  allowed. 

The  proper  determination  of  the  questions  thus  presented, 
involves  an  examination  of  the  evidence,  direct  and  circum- 
stantial, bearing  upon  the  issue. 

The  public  lands  in  McLean  county  were  surveyed  by  the 
government  in  the  year  1823.  By  the  plan  of  surveying  in 
use  at  that  time,  no  government  monument  was  required  to  be 
erected  at  the  west  end  of  the  line,  between  these  two  quarter 
sections,  nor  is  there  any  direct  evidence  in  the  case  tending 
to  show  the  location  of  the  corresponding  quarter  section  cor- 
ner, at  the  middle  of  the  east  line  of  section  24,  lying  imme- 
diately west  of  this  section.  The  claim  of  plaintiff  rests  upon 
the  hypothesis  that  a  mistaken  notion  had  prevailed  as  to  the 
true  location  of  the  section  corner  for  the  north-west  corner 
of  this  section,  and  that  the  present  line  between  these  two 
quarters  of  this  section  was  (by  reason  of  the  mistake  as  to  the 
section  corner)  located  in  the  wrong  place.  This  township  22 
north,  range  2  east,  in  which  this  section  19  lies,  is  called 
Randolph  township,  and  the  township  lying  adjoining  this,  on 
the  west,  is  called  Funk's  Grove  township.  Section  24,  in 
Funk's  Grove,  adjoins  this  section  19,  in  Randolph  township. 
There  are  three  points  on  the  range  line,  near  the  north-west 
corner  of  this  section  19,  each  of  which  is  claimed,  by  one  or 
the  other  party,  to  be  the  true  location  of  an  original  monu- 
ment for  a  section  corner.  One  is  called  "the  Halderman 
corner,"  one  is  called  "the  Noble  corner,"  and  the  other 
may  be  called  "  the  Swarts  corner." 

By  the  field  notes  of  the  government  surveys  of  these  town- 
ships, (as  is  usual  in  sections  adjoining  each  other,  and  having 
a  range  line  for  a  common  boundary,)  it  appears  that  the 
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monument  for  the  north-east  corner  of  section  24  was  erected 
two  chains  and  twenty-six  links  north  of  the  monument  erected 
for  the  north-west  corner  of  section  19.  The  government 
surveyors,  therefore,  ought  to  have  erected,  and  the  field  notes 
show  that  they  did  erect,  monuments  at  two  of  these  points, 
but  it  is  clear  that  all  three  of  the  points  are  not  at  places 
marked  with  such  monuments.  The  Swarts  corner  is  farthest 
north,  the  Noble  corner  next,  and  the  Halderman  corner  is 
farthest  south.  The  Swarts  corner  is  two  chains  and  twenty- 
six  links  north  of  the  Noble  corner,  and  the  Halderman  corner 
is  one  chain  and  seventy  links  south  of  the  Noble  corner. 

The  only  surveyors  by  whom,  it  is  alleged,  indications  of 
monuments  have  been  seen  at  these  several  points,  are  four. 
The  evidence  tends  to  prove,  that  Noble  saw  monuments  at 
the  Noble  corner,  and  at  the  Swarts  corner,  in  1835  and  after- 
wards, while  the  original  monuments  were  well  preserved 
throughout  the  town,  and  that  in  1851  Swarts  saw  monuments 
at  the  Noble  corner  and  at  the  Swarts  corner;  that,  in  1852, 
Folson  saw  a  monument  at  the  Noble  corner,  but  could  not 
find  the  Swarts  corner;  and  that,  in  1856,  twenty-three  years 
after  the  monuments  were  erected,  Halderman  recognized  the 
Noble  corner  as  a  government  corner,  and  saw,  for  the  first 
time,  a  monument  at  the  Halderman  corner.  This  was  twenty- 
three  years  after  the  government  corners  were  erected.  A 
few  days  after  this,  Folson,  hearing  of  the  discovery  of  the 
Halderman  corner,  visited  it,  and,  on  examination,  could  see 
no  evidence  of  a  monument. 

Swarts  and  Folson  gave  testimony  in  the  case.  The  opin- 
ions of  Halderman  and  Noble  were  given  by  witnesses  who 
heard  them  make  declarations  on  the  subject.  Noble  is  shown 
to  have  died  before  this  action  was  brought.  The  testimony 
does  not  show  the  death  of  Halderman,  nor  is  any  reason 
shown  why  his  testimony  might  not  have  been  taken.  As  his 
declarations  were  received  without  question,  his  death  is  pre- 
sumed. The  opinion  of  Halderman,  that  the  Halderman  cor- 
ner was   at  a   government  monument,  was   fortified  by  four 
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witnesses,  who  were  present  at  Halderman's  survey  in  1856, 
who  thought  the  appearance  of  the  ground  showed  a  mound 
and  a  pit,  and  who  testify,  that,  by  digging  in  the  mound,  "a 
piece  of  rotten  wood,  which  looked  like  a  piece  of  a  stake," 
was  brought  out  with  the  second  spadeful  of  earth.  Swarts 
swears  he  found,  in  1851,  at  the  Swarts  corner,  a  mound,  a 
pit,  and  a  stake  in  the  mound. 

The  evidence  is  very  satisfactory  that  the  Noble  corner  is 
an  original  government  corner.  Noble,  Swarts,  Poison  and 
Halderman  all  agree  in  pronouncing  it  a  government  corner. 
They  differ  in  this :  Noble,  Swarts  and  Folson  agree  in  pro- 
nouncing it  the  government  corner  for  the  north-west  corner 
of  section  19,  in  Randolph  township;  Halderman  pronounced 
it  the  government  corner  for  the  north-east  corner  of  section 
24,  in  Funk's  Grove  township.  The  position  of  Noble,  Swarts 
and  Folson  is  fortified  by  the  fact,  that  all  the  fences  built  on 
and  near  this  range  line,  in  both  Funk's  Grove  and  Randolph 
townships,  prior  to  1856,  are  found  to  be  in  conformity  with 
the  idea  that  the  Noble  corner  is  the  true  corner  for  the  north- 
west corner  of  section  19,  in  Randolph,  and  the  Swarts  corner 
is  the  true  corner  for  section  24,  in  Funk's  Grove  township, 
and  by  the  fact  that  all  the  fences  built  after  that  date,  until 
about  1867  or  1868,  on  each  side  of  this  range  line,  were  built 
in  conformity  to  the  same  idea,  except  two  fences :  that  of 
Howser,  for  the  south  line  of  section  18,  in  Randolph,  and 
that  of  Funk,  for  the  north  line  of  section  24,  in  Funk's  Grove 
township. 

Many  of  these  fences  must  have  been  built  at  an  early  day, 
(the  north  line  of  section  20,  in  Randolph,  was  built  in  1835,) 
when  many  monuments,  now  destroyed,  were  plainly  visible. 
It  .is  hardly  probable  that,  in  locating  all  these  fences  through- 
out the  whole  six  miles,  reliance  was  placed  alone  on  this 
Noble  corner.  Many  of  the  fences  in  the  south  and  north 
parts  of  the  towns,  on  each  side  of  the  range  line,  must  have 
been  originally  located  from  monuments  then  known  in  their 
immediate  vicinity,  and  without   any  reference  to  this  Noble 
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corner.  The  fact  that  the  location  of  all  of  them  is  in  con- 
formity to  the  Noble  corner  as  the  section  corner  for  the 
north-west  of  section  19,  and  are  not  in  conformity  with  the 
theory  that  the  true  corner  of  that  section  is  at  the  Haider  man 
corner,  greatly  fortifies  the  opinion  of  the  three  surveyors — 
that  the  Noble  corner  is  the  true  corner  for  section  19. 

The  section  corners  for  the  sections  in  Funk's  Grove  town- 
ship, which  adjoin  this  range  line,  were  (by  the  plan  of  sur- 
veying used  by  the  government  surveyors)  established  when 
the  range  line  was  run,  and  monuments  were  then  erected  for 
the  corners  of  these  sections.  Then  it  was  that  the  monu- 
ment was  erected  at  the  north-east  of  section  24,  in  Funk's 
Grove  township.  After  this,  the  townships  "were  subdivided, 
and  the  north -wTest  corner  of  section  19  was  then  established. 
In  doing  this,  the  north-west  corner  of  section  20,  in  Randolph, 
was  established,  by  starting  at  the  monument,  on  the  township 
line,  on  the  south,  (erected  there,  for  the  south-west  corner  of 
section  32,  by  the  government  surveyors  when  the  public  lands 
were  run  off  into  townships,)  and  running  a  line  north,  and 
parallel  to  the  east  line  of  that  township,  for  the  distance  of 
three  miles,  stopping  at  each  quarter  section  corner  to  erect  a 
monument,  and  at  each  section  corner  to  run  east  and  west, 
and  locate  and  mark  the  corners  on  these  east  and  west  lines. 
Having  thus  measured  north,  from  the  south-west  corner  of 
section  32,  the  distance  of  three  miles,  the  north-west  corner 
of  section  20  was  established,  and  a  monument  was  there 
erected.  After  locating  the  north  line  of  section  20,  and 
erecting  a  monument  at  the  quarter  section  corner,  on  the 
north  line  of  that  section,  the  surveyors  then  proceeded  to 
establish  the  north-west  corner  of  section  19,  in  Randolph, 
by  running  a  line  west  (and  parallel  to  the  south  line  of  the 
township)  until  it  intersected  the  range  line,  and  there  they 
erected  a  monument  for  the  north-west  corner  of  this  section, 
and  that  without  regard  to  the  monument  before  that  erected 
for  the  north-east  corner  of  section  24,  in  Funk's  Grove.  To 
enable  those  who  should  come  after  them  the  more  readily  to 
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determine  exactly  where  this  north-west  corner  for  section  19 
had  been  erected,  it  was  their  duty  to  measure  the  distance 
north  and  south  between  this  monument  and  the  monument 
already  erected  at  the  north-east  corner  of  section  24,  and 
record  the  same  in  the  field  notes.  This  was  done  in  this 
case,  and  the  field  notes  show  that  the  monument  erected  for 
the  north-west  corner  of  section  19,  in  Randolph,  was  south 
of  the  monument  erected  for  the  north-east  corner  of  section 
24,  in  Funk's  Grove,  and  at  the  distance  of  two  chains  and 
twenty-six  links. 

In  this  case,  the  position,  that  the  Noble  corner  is  the  true 
government  corner  for  the  north-west  corner  of  section  1&,  is 
strongly  fortified  from  the  following  facts  shown  in  the  evi- 
dence: Producing  the  north  line  of  section  20,  from  the 
known  location  of  the  north-west  corner  of  the  section,  west,  to 
the  range  line,  strikes  at,  or  very  near,  the  Noble  corner,  and 
falls  upon  the  range  line  at  a  point  exactly  field  note  distance 
south  of  a  point  where  Swarts  testifies  he  found,  in  1851,  a 
plain  government  corner — the  true  location  of  the  north-west 
corner  of  section  24,  if  the  Noble  corner  is  the  true  corner 
for  section  19.  Thus,  the  taking  of  the  Noble  corner  for  the 
true  corner  for  section  19,  verifies  the  original  government 
surveys,  and  conforms  to  the  field  notes  of  the  very  survey 
by  which  that  corner  was  originally  located. 

The  same  facts  repel  strongly  the  position,  that  the  Haider- 
man  corner  is  the  original  corner  for  the  north-west  corner  of 
section  19;  for,  before  the  Halderman  corner  can  be  taken  as 
the  true,  original  location  of  the  monument  for  the  north-west 
corner  of  section  19,  it  must  be  believed  that  the  government 
surveyors,  in  locating  that  monument  and  defining  its  location, 
made  two  mistakes,  each  of  which  was  so  egregious  as  to  be 
without  precedent  in  government  surveying :  It  must  first  be 
believed  that,  in  attempting  to  produce  to  the  westward  the 
north  line  of  section  20,  they  so  far  mistook  their  course  that, 
in  running  one  mile,  they  fell  one  chain  and  seventy  links  too 
far  south — a  degree  of  error  so  great  that,  were  the  line  thus 
13—88  III. 
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continued  for  six  miles,  the  departure  from  the  true  line  would 
amount  to  more  than  ten  chains;  while  it  is  well  known  that 
the  distance  between  the  jog  section  corners,  on  the  range  and 
town  lines,  never  exceeds  half  that  distance,  and,  usually,  does 
not  exceed  two  chains.  Secondly,  it  must  be  believed  that 
these  government  surveyors  not  only  made  this  egregious 
blunder  in  running  the  north  line  of  section  19,  but  that, 
having  done  so,  they  then  measured  the  jog  distance  so  errone- 
ously between  the  corner  of  section  19  (so  established)  and 
the  monument  for  the  section  corner  next  north  of  it,  that 
they  made  it  two  chains  and  twenty-six  links,  when,  in 
fact,  it  was  only  one  chain  and  seventy  links.  The  sur- 
veyors all  testify  that  an  error  in  the  field  notes  of  as  much  as 
fifty-six  links,  in  the  distance  between  jog  corners,  is  unpre- 
cedented; and  well  may  they  say  so.  Measure  a  township 
line  with  the  same  degree  of  error,  and  it  would  turn  out  that 
what  is  put  down  as  six  miles  in  the  field  notes,  would  be  found, 
on  actual  measurement,  to  be  only  about  four  miles  and  a  half. 
Had  the  surveyors  made  either  one  of  these  blunders,  it  would 
have  been  unprecedented.  That  they  should  have  made  two 
such  blunders,  in  locating  one  monument  and  defining  its  posi- 
tion, is  hardly  credible ;  and  yet,  if  the  Halderman  corner  be 
the  true  corner  for  section  19,  they  must  have  done  so. 

To  fortify  the  Halderman  corner  as  the  government  corner 
for  section  19,  the  plaintiff  called  witnesses  to  show  where  a 
pro  rating  of  the  distance  between  known  corners  would  place 
the  corner  if  there  were  no  monuments  found,  and  that  by 
that  process  the  north-west  corner  of  section  19  would  fall 
south  of  the  Halderman  corner.  A  map  is  introduced,  with 
figures  along  the  range  line,  supposed  to  represent  the  length 
of  line  given  to  each  section  by  that  process.  By  that  map 
it  seems  to  appear  that  the  boundary  between  these  townships 
is  more  than  six  miles  long,  and  that  the  excess  is  eight  chains 
and  twenty-nine  links.  This  seems  a  very  extraordinary  ex- 
cess, and  it  would  seem  that  the  pro  rating  calculations  of 
three  of  the  surveyors  are  based  upon  the  figures  on  this  map. 
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The  testimony  does  not  disclose  by  what  measurement  these 
figures  were  found. 

Merchant,  Anderson  and  Ela,  surveyors,  who  were  exam- 
ined at  the  trial,  all  say  that  seeking  the  true  place  for  the 
north-west  corner  of  section  19,  by  pro  rating  the  distance 
between  the  south-west  corner  of  the  town  and  the  north-west 
corner  of  section  7,  in  proportion  to  the  field  note  distances, 
would  place  that  corner  south  of  the  Halderman  corner ;  but 
they  do  not  inform  us  how  they  reach  this  conclusion — whether 
by  actual  measurement,  themselves,  or  by  computation,  made 
upon  measurement  made  by  one  of  them  or  by  some  other 
person;  nor  do  they  give  any  idea  as  to  how  far  south  of  that 
corner  such  a  survey  would  come,  except  Anderson,  who  says, 
"a  little  south  of  it."  Two  of  these  witnesses  say  that  pro 
rating,  in  the  same  manner,  the  whole  line  from  the  north- 
west corner  of  the  township  to  the  south-west  corner  of  the 
township,  would  also  place  the  north-west  corner  of  section 
19  south  of  Halderman's  corner,  but  fail  to  say  how  much. 

Poison,  another  surveyor,  says  that  pro  rating  the  whole 
line  would  place  the  section  corner  north  of  the  Halderman 
corner  and  south  of  the  Noble  corner;  but  he  does  not  say 
how  far  from  either  corner,  nor  does  he  say  upon  whose 
measurement  of  the  line  his  computation  was  made.  Plainly, 
if  these  computations  were  all  made  upon  one  measurement, 
they  ought  not  to  differ  in  results.  The  correct  measurement 
of  the  real  distance  being  given,  and  with  the  same  field  notes 
before  them,  these  surveyors  could  not  well  differ  in  the  result 
of  their  computations. 

The  pro  rating  of  the  distance  of  five  or  six  miles  on  the 
range  line  affords  very  slight  evidence  as  to  the  position  of 
the  original  corners.  If  no  other  means  of  locating  them  can 
be  had,  that  plan  may  be  resorted  to  as  the  fairest  approxima- 
tion, under  such  circumstances ;  but  even  in  such  cases,  it  is 
almost  a  certainty  that  corners  thus  established  are  not  at  the 
points  where  they  were  originally  located,  and  the  probability 
in  such  case  is,  that  the  corners  most  distant  from  terminal 
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points  of  the  line  pro  rated  will  be  placed  by  that  process 
quite  distant  from  the  true  corners.  In  cases  like  this,  the 
indications  from  a  pro  rating  process  are  far  less  reliable  than 
the  circumstantial  evidence  found  in  tracing  the  field  note 
course  from  the  known  section  corner  next  east,  to  a  point 
where  that  course  intersects  the  range  line  and  that  found  in 
the  measurement  of  the  distance  between  the  jog  corners,  and 
comparing  that  with  the  same  length  of  the  same  line  in  the 
field  notes. 

The  weight  of  evidence  in  this  record  seems,  palpably,  to 
indicate  the  Noble  corner  as  the  original  section  corner  erected 
for  the  north-west  corner  of  section  19. 

The  weight  of  evidence  seems,  also,  to  indicate  that  Pas- 
waters,  the  grantor  of  Chrisman,  (with  as  full  knowledge  as 
is  now  had  of  all  the  indications  in  favor  of  the  Halderman 
corner,)  permitted  the  defendant  to  make  improvements  on 
certain  locations  on  his  land,  on  the  faith  that  Paswaters  would 
never  undertake  to  insist  upon  the  Halderman  survey  as  cor- 
rect; which  improvements  Paswaters  must  have  known  the 
defendant  would  not  have  so  located  if  he  had  been  advised 
that,  in  certain  contingencies,  such  a  claim  might  be  set  up  by 
Paswaters. 

While  this  verdict  may  not  be  so  palpably  against  the  weight 
of  the  evidence  as  to  make  it  proper  to  set  it  aside  upon  that 
ground,  it  is,  to  say  the  least,  so  questionable  as  to  require 
that  the  rulings  of  the  court,  in  the  giving  of  the  law  to  the 
jury,  should  be  carefully  scrutinized. 

Appellant  complains  of  the  refusal  of  the  court  to  give  an 
instruction  asked  in  his  behalf,  "  that,  in  determining  the  issues 
in  this  case,  they  are  not  to  take  into  consideration  what  may 
have  been  the  result  of  any  former  suit  in  regard  to  the  north 
line  of  section  19;  that  the  verdict  in  such  case  is  not  in  evi- 
dence, and  has  nothing  to  do  with  it."  It  is  not  denied  by 
appellee  that  the  proposition  contained  in  the  proposed  instruc- 
tion is  sound,  but  it  is  insisted  that  it  is  irrelevant,  and  was 
unnecessary.     We  can  not  adopt  this  view.     Howser  had  tes- 
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tified  that,  soon  after  the  Halderman  survey,  made  in  1856,  he 
had  built  his  fence  on  the  section  line,  according  to  the  Hal- 
derman corner,  inclosing  the  land  lying  next  north  of  that 
line.  Ira  Merchant  had  sworn  that,  ever  since  "the  trial 
between  Chrisman  and  Jonathan  Howser  about  the  line  be- 
tween sections  18  and  19,  he  had  surveyed  from  the  Halder- 
man corner  as  the  corner  for  Randolph."  Folson  had  testified 
"  he  had  heard  Dr.  Noble  testify  in  the  Chrisman  and  Howser 
suit  about  this  section  line."  Paswater  testified  that,  "  at  first, 
we  claimed  to  the  Noble  corner,  but  when  our  suit  with  Howser 
was  decided,  we  claimed  to  the  Halderman  corner."  Spalding 
testifies  that,  "since  the  Howser  suit,  he  has  made  surveys 
according  to  the  Halderman  corner,  supposing  that  it  was  set- 
tled by  that  suit."  Ela  testified,  "since  that  suit,  I  have  taken 
the  Halderman  corner  for  Randolph  and  the  Noble  corner  for 
Funk's  Grove." 

The  jury  were  thus  informed,  incidentally,  by  the  statements 
of  witnesses,  that  there  had  been  a  former  suit,  in  which  the 
true  location  of  the  north  line  of  section  19  had  been  brought 
in  question,  and  that  it  had  been  decided  in  such  manner  that 
the  surveyors  and  others  thought  it  was  settled  that  the  Hal- 
derman corner  was  the  government  corner  for  Randolph  and 
the  Noble  corner  for  Funk's  Grove.  This  had  a  strong  ten- 
dency to  lead  the  jury,  unless  otherwise  instructed  by  the 
court  to  give  much  weight  to  the  result  of  that  trial,  as  an 
important  fact  in  support  of  appellee's  theory  of  the  case. 
The  instruction  was  proper,  and,  under  the  circumstances,  was 
necessary.     It  was  error  to  refuse  it. 

Another  question  is  presented  in  the  record  which  demands 
attention.  Testimony  was  given  in  the  case  showing  that  Dr. 
Noble,  at  the  time  of  the  trial,  was  dead;  that,  in  life,  and 
from  an  early  day,  he  was  a  surveyor,  and  was  familiar  with  the 
landmarks  relating  to  this  boundary  question,  and  that  he  had, 
at  divers  times,  declared  that  the  Noble  corner  was  the  origi- 
nal corner  for  section  19.  To  the  admission  of  this  testimony 
plaintiff  objected.     The  court  permitted  the  evidence  to  be 
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heard,  but  instructed  the  jury  that  "the  declarations  of  Dr. 
Harrison  Noble,  after  he  became  the  owner  of  the  land  in 
controversy,  were  admitted  in  this  case  for  the  purpose  of 
proving  that  he  was  claiming  that  the  boundary  line  of  his 
land  was  where  his  son,  the  defendant,  fenced  it,  and  not  far 
the  purpose  of  determining  which  is  the  true  corner  for  Ean- 
dolph  township."  This,  we  think,  was  erroneous.  Dr.  Noble 
entered  the  land,  which  is  now  that  of  the  defendant,  before 
1851.  The  evidence  does  not  fix  the  exact  date,  but  it  is  not 
perceived  that  he  could  have  had  an  interest  to  misrepresent  the 
true  location  of  the  north-west  corner  of  section  19  until  after 
the  improvements  thereon  were  constructed  and  so  located  that 
it  would  be  a  detriment  to  the  value  of  the  property  to  have 
the  lines  located  farther  south.  Being  the  owner  of  the  south- 
west quarter  of  section  19  in,  say,  1856,  unoccupied  and  un- 
improved, it  is  not  perceived  that  fact  rendered  it  to  his 
interest  to  have  that  tract  located  a  few  rods  farther  north  or 
a  few  rods  farther  south.  At  that  time  there  was  no  monu- 
ment at  the  south-west  corner  of  the  section  to  limit  the  extent 
of  his  land  on  the  south. 

The  American  authorities,  generally,  concur  in  admitting  as 
evidence,  on  questions  of  landmarks  and  boundaries,  the  dec- 
larations of  deceased  persons,  made  by  them  when  they  had 
peculiarly  good  means  of  knowledge  on  the  subject  in  question 
— made  when  they  had  no  interest  in  misrepresenting  the 
truth.  The  declarations  of  Dr.  Noble,  made  before  the  im- 
provements alluded  to  were  made,  were  competent  evidence 
on  the  question  whether  the  Noble  corner  was  or  was  not  the 
true  corner  for  the  north-west  quarter  of  section  19. 

The  court  also  instructed  the  jury,  in  substance,  that  if,  at 
the  time  when  defendant  built  his  fences,  there  was  then 
a  covitroversy  as  to  whether  the  Halderman  corner  or  the  Noble 
corner  was  the  true  corner,  then,  so  far  as  the  question  of 
estoppel  is  concerned,  they  should  find  for  defendant. 

Estoppel  in  pais  rests  upon  the  act  of  the  party  to  be  estopped, 
or  some  omission  on  his  part  to  speak  or  act,  by  which  some 
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supposed  right  of  the  party  seems  to  be  waived,  in  a  case  and 
under  circumstances  where  some  other  party  acts  upon  the 
faith  of  such  act  or  omission,  and  changes  his  condition.  It 
is  not  perceived  how  the  fact  that  the  matter  was  in  contro- 
versy at  the  time  could  affect  the  question  of  estoppel,  unless 
the  nature  of  such  controversy  was  such  that  it  showed  that 
it  repelled  the  inference  which  the  party  claiming  the  estop- 
pel is  said  to  have  acted  upon.  The  estoppel  rests,  in  all  cases, 
upon  the  position  that,  under  the  circumstances,  the  party  to 
be  estopped  ought  to  have  acted  differently,  if  he  did  not 
intend  to  waive  his  right.  The  circumstances  must  be  such 
that  good  faith  required  him  to  do  otherwise,  if  he  was  not 
willing  that  the  other  party  should  act  upon  the  faith  of  the 
supposed  waiver  of  his  right. 

"We  express  no  opinion  upon  the  question,  whether  the  facts 
are  of  a  character  to  estop  plaintiff  or  not.  We  simply  rule 
that  this  instruction  was  wrong. 

The  judgment  must  be  reversed,  and  the  cause  remanded 

for  a  new  trial. 

Judgment  reversed. 


Samuel  Cobb 

v. 

William  B.  Smith. 

1.  Homestead — defect  in  release  obviated  by  abandonment.  Where  a  mortgagor 
abandons  his  homestead,  it  is  immaterial  whether  he  knew  or  was  ignorant  of 
the  fact  that  the  mortgage  contained  a  clause  releasing  it  at  the  time  he  exe- 
cuted the  same,  or  whether  his  wife  signed  or  acknowledged  the  same ;  the 
mortgage  will  thereby  be  rendered  operative  as  to  the  homestead."* 

2.  Same — abandonment.  Where,  after  the  execution  of  a  mortgage  on  prem- 
ises occupied  as  a  homestead,  the  mortgagor  removes  to  another  county  with 
his  family,  taking  his  household  goods,  or  most  of  them,  and  votes  in   such 

*See,  also,  Hall  et  al.  v.  Fullerton,  69  111.  448;  Hartwell  et  al.  v.  McDonald, 
id.  293;  Hewitt  v.  Templeton,  48  id.  367;   McDonald  v.  Crandall,  43  id.  231. 
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other  county,  and  the  proof  shows  no  intention  of  his  ever  returning,  this  will 
be  sufficient  evidence  of  an  abandonment  of  the  homestead.* 

3.  Residence — intention  important.  The  intention  of  a  party  enters  into  and 
forms  an  important  element  in  fixing  and  determining  his  residence. 

Writ  of  Error  to  the  Circuit  Court  of  Morgan  county; 
the  Hon.  Cyrus  Epler,  Judge,  presiding. 

Messrs.  Morrison,  Whitlock  &  Lippincott,  for  the  plain- 
tiff in  error. 

Mr.  J.  T.  Springer,  for  the  defendant  in  error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

It  is  admitted  that  plaintiff  in  error  received  the  money  for 
which  the  mortgage  was  given.  It  is  also  conceded  that  he 
executed  it  on  his  homestead.  But,  it  is  urged  that  he  was 
illiterate  and  unable  to  read,  and  it  was  not  explained  to  him 
before  he  executed  it,  and  that  he  was  not  informed  that  it 
released  the  homestead.  There  is  evidence  in  the  record  that 
the  note  and  mortgage  were  read  to  him,  but  whether  they  were 
or  not,  we  still  must  believe  he  was  informed  of  the  contents 
of  the  instruments.  His  brother-in-law,  Dawson,  was  present 
and  signed  the  name  of  plaintiff  in  error  to  them,  at  his  re- 
quest. It  may  be  possible,  but  we  regard  it  improbable,  that 
Dawson  would  have  done  so  without  knowing  the  purport  of 
the  instruments,  and  if  not  according  to  agreement,  he  would 
surely  have  apprised  plaintiff  in  error  of  the  fact.  It  is  true, 
plaintiff  denies  that  he  knew.  If  so,  his  conduct  was  unac- 
countably strange.  And  it  is  more  astonishing  that  he  and  the 
daughter  of  Mrs.   Cobb  would,   without  her  knowledge   or 

*Where  premises  are  destroyed  by  fire,  whether  there  is  an  abandonment. 
Howard  v.  Logan,  81  111.  383.  In  cases  of  voluntary  removal,  whether  the 
homestead  is  abandoned,  see  Potts  v.  Davenport,  79  111.  455 ;  Fisher  v.  Cornell, 
70  id.  216.  By  sale  and  placing  the  purchaser  in  possession.  McDonald,  v. 
Crandall,  83  id.  237;  Shepard  v.  Brewer,  65  id.  383;  Brown  v.  Coon,  36  id.  243. 
By  surrender  of  possession  to  mortgagee.     Burson  v.  Dow,  id.  146. 
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consent,  place  her  name  to  the  mortgage.  Nor  is  there  any 
explanation  showing  the  act  was  not  criminal,  and  did  not 
render  them  liable  to  a  criminal  prosecution  ;  and  the  defense 
is  interposed  and  attempted  to  be  proved  by  the  parties  who 
claim  to  have  done  the  act.  And  it  is  claimed,  too,  that  the 
notary  public  committed  a  crime  in  certifying  Mrs.  Cobb's 
acknowledgment,  when  he  never  saw  her  and  she  did  not 
acknowledge  the  instrument. 

But,  from  the  evidence  in  the  case,  it  does  not  matter  whether 
Mrs.  Cobb  signed  or  acknowledged  the  mortgage,  or  whether 
these  acts  were  without  her  knowledge,  as  it  appears  from 
the  evidence  that  the  homestead  was  abandoned.  Plaintiff 
in  error  had  removed  to  and  was  residkig  in  another  county 
at  the  time  he  testified.  He  had  voted  there,  but  this  import- 
ant fact  is  omitted  from  the  abstract.  He  testified,  that  he 
jould  not  say  he  was  permanently  settled  in  Mason  county ; 
that  he  might  find  a  place  to  do  better,  or  might  return  to 
Jacksonville.  This  is  omitted  from  the  abstract.  He  no  where 
jays  he  intended  or  even  expected  to  return.  Any  other  per- 
son having  no  intention  to  change  his  residence,  and  con- 
sidering it  permanently  fixed,  might  testify  to  the  same  facts 
truthfully.  This  evidence  falls  far  short  of  proving  he  then 
or  ever  had  any  intention  of  returning  to  his  former  home. 
On  the  contrary,  he  is  there  with  his  wife  and  his  household 
goods,  or  at  least  a  portion  of  them.  It  is  true,  he  says  he  left 
a  part,  but  whether  much  or  little,  he  fails  to  state,  and,  as  he 
does  not,  we  presume  the  amount  is  trifling.  Again,  he  testi- 
fies that  he  voted  in  Mason  county;  he  must  have  known 
that  it  would  be  illegal  to  vote  there  unless  it  was  his  resi- 
dence. We  will  not  presume  he  would  deliberately  render 
himself  liable  to  a  prosecution  for  illegal  voting.  If  he  voted 
there  when  not  lawfully  qualified,  he  rendered  himself  liable 
to  a  fine  of  not  exceeding  $  1000,  or  imprisonment  in  the 
county  jail  not  exceeding  one  year,  or  both.  We  can  not 
believe  that  any  reasonable  person  would  incur  such  risks,  sim- 
ply to  vote  at  an  election.      But  the  presumption  is  almost 
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irresistible,  plaintiff  in  error  considered  Mason  City  his  resi- 
dence when  he  voted;  and  intention  entering  into  and  form- 
ing a  large  element  in  fixing  a  person's  residence,  this  act  is 
almost  conclusive  in  characterizing  the  intent  and  the  resi- 
dence. Nor  is  there  any  evidence  tending  to  overcome  this 
strong  and  almost  irresistible  conclusion.  This  case  falls 
within  the  rule,  and  is  governed  by  the  cases  of  Cabeen  v.  Mul- 
ligan, 37  111.  230,  Titman  v.  Moore,  43  111.  169,  and  Fergus 
v.  Woodworth,  44  111.  374.  In  fact,  there  is  less  ground  for 
holding  there  was  no  abandonment  in  this  case  than  in  those. 
We  entertain  no  doubt  that  plaintiff  in  error  abandoned  the 
mortgaged  premises  as  a  homestead,  and  is  precluded  from 
asserting  the  right  against  this  mortgage  or  a  sale  under  it. 

The  homestead  having  been  abandoned,  it  is  immaterial 
whether  plaintiff  in  error  knew  the  fact  that  the  mortgage 
contained  a  clause  releasing  it  at  the  time  of  its  execution,  or 
whether  his  wife  signed  or  acknowledged  the  mortgage.  Nor 
is  the  question  necessary  to  be  decided,  whether,  if  Mrs.  Cobb 
did  acknowledge  it,  the  failure  of  the  officer  to  certify  that  she 
was  personally  known  to  him,  bars  her  right  to  claim  dower 
in  the  premises,  as  that  question  is  not  now  before  us. 

Perceiving  no  error  in  the  record,  the  decree  of  the  court 
below  is  affirmed. 

Decree  affirmed. 


The  People  ex  rel.  The  Lafayette,  Bloomington  and  Missis- 
sippi Eailway  Company 
v. 
The  Supervisor  and  Clerk  of  Oldtown. 

1.  Municipal  subscription  —  validity  of  election  as  depending  on  petition. 
Where  a  railway  charter  provided,  that  when  ten  legal  voters  of  any  city, 
county  or  town  should  present  to  the  clerk  thereof  a  written  application  re- 
questing an  election,  to  determine  whether  a  subscription  or  donation  should  be 
made  to  the  company,  such  clerk  should  receive  and  file  the  application  and 
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call  an  election,  it  was  held,  that  a  written  application,  signed  by  ten  legal 
voters,  was  necessar}'  to  the  validity  of  any  election  under  such  charter,  and 
without  proof  that  such  application  was  delivered  to  the  clerk,  and  was  signed 
by  ten  legal  voters,  no  subscription  could  legally  be  made,  nor  could  the  muni- 
cipality be  compelled  to  issue  its  bonds  in  pursuance  of  a  vote.  And  proof  that 
such  application  was  signed  by  ten  citizens  is  not  sufficient,  as  a  citizen  may 
or  may  not  be  a  legal  voter. 

2.  Mandamus — right  must  be  clear.  In  an  application  for  a  mandamus,  the 
burden  is  on  the  relator  to  clearly  establish  the  right  sought  to  be  enforced. 
If  it  be  doubtful,  the  writ  will  not  be  awarded.  The  loss  of  a  paper  showing 
the  right,  will  not  dispense  with  clear  proof  that  it  contained  all  the  legal 
requirements. 

This  was  an  application  in  this  court  for  a  mandamus,  the 
material  facts  of  which  are  stated  in  the  opinion  of  the  court. 

Messrs.  Beason  &  Blinn,  and  Messrs.  Weldon  & 
McNulta,  for  the  relator. 

Messrs.  Stevenson  &  Ewing,  for  the  respondents. 

Mr.  Chief  Justice  Scholfield  delivered  the  opinion  of 
the  Court: 

This  is  an  application  to  this  court,  on  the  relation  of  the 
Lafayette,  Bloomington  and  Mississippi  Kailway  Company, 
for  a  writ  of  mandamus,  to  the  supervisor  and  town  clerk  of 
the  town  of  Oldtown,  to  issue  certain  bonds  of  that  town,  and 
deliver  them  to  the  relator,  in  payment  for  an  equal  amount  of 
the  relator's  capital  stock,  pursuant  to  a  vote  of  the  legal  voters 
of  the  town,  at  an  election  held  on  the  12th  day  of  December, 
1867,  as  is  alleged. 

Issues  of  fact  were  made  up  on  the  allegations  in  the  petition 
and  answers,  and  referred  to  the  circuit  court  of  Logan 
county  for  trial. 

Of  those  issues,  and  the  verdicts  thereon,  the  following  only 
is  deemed  necessary  to  be  noticed : 

"No.  1.  Was  there  a  petition  presented  to  the  town  clerk 
of  the  town  of  Oldtown,  signed  by  ten  legal  voters  of  said 
town,  requesting   that    an  election   should  be    held    by  the 
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legal  voters  of  said  town,  to  determine  whether  said  town 
would  subscribe  to  the  capital  stock  of  the  Lafayette,  Bloom- 
ington  and  Mississippi  Bailway  Company  the  sum  of  $10,000, 
and  was  said  petition  so  presented  ten  days  prior  to  the  12th 
day  of  December,  1867?" 

To  which  the  jury  responded:  "  We,  the  jury,  find  the  ques- 
tion No.  1  in  the  negative,  and  find  for  the  defendant." 

The  relator  insists  this  finding  is  unauthorized  by  the  evi- 
dence, and  should  be  set  aside. 

We  have  carefully  examined  the  evidence,  as  set  out  in  the 
abstract,  and  perceive  no  cause  to  disagree  with  the  jury. 

Donnelly,  the  town  clerk,  to  whom  the  alleged  petition  is 
claimed  to  have  been  presented,  testifies,  that  no  petition  pray- 
ing for  the  holding  of  the  election  on  the  12th  of  December, 
1867,  was  ever  presented  to  him. 

O.  T.  Eeeves  testifies  to  the  preparing  of  a  petition  for  such 
election,  getting  signers  thereto,  and  that  Donnelly  had  the 
petition  at  a  desk  in  his  (Reeves')  law  office  in  Bloomington, 
and  that  they  discussed  the  date  to  be  put  in  the  notices  for 
the  election.  He  does  not  say  that  he  presented  the  petition 
to  Donnelly,  and  directed  or  requested  him  to  file  it  in  his 
office,  as  town  clerk ;  and  he  says,  expressly,  that  he  has  no 
recollection  of  Donnelly  taking  it  away  with  him. 

H.  G.  Reeves,  who  was  employed  in  the  law  office  of  O.  T. 
Reeves,  says,  that  the  petition  was  prepared,  and,  also,  notices 
of  the  election ;  that  they  were  in  the  law  office  of  O.  T.  Reeves. 
He  does  not  know  that  he  specified  what  the  papers  were,  and 
he  was  not  in  the  office  when  Donnelly  left,  and  so  can  not 
know  what  papers  he  took  away  with  him.  No  witness  states, 
specifically,  that  Donnelly's  attention  was  called  to  the  peti- 
tion, and  he  directed  or  requested  to  file  it.  Donnelly  admits 
that  he  got  notices  of  the  election  at  the  office  of  Reeves  at 
the  time  mentioned  by  the  before  named  witnesses,  but  denies 
that  he  got  anything  else. 

Without  imputing  perjury  to  Donnelly,  which  is  not  justi- 
fiable from  anything  in  the  evidence,  we  must  presume  the 
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petition  was  never  observed  by  him,  and  was  left  in  the  office 
of  Reeves,  and,  by  those  in  charge  of  the  office,  the  omission 
was  not  subsequently  noticed.  This  reconciles  the  statement 
of  all  the  witnesses,  and  is  both  reasonable  and  more  chari- 
table than  any  other  view  of  the  evidence. 

Another  witness  thinks  he  subsequently  saw  the  petition  in 
the  office  of  the  town  clerk.  But,  from  other  facts  proved,  we 
think  he  is  clearly  mistaken.  There  had  been  two  prior 
petitions  for  like  elections,  and  elections  pursuant  thereto  held, 
resulting  against  the  proposed  subscription — one  in  June  and 
the  other  in  November — and  the  witness  was  evidently  mis- 
led by  the  petition  for  the  latter  election,  which  was  on  file  in 
the  town  clerk's  office  at  the  time  of  the  examination  he  refers 
to. 

But,  apart  from  this,  there  is  not  a  particle  of  evidence,  that 
we  have  been  able  to  discover,  that  the  petition  was  signed  by 
ten  legal  voters  of  Oldtown. 

The  petition  prepared  by  Reeves  is  proved  to  have  been 
signed  by  ten  citizens  of  that  town,  and  more,  but  no  witness 
shows  that  they  were  legal  voters  of  that  town.  Citizens  and 
legal  voters  are  not  synonymous.  Minors  and  females  may 
be  citizens,  and  yet  they  are  not  legal  voters.  It  is  provided 
by  appellant's  charter,  in  the  fourteenth  section,  "Whenever 
ten  legal  voters  of  any  such  city,  county  or  town  shall  present 
to  the  clerk  thereof,  a  written  application  requesting  that  an 
election  shall  be  held  to  determine  whether  such  village,  city, 
county  or  town  shall  subscribe  to  the  capital  stock  of  said 
company, "or  make  a  donation  thereto,  or  loan  money,  bonds 
or  its  credit  to  aid  in  constructing  and  equipping  said  railway, 
*  *  *  such  clerk  shall  receive  and  file  said  application, 
and  shall  immediately  proceed  to  post  notices,"  etc. 

It  is,  therefore,  the  application  that  confers  power  to  call 
the  election,  and  without  it  there  could  be  no  valid  election. 

In  a  proceeding  of  this  character,  the  burden  is  on  the  re- 
lator to  clearly  establish  the  right  sought  to  be  enforced.  If 
it  be  doubtful,  the  writ  will  not  be  awarded.     People  ex  rel.  v. 
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Glann  et  al.  70  111.  232;  People,  etc.  v.  Mayor,  51  id.  28; 
People,  etc.  v.  Hatch,  33  id.  9.  And  the  petition  having  been 
lost,  did  not  dispense  with  proof  sufficient  to  clearly  show  that 
it  contained  the  legal  requirements. 

Complaint  is  made  of  an  instruction  given  by  the  circuit 
court  to  the  jury,  on  the  ground  that  it  was  calculated  to  mis- 
lead. The  instruction  is,  to  some  extent,  perhaps,  obnoxious 
to  criticism.  Still  we  do  not  conceive  that  it  could  seriously 
have  prejudiced  the  relator's  rights.  In  the  last  respect 
pointed  out  above,  at  least,  as  we  conceive,  the  evidence  was 
wholly  insufficient  to  have  authorized  any  other  verdict  than 
that  rendered,  and  this  could  not  have  been  obviated  by  any 
instruction. 

It  follows,  since  we  are  unwilling  to  set  aside  the  verdict, 

the  mandamus  must  be  denied. 

Mandamus  denied. 


Laura  Ann  Goodrich  et  al. 

v. 
Martin  B.  Thompson,  Admr. 

1.  Bill  of  review — requisites.  It  is  indispensably  necessary  to  a  bill  of 
review,  that  the  former  bill,  and  the  proceedings  thereon,  and  the  decree,  be 
fnlly  set  out  or  stated.     A  synopsis  thereof  is  not  sufficient. 

2.  Same — does  not  lie  to  defects  obnoxious  to  demurrer.  If  a  bill  in  chancery 
is  defective,  advantage  should  be  taken  by  demurrer,  and  not  by  bifl  of  review. 

3.  Same — who  may  maintain  bill.  Persons  not  parties  to  a  bill  in  chancery, 
and  who  are,  consequently,  not  affected  by  the  decree  therein,  can  not  main- 
tain a  bill  of  review. 

Appeal  from  the  Circuit  Court  of  Ford  county. 
Mr.  C.  H.  Frew,  for  the  appellants. 
Mr.  John  K.  Kinnear,  for  the  appellee. 
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Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

In  August,  1874,  Martin  B.  Thompson,  as  administrator  on 
the  estate  of  L.  F.  Randolph,  deceased,  exhibited  his  bill  in 
the  Ford  circuit  court,  to  foreclose  a  mortgage  executed  by 
Laura  A.  Goodrich,  on  October  27,  1868,  to  secure  the  sum 
of  sixteen  hundred  dollars.  It  was  alleged  in  the  bill,  that 
Robert  Frew  and  C.  H.  Frew  claimed  some  interest  in  the 
mortgaged  premises,  and  they,  with  Laura  A.  Goodrich,  were 
made  defendants. 

Laura  A.,  the  mortgagor,  entered  her  appearance,  waiving 
the  issuing  and  service  of  process.  The  other  defendants,  it 
is  stated  in  the  decree,  were  served  with  process,  and  the 
defendants  failing  to  plead,  answer  or  demur,  the  bill  was 
taken  for  confessed  against  them,  and  a  decree  of  foreclosure 
and  sale  of  the  premises  regularly  entered,  after  a  reference 
to  the  master  in  chancery.  The  decree  was  entered  in  April, 
1875. 

In  June,  1876,  Laura  A.  Goodrich,  Robert  Frew,  C.  H. 
Frew,  and  Bella  and  Florence  Goodrich,  filed  a  bill,  as  they 
claim,  in  the  nature  of  a  bill  of  review,  praying  for  general 
relief,  and  for  a  writ  of  injunction  to  restrain  the  execution  of 
a  deed  by  the  master  on  the  sale  of  these  lands. 

To  this  bill  a  general  demurrer  was  put  in,  which  was  sus- 
tained, and  a  decree  passed  dismissing  the  bill  at  complainants' 
costs.  To  reverse  this  decree,  the  complainants  Laura  A. 
Goodrich  and  R.  and  C.  H.  Frew,  appeal. 

It  is  unnecessary  to  elaborate  the  points  arising  on  this 
record.  There  is  a  fatal  objection  to  the  proceedings  of  appel- 
lants as  a  bill  of  review.  The  necessary  and  indispensable 
constituents  of  a  bill  of  review  are,  that  the  former,  bill,  and 
the  proceedings  thereon,  and  the  decree,  must  be  fully  set  out 
in  the  bill  of  review.  This  doctrine  is  familiar  to  all.  3  Dan- 
iells?  Ch.  Prac.  1724.  In  Gardner  et  al.  v.  Emerson  et  al.  40 
111.  296,  it  was  said,  that  in  a  bill  of  review,  the  former  bill 
and  proceedings  under  it  must  be  stated,  or  if  it  be  brought 
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on  newly  discovered  evidence,  the  evidence  must  be  stated. 
A  mere  skeleton  of  the  original  bill,  or  a  reference  to  it  and 
proceedings  under  it,  will  not  suffice. 

So,  in  Judson  v.  Stephens  et  al.  75  111.  259,  it  was  said,  in 
conformity  with  the  established  rule  in  such  cases,  that  the 
object  of  a  bill  of  review  being  to  bring  before  the  court,  for 
inspection,  the  record  of  the  proceedings  sought  to  be  re- 
viewed, so  that  the  court  can,  on  inspection,  determine  if  there 
is  error  upon  the  face  of  the  decree,  the  bill  will  be  defective 
if  it  fails  to  set  out  a  complete  copy  of  the  original  bill,  answer 
and  decree. 

To  reach  defects  in  a  bill,  this  case  holds,  and  so  is  the  gen- 
eral rule,  is  by  demurrer.  The  bill  was  taken  as  confessed 
against  Laura  A.  Goodrich  and  the  Frews.  They  have  had 
their  day  in  court,  and  if  error  was  committed  in  granting  the 
relief  sought,  exceptions  should  have  been  taken  and  an  appeal 
prosecuted.  The  other  parties  complainant,  Bella  and  Flor- 
ence Goodrich,  were  not  parties  to  the  original  proceedings, 
consequently  they  are  not  aifected  by  the  decree, — and,  not 
being  parties,  they  can  not  maintain  a  bill  of  review.  Story's 
Eq.  PL  sees.  375,  409. 

The  demurrer  was  properly  sustained  to  the  bill,  and  it  was 
right  to  dismiss  it. 

The  decree  of  the  circuit  court  is  affirmed. 

Decree  affirmed. 


Eli  C.  Fisk 

v. 

The  Town  of  Havana. 

1.  Dedication — land  for  highway.  To  constitute  a  dedication  of  land  for  a 
highway,  the  owner  of  the  fee  must  give  the  right  of  way  to  the  public,  and 
it  must  be  accepted  and  appropriated  by  the  public  to  that  use  by  travel,  and 
a  recognition  of  it  as  a  public  highway  by  repairs,  or  otherwise,  by  the  proper 
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authorities.     To  show  a  dedication,  the  acts  of  both  the  donor  and  the  public 
authorities,  in  these  respects,  should  be  certain. 

2.  Same — intent  of  owner  must  appear.  In  the  absence  of  proof  of  an  inten- 
tion on  the  part  of  the  owner  of  the  land  to  dedicate  its  use  to  the  public,  a 
highway  can  not  be  regarded  as  existing  by  dedication. 

3.  Where  a  road  was  laid  out,  under  defective  proceedings,  and  forcibly 
opened  over  a  defendant's  land,  he  having  opposed  the  same,  and  from  that 
time  forward  contending  there  was  no  road,  and  refused  to  work  out  his  road 
tax  thereon,  and  the  only  proof  tending  to  show  a  dedication  was,  his  removing 
a  tree  and  some  brush  therefrom,  under  the  direction  of  the  commissioners  of 
highways,  it  was  held,  that  a  verdict  on  the  assumption  of  a  dedication  by 
him  could  not  be  sustained. 

Appeal  from  the  Circuit  Court  of  Mason  county;  the  Hon. 
Lyman  Lacey,  Judge,  presiding. 

Messrs.  Fullekton  &  Wallace,  for  the  appellant 

Messrs.  Dearborn  &  Campbell,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  action  was  originally  commenced  before  a  justice  of 
the  peace,  in  the  name  of  the  Town  of  Havana,  against  Eli  C. 
Fisk,  under  section  58,  chapter  131,  Rev.  Stat.  1874,  to  recover 
a  penalty  for  obstructing  a  public  highway.  The  defendant 
appealed  from  the  decision  of  the  justice  to  the  circuit  court, 
where,  on  a  trial  before  a  jury,  a  judgment  was  rendered 
against  him  for  the  penalty  provided  by  the  statute. 

An  attempt  was  made  by  the  commissioners  to  lay  out  the 
road  in  question  in  1871,  but  the  proceedings  did  not  conform 
to  the  law  then  in  force.  It  is  not  claimed  that  the  road 
exists  by  virtue  of  any  proceedings  under  the  statute,  nor  is 
the  road  claimed  by  grant  or  prescription,  but  appellee  bases 
its  right  of  recovery  upon  the  ground,  alone,  that  a  public 
highway  was  established  by  dedication.  Where  a  public  high- 
way is  claimed  by  dedication  of  land,  the  owner  of  the  fee 
must  dedicate  the  right  of  way  to  public  use,  and  it  must  be 
accepted  and  appropriated  by  the  public  to  that  use  by  travel, 
and  a  recognition  as  a  public  highway  by  the  proper  authori- 
14—88  III. 
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ties  by  repairs,  or  otherwise;  and  where  a  dedication  is  relied 
upon  to  establish  the  right,  the  acts  of  both  the  donor  and  of 
the  public  authorities  should  be  certain,  of  the  design  to  dedi- 
cate on  the  one  part,  and  to  accept  and  appropriate  to  public 
use  on  the  other.     Grube  v.  Nichols,  36  111.  92. 

In  Marcy  v.  Taylor,  19  111.  634,  where  the  sufficiency  of  a 
dedication  of  certain  land  for  a  highway  was  considered,  it  is 
said :  "  A  dedication  for  a  highway  may  be  proven  in  various 
ways.  It  may  be  established  by  a  written  grant,  by  long  and 
uninterrupted  user,  or  by  the  acts  and  declarations  of  the 
owner  of  the  premises.  But,  to  be  availing  it  must  be  made 
with  intent  to  dedicate." 

In  Bees  v.  The  City  of  Chicago,  38  111.  322,  it  was  held,  the 
act  of  dedication  must  be  free  and  voluntary,  and  the  intent 
to  dedicate  must  be  shown. 

In  Angell  on  Highways,  sec.  142,  it  is  declared  that  "the 
vital  principle  of  dedication  is  the  intention  to  dedicate — the 
animus  dedecendi;  and  whenever  this  is  unequivocally  mani- 
fested, the  dedication,  so  far  as  the  owner  of  the  soil  is  con- 
cerned, has  been  made." 

In  Harding  v.  The  Town  of  Hale,  61  111.  192,  the  question 
of  an  intention  of  the  owner  of  the  soil  to  dedicate  is  held 
essential  to  the  dedication. 

The  same  principle  was  announced  in  Illinois  Insurance  Co. 
v.  Littlefield,  67  111.  368,  where  it  was  held,  an  intention  to 
appropriate  the  right  to  the  general  use  of  the  public  must 
exist,  to  make  a  valid  dedication. 

Under  the  authorities  cited,  it  is  apparent,  in  the  absence 
of  proof  of  an  intention  by  the  owner  of  the  land  to  dedicate 
its  use  to  the  public,  a  highway  can  not  be  regarded  as  exist- 
ing by  dedication.  The  important  inquiry,  then,  presented 
by  the  record  is,  whether  the  testimony  introduced  on  the  trial 
was  sufficient  to  establish  a  dedication.  Prior  to  1871,  the 
road  was  opened  by  force,  and  without  the  consent  of  appel- 
lant, but,  as  we  understand  the  argument  of  appellee,  it  is  not 
claimed  the  dedication  was  made  prior  to  1871.     When  the 
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road  was  laid  out,  in  1871,  by  the  commissioners  of  highways, 
it  was  opposed  by  appellant.  He  appealed  from  the  decision 
of  the  commissioners  to  three  supervisors,  and  did  all  in  his 
power  to  resist  the  laying  out  of  the  road.  When  defeated 
before  the  supervisors,  he  refused  to  recognize  the  road  as  a 
public  highway — would  not  work  out  his  road  tax  upon  it, 
although  it  run  past  his  house,  but  was  so  much  opposed  to 
the  road  that  he  worked  out  his  road  tax  on  what  was  known 
as  the  Boker  Hill  road.  It  also  appears,  from  the  evidence, 
that,  from  time  to  time,  appellant  obstructed  portions  of  the 
road,  which  run  through  his  land,  and,  instead  of  manifesting 
any  intention  to  dedicate  to  the  public  the  use  of  the  land 
claimed  as  a  highway,  he  was  using  every  effort  within  his 
power  to  defeat  the  road  ;  but  it  is  urged,  appellant  recognized 
the  road  by  removing  a  tree  and  some  brush  therefrom,  under 
the  direction  of  one  of  the  commissioners  of  highways.  This 
fact,  however,  can  not  be  regarded  as  of  controlling  import- 
ance. Besides,  appellant,  in  his  evidence,  explains  the  fact  by 
saying  the  tree  was  leaning  over  his  fence,  and,  to  prevent  it 
from  blowing  over  upon  the  fence,  he  directed  his  hired  man 
to  remove  it.  The  appellant  testified,  and  in  this  he  was  cor- 
roborated by  several  witnesses,  that  he  always  opposed  the 
road,  and  objected  to  it,  never  consented  to  have  it  there, 
always  contended  it  was  not  a  legal  road,  and  refused  to  work 
upon  it  as  a  public  highway. 

Under  such  proof,  how  the  jury  could  arrive  at  the  conclu- 
sion that  appellant  intended  to  dedicate  the  land  for  the  pur- 
pose of  a  public  road,  which  he  resisted  and  fought  from  its 
inception  down  to  the  time  he  was  prosecuted  for  obstructing 
it,  we  can  not  well  understand.  It  may  be  the  jury  was  mis- 
led by  the  proceedings  of  the  commissioners  of  highways,  in 
laying  out  the  road,  which  were  read  in  evidence;  but  whether 
that  was  the  case  or  not,  the  verdict  is  so  manifestly  contrary 
to  the  evidence  that  it  was  error  for  the  court  to  deny  a  motion 
for  a  new  trial,  and  upon  this  ground  the  judgment  will  be 
reversed  and  the  cause  remanded. 


Judgment  reversed. 
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Shores,  Dunham  &  Co. 

v. 

Hanan  Barker. 

1.  Contract — rescinding  for  misunderstanding.  Where  an  accepted  order 
was  transferred  to  a  defendant  under  a  supposed  contract,  as  to  which  there 
was  a  mutual  misunderstanding  of  its  terms,  the  defendant  understanding  that 
he  was  to  pay  the  debt  the  owner  owed  a  third  person,  then  holding  the  order 
as  collateral  security,  and  give  the  owner  a  receipt  for  such  debt,  and  also  for 
what  the  owner  owed  the  defendant,  and  to  pay  him  the  balance  of  the  order 
when  collected,  while  the  owner  understood  the  defendant  was  to  give  his  note 
for  such  balance,  payable  absolutely,  and  the  defendant  paid  the  debt  of  the 
holder,  and  left  with  him  a  due  bill  for  the  owner,  payable  when  the  order  was 
collected,  which  was  refused,  it  was  held,  that  the  owner  of  the  order  could  not 
recover  from  the  defendant  the  balance  of  the  order,  without  first  ordering  the 
return  of  the  money  paid  and  the  due  bill,  and  rescinding  the  transaction. 

2.  Same — right  to  rescind.  If  a  party  wishes  to  rescind  a  contract  where 
there  is  a  mutual  misunderstanding  of  its  terms,  and  under  which  the  other 
party  has  paid  money  to  his  creditor,  and  left  with  such  creditor  his  due  bill 
to  him,  he  must  first  direct  the  creditor  receiving  the  money  and  holding  the 
due  bill  to  return  the  same. 

3.  Agency — whether  person  is  an  agent.  Where  the  holder  of  an  order  as- 
signed to  him  as  collateral  security,  communicates  a  proposition  to  the  owner 
from  another  creditor  of  the  owner,  to  take  the  order  and  pay  the  holder's  debt, 
and  the  proposition  is  accepted,  and  the  holder  transfers  the  order,  taking  a 
due  bill  for  the  owner  for  the  balance  due  him,  after  deducting  both  debts,  but 
conditional,  this  will  not  make  the  holder  so  acting  the  agent  of  the  owner 
of  the  order,  so  as  to  bind  him  by  his  act  in  accepting  a  conditional  obligation. 
Such  person  is  no  more  agent  for  one  party  than  the  other,  and  will  be  consid- 
ered as  acting  for  himself  as  much  as  for  either  of  the  other  parties. 

Appeal  from   the    Circuit  Court  of  Logan   county;  the 
Hon.  Lyman  Lacey,  Judge,  presiding. 

Messrs.  Beason  &  Blinn,  and  Mr.  G.  H.  Estabrook,  for 
the  appellants. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

Plaintiff  had  done  work  for  the  Peoria,  Atlanta  and  Decatur 
Railroad  Company,  and  on  settlement  had  received  for  the 
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amount  due  him  an  accepted  order  on  the  company  for  $1543.65. 
He  was  owing  C.  L.  Downey  for  supplies  furnished  to  him  on 
the  work  he  did  for  the  company,  and  to  secure  that  indebted- 
ness he  assigned  to  Downey,  as  collateral  security,  the  order 
he  had  from  the  railroad  company.  Plaintiff  was  also  in- 
debted to  defendants  for  supplies  which  they  had  furnished 
him,  to  enable  him  to  complete  his  contract.  Having  learned 
that  plaintiff  had  assigned  the  accepted  order,  which  he  had 
obtained  from  the  railroad  company,  to  Downey,  as  collateral 
security  for  his  indebtedness  to  him,  one  of  defendants  went 
to  Downey,  and,  as  he  says,  proposed,  to  pay  him  the  amount 
of  his  claim,  to  give  plaintiff  a  receipt  for  what  he  was  owing 
defendants,  and,  when  the  money  should  be  collected,  to  pay 
the  balance  of  «the  order  to  plaintiff,  after  deducting  the  amount 
that  should  be  paid  to  Downey,  and  the  amount  due  defend- 
ants from  plaintiff.  That  proposition  Downey  was  asked  to 
communicate  to  plaintiff. 

There  is,  however,  a  direct  conflict  in  the  evidence  as  to 
what  the  proposition  was  that  Downey  was  to  make  to  plaintiff 
on  behalf  of  defendants.  Plaintiff  insists  he  was  to  have  the 
note  of  defendants,  payable  absolutely,  without  the  condition 
written  therein,  it  was  to  be  paid  out  of  the  first  moneys  that 
should  be  received  on  the  order  accepted  by  the  railroad  com- 
pany, and  in  that  he  is  confirmed  by  the  testimony  of  Downey. 

Whatever  the  proposition  was  that  was  made  to  plaintiff  on 
behalf  of  defendants,  was  accepted,  and  the  fact  of  acceptance, 
but  not  the  terms,  was  communicated  to  them  by  Downey. 
Accordingly,  defendants  met  Downey  to  close  up  the  matter, 
gave  him  a  check  for  what  plaintiff  owed  him,  left  with  him  a 
receipt  for  the  amount  plaintiff  owed  defendants,  and  also  left 
with  him,  for  plaintiff,  a  due  bill  for  the  balance  of  the  order, 
$621.95,  payable  out  of  the  first  money  that  should  be  col- 
lected from  the  railroad  company.  Thereupon,  Downey 
assigned  the  railroad  order,  and  delivered  it  to  defendants. 
It  does  not  appear  that  Downey,  at  the  time,  made  any  objec- 
tion to  the  condition  written  in  the  due  bill,  nor  that  he  gave 
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defendants  any  intimation  that  it  was  not  in  accordance  with 
the  proposition  he  had  made  to  plaintiff  on  their  behalf.  It 
is  in  proof,  however,  that  when  the  conditional  due  bill  was 
shown  to  plaintiff,  he  refused  to  accept,  because,  by  the  condi- 
tion it  contained,  it  was  not  payable  until  the  funds  should  be 
collected  from  the  railroad  company.  Neither  plaintiff  nor 
Downey  ever  tendered  the  due  bill  and  money  defendants  had 
paid  Downey,  back  to  defendants,  and  offered  to  rescind  the 
contract.  Downey  retained  the  money  paid  to  him  by  defend- 
ants, and,  as*  we  understand  the  evidence,  the  due  bill  re- 
mained in  his  hands,  except  a  brief  period  it  was  in  the  hands 
of  plaintiff,  to  show  to  his  counsel. 

The  declaration  contains  only  the  common  counts,  and  on 
the  trial  plaintiff  recovered  a  judgment  for  $621.95.  Defend- 
ants bring  the  case  to  this  court  on  appeal. 

It  seems  almost  certain,  from  the  evidence  in  this  record 
and  the  acts  of  the  parties,  about  which  there  can  be  no  dis- 
pute, that  plaintiff  and  defendants  never,  in  fact,  agreed  upon 
any  proposition  for  the  assignment  to  defendants  of  the  rail- 
road order,  then  in  the  hands  of  Downey.  If  the  original 
proposition  was  as  defendants  understood  it,  it  was  never 
made  known  to  plaintiff,  and  he  was  under  no  sort  of  obliga- 
tion to  accept  a  conditional  due  bill  for  any  balance  that  might 
be  coming  to  him  on  the  railroad  order,  after  deducting  the 
amount  of  his  indebtedness  to  Downey  and  defendants.  That 
was  not  his  understanding  of  the  contract,  but  defendants  were 
equally  clear  in  their  understanding,  that  the  due  bill  to  be 
given  wras  only  payable  on  condition  the  funds  should  be  col- 
lected on  the  order  from  the  railroad  company.  When  it  was 
discovered  there  wras  a  misunderstanding  between  the  parties 
as  to  the  conditions  of  the  proposition  made  by  defendants,  it 
was  the  plain  duty  of  Downey  to  return  to  defendants  the 
check  or  money  he  had  received  of  them,  and,  also,  the  con- 
ditional due  bill  left  with  him  for  plaintiff.  Unless  plaintiff 
subsequently  ratified  the  contract  as  it  was  in  fact  made,  he 
ought  to   have   notified  Downey  to  rescind  the  whole  trans- 
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action  on  account  of  the  misunderstanding  of  the  terms  of  the 
proposition  made  by  defendants. 

The  court  properly  refused  the  instructions  asked  by  de- 
fendants. They  are  based  on  the  theory,  Downey,  in  the 
negotiations  between  the  parties,  was  the  agent  of  plaintiff. 
Such  was  not  the  fact.  He  was  not  the  agent  of  plaintiff  more 
than  of  defendants.  It  seems  he  was,  acting  quite  as  much  for 
himself  as  for  either  defendants  or  plaintiff. 

I  The  verdict  is  so  much  against  the  weight  of  the  evidence, 
as  well  as  the  justice  of  the  case,  as  it  comes  before  us,  that 
the  circuit  court  ought  to  have  allowed  the  motion  entered  for 
a  new  trial. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


John  S.  Roush  et  al. 

v. 
Frank  Washburn. 

1.  Former  recovery — in  replevin,  how  far  conclusive.  In  replevin,  where 
issues  are  joined  on  the  pleas,  non  cepil,  non  detinet,  property  in  defendant,  and 
that  he  was  entitled  to  the  possession,  and  judgment  is  rendered  upon  a  verdict 
finding  the  issues  for  the  plaintiif,  it  at  least  establishes  the  claim  of  the  plain- 
tiff, and  his  right  to  the  possession  at  the  time  the  suit  was  brought. 

2.  Trover — what  is  a  conversion.  Where  the  owner  of  goods  delivered  pos- 
session of  the  same  to  a  creditor  to  be  sold,  and  the  proceeds  applied  in  dis- 
charging an  execution,  then  a  lien  on  the  same,  and  in  paying  the  creditor's 
debt,  and  what  was  left  to  be  returned,  and  the  creditor  puts  his  agent  in  the 
store  to  sell,  and  afterwards  the  debtor  shut  out  the  agent  and  refused  to  let 
him  proceed  in  selling,  and  the  creditor  thereupon  replevied  the  goods,  and 
they  were  delivered  to  him  at  his  place  of  residence  in  a  different  place,  when 
he  sold  part  of  them  in  his  store,  and  had  the  rest  sold  at  auction,  there  being 
no  sacrifice  on  them,  it  was  held,  there  was  no  wrongful  conversion  of  the  goods 
by  the  creditor,  and  that  he,  in  view  of  the  conduct  of  the  debtor,  was  war- 
ranted in  removing  and  selling  the  goods  at  a  different  place  from  that  contem- 
plated by  the  parties. 


216  Kotjsh  et  al.  v.  Washbukn.  [Jan.  T. 

Statement  of  the  case. 

Appeal  from  the  Circuit  Court  of  McLean  county. 

i 

This  was  an  action  of  trover,  by  Washburn,  against  Roush 
&  Humphreys,  wherein  he  recovered  a  verdict  and  judgment 
against  them  for  $490  damages,  and  they  appealed. 

It  appears,  from  the  evidence,  that  in  April,  1875,  Washburn 
was  the  owner  of  a  stock  of  goods  in  a  store  in  Shirley, 
Illinois,  which  he  was  carrying  on.  Being  indebted  to  Roush 
&  Humphreys,  in  the  sum  of  $1190,  for  goods  previously  sold 
by  them  to  him,  an  arrangement  was  at  that  time  made  be- 
tween them  in  respect  to  the  goods,  and  the  payment  of  the 
debt  from  the  proceeds  of  their  sale.  An  invoice  then  taken 
of  the  goods,  amounted  to  $2145.  As  to  the  terms  of  the 
arrangement,  the  parties  differ.  Roush  &  Humphreys,  and 
others,  testify  the  agreement  was  that  Washburn  should  give 
the  former  a  bill  of  sale  of  the  goods,  and  turn  over  the  store 
to  them,  and  they,  Roush  &  Humphreys,  were  to  place  a  man 
in  charge  and  possession  of  the  same  ;  that  this  agent  of  theirs 
was  to  sell  the  goods  and  first  pay  off  an  execution  for  $400, 
which  was  then  in  the  sheriff's  hands,  and  a  lien  on  the  goods, 
and  which  Roush  &  Humphreys  had  assumed  the  payment  of, 
and  then  to  pay  Roush  &  Humphreys  their  claim,  and  after  it 
was  paid,  then  the  goods  were  to  be  turned  back  to  Wash- 
burn; and  that  they  (Roush  &  Humphrey)  accordingly  placed 
one  Osborn  in  possession  of  the  store,  who  proceeded  in  the 
selling  of  the  goods. 

Washburn's  version,  unsupported  by  any  one  else,  is  that 
he  was  himself  to  go  on  and  sell  the  goods,  and  as  fast  as  they 
were  sold,  the  proceeds  were  to  be  turned  over  to  Roush  & 
Humphreys ;  that  on  the  recommendation  of  Roush  &  Hum- 
phreys that  Osborn,  a  man  they  had,  could  sell  more  goods 
than  the  one  Washburn  had,  he  put  Osborn  to  work  in  the 
store.  Washburn  states  further,  "  I  learned  that  Osborn  was 
claiming  to  hold  the  goods  for  Roush  &  Humphreys,  and  so 
when  he  went  out  I  closed  the  door  and  locked  it ;  when  he 
came  back,  I  refused  to  let  him  in." 
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Other  testimony  shows,  that  this  was  some  eight  weeks 
after  Osborn  had  been  in  the  possession.  The  next  morning 
after  this  occurrence,  Roush  &  Humphreys  replevied  the  goods 
from  Washburn,  and  they  were  delivered  under  the  writ  to 
that  firm  at  Bloomington,  their  place  of  residence.  They 
put  part  of  the  goods  in  an  auction  store  next  door  to  their 
own  store,  and  had  them  sold  there  at  auction ;  part  they  put 
into  their  own  store  and  made  sale  of,  realizing  on  the  stock 
of  goods  $946.50,  some  $200  less  than  their  account,  and 
Washburn  owing  them,  in  addition,  $400  on  the  execution 
assumed.  On  the  18th  of  August,  1875,  while  the  replevin 
suit  was  pending,  Washburn  commenced  this  suit  in  trover 
for  the  alleged  conversion  of  these  goods  in  so  making  sale  of 
them,  the  judgment  therein  being  rendered  March  31,  1876. 

The  pleas  by  Washburn  in  the  replevin  suit,  and  on  which 
issues  were  joined,  were,  non  cepit,  non  detinet,  and  property  in 
himself,  and  that  he  was  entitled  to  the  possession. 

The  verdict  of  the  jury  in  that  suit  was,  "  we,  the  jury,  find 
the  issues  for  the  plaintiffs,  and  that  they  are  entitled  to  the 
possession  of  the  goods  described  in  the  declaration,  and  the 
defendant  guilty  of  wrongfully  detaining  them."  And  judg- 
ment was  rendered  upon  the  verdict,  December  2,  1875. 

Mr.  William  E.  Hughes,  for  the  appellants. 

Mr.  B.  D.  Lucas,  and  Messrs.  Eowell  &  Hamilton,  for 
the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

Appellants  insist  that  the  judgment  in  the  replevin  suit 
was  a  bar  to  this. action  of  trover;  that  it  decided  that  appel- 
lee had  no  property  in  the  goods.  It  at  least  established  the 
claim  set  up  by  appellants,  and  determined  that  the  right  of 
possession  of  the  goods  was  in  them  at  the  time  of  the  com- 
mencement of  the  replevin  suit.  But  appellee  contends,  that, 
consistently  with  that,  there  might  have  been  and  was  a  sub- 
sequent conversion  of  the  goods  by  appellants,  and  claims 
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that  it  was  agreed,  in  the  arrangement  which  was  made  between 
himself  and  appellants  in  respect  to  the  goods,  that  they  should 
be  sold  at  Shirley,  in  the  usual  course  of  trade,  and  that  the 
selling  of  them  at  a  different  place,  to-wit,  at  Bloomington, 
and  part  of  them  in  a  different  manner,  at  auction,  was  a 
wrongful  conversion  of  the  property.  It  was  undoubtedly 
contemplated  by  the  parties  that  the  goods  would  be  sold  in 
the  store  at  Shirley,  and  there  was  probably  nothing  more 
than  that  in  the  way  of  any  agreement  as  to  the  place  or  mode 
in  which  the  goods  should  be  sold. 

It  does  not  lie  in  the  mouth  of  appellee  to  make  complaint 
that  the  goods  were  not  sold  out  in  the  store  at  Shirley,  after 
shutting  the  agent  of  appellants  out  of  the  store,  and  refusing 
him  admittance.  Appellants  had  undertaken,  and  were  pro- 
ceeding with,  the  sale  of  the  goods  in  the  store  at  Shirley,  and 
were  prevented  from  going  on  further  in  so  doing,  by  the  act 
of  the  appellee.  In  execution  of  the  writ  of  replevin,  which 
appellants  were  obliged  to  resort  to,  to  obtain  possession  of 
the  goods,  they  were  delivered  to  appellants  at  the  place 
where  they  resided  and  did  business,  at  Bloomington,  and  we 
think  the  sale  of  the  goods  there  was  warranted,  under  the 
conduct  of  appellee. 

The  goods  were  to  be  sold  and  converted  into  money  to  pay 
the  debt  to  appellants,  as  both  parties  agree.  The  essential 
thing  was,  that  the  goods  should  be  fairly  sold,  and  the  pro- 
ceeds applied  as  agreed.  .  This  was  done.  The  testimony 
shows,  fully,  that  the  goods  were  the  odds  and  ends  of  an  old 
stock,  and  were  sold  for  all  they  were  worth;  that  it  was 
of  no  prejudice  to  appellee  in  selling  a  portion  of  them  at 
auction;  that  no  sacrifice  was  made  on  them,  but  that  in  the 
mode  in  which  they  were  so  sold,  they  were  made  to  bring, 
and  did  bring,  their  full  value.  We  can  not  find  that  there 
was  any  wrongful  conversion  of  the  property.  The  verdict 
being  manifestly  against  the  evidence,  the  judgment  is  reversed 

and  the  cause  remanded. 

Judgment  reversed. 
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The  Trustees  of  Schools  of  the  Village  of  Cahokia 

v. 
Charles  Eautenbeeg. 

1.  Contract — note — whether  of  corporation  or  persons  signing.  A  promissory 
note,  commencing,  "ninety  days  after  date  I  promise  to  pay  to,"  etc.,  and 
signed  A  B  and  C  D,  "school  trustees,"  is  the  individual  note  of  the  persons 
signing  the  same,  the  words  "  school  trustees  "  being  simply  descriptio  person- 
arum,  and  is  not  the  note  of  any  school  corporation.*' 

2.  School  trustees — giving  note  after  term  of  office  expires.  Quere,  whether 
school  trustees  can  give  a  promissory  note  binding  upon  the  corporation,  for 
money  borrowed  by  them  to  build  a  school  house,  after  their  term  of  office  has 
expired,  and  their  successors  elected  and  qualified. 

3.  Indorser — of  his  liability  and  remedy.  Where  a  promissory  note  is  made 
to  a  third  person,  having  no  interest  in  the  same,  and  his  indorsement  is  pro- 
cured, and  the  note  then  given  to  a  bank,  as  security  for  a  prior  loan  to  the 
makers,  the  indorser  will  charge  himself  as  security  for  the  makers,  and  must 
look  to  them  if  he  is  compelled  to  take  up  the  note.  If  the  makers  have  ex- 
pended the  money  for  a  school  district,  that  is  a  matter  between  them  and  the 
district,  and  the  indorser  can  not  sue  the  district,  there  being  no  privity  of 
contract  between  him  and  the  district. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county;  the 
Hon.  William  H.  Snyder,  Judge,  presiding. 

Mr.  M.  Millard,  for  the  appellants. 

Mr.  William  Winkelman,  for  the  appellee. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

In  1872,  George  Lohenhofer,  Alexander  Pereo,  and  one 
La  Croix,  were  the  trustees  of  schools  in  the  village  of  Caho- 
kia. They  had  a  special  fund,  provided  by  a  special  act  of  the 
legislature,  for  school  purposes,  and  building  and  repairing 
school  houses,  arising  annually  from  the  rents  of  certain  lots 
in  the  village  of  Cahokia,  formerly  a  part  of  the  Cahokia 

*'See,  on  the  same  question,  Northwestern  Distilling  Co.  v.  Brant,  69  111.  658, 
and  cases  there  cited.     Also,  see  Hancock  v.  Yunker  et  al.  83  111.  208. 
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common.  In  the  summer  and  fall  of  that  year,  it  was  pro- 
posed to  construct  a  school  house,  and  there  seems  to  have 
been  much  controversy  among  the  people  as  to  whether  it 
should  be  constructed.  The  majority  of  the  trustees,  however, 
proceeded  in  the  construction  of  the  school  house,  and  in 
October,  1872,  Lohenhofer  and  Pereo,  two  of  the  trustees, 
borrowed  money  from  the  bank,  which  was  expended  in  pay- 
ing laborers  and  for  materials,  to  the  amount  of  $200.  In 
March,  1873,  the  terms  of  these  officers,  and  that  of  La  Croix, 
expired,  and  their  successors  were  elected  and  qualified.  In 
October,  1873,  George  Lohenhofer  and  Alexander  Pereo 
executed  a  note,  in  these  words : 

"  East  St.  Louis,  III.,  Oct.  23,  1873. 

"  Ninety  days  after  date  I  promise  to  pay  to  the  order  of 
Chas.  Rautenberg  $200,  value  received,  at  the  East  St.  Louis 
Bank,  corner  Missouri  and  Collinsville  avenues,  with  interest, 
at  ten  per  cent  per  annum,  from  maturity  till  paid. 

"$200.  George  Lohenhofer, 

Alexander  Pereo, 

School  Trustees." 

Indorsed  as  follows :    "  Chas.  Rautenberg." 

This  note  was  indorsed  in  blank  by  Charles  Rautenberg, 
and  delivered  to  the  bank  as  security  for  the  $200  borrowed 
in  the  fall  of  1872,  as  above  stated.  After  the  maturity  of 
the  note,  Rautenberg  was  compelled  by  the  bank  to  pay  the 
note. 

This  is  an  action  of  assumpsit,  brought  by  Rautenberg 
against  the  trustees  of  schools  of  Cahokia,  to  recover  the 
money  paid  upon  that  note,  and  he  recovered  a  judgment  for 
$253.60.     The  trustees  appeal  to  this  court. 

It  is  not  perceived  upon  what  ground  this  judgment  can  be 
sustained.  The  money  was  not  borrowed  from  the  bank  on 
the  credit  of  the  school  district,  but  on  the  individual  credit 
of  the  two  trustees.  The  note,  which  was  executed  to  Rauten- 
berg, does  not  purport  to  be  a  note  given  in  behalf  of  the  dis- 
trict, but  is  in  such  form  that,  by  the  decisions  of  this  court, 
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(even  if  the  maker  had  authority  to  make  such  note  in  behalf 
of  the  district,)  no  action  could  have  been  maintained  upon  it 
against  the  corporation  known  as  the  "trustees  of  schools"  of 
that  village.  Lohenhofer  and  Pereo,  by  that  note,  charged 
themselves,  personally.  The  words  "  school  trustees "  are 
simply  descriptio  personarum,  and  a  false  description  at  that, 
for  they  had  ceased  to  be  such  trustees  months  before  the  note 
was  made.  Rautenberg,  when  he  indorsed  the  paper  (as  ac- 
commodation paper),  charged  himself  as  security  for  the 
makers  of  the  note,  and  not  as  securitv  for  the  district.  He 
must  look  to  his  principals,  Lohenhofer  and  Pereo,  for  indem- 
nity. If  they  used  money  for  the  district,  it  is  a  matter  be- 
tween them  and  their  successors.  In  the  whole  transaction 
we  find  no  contract  or  privity  between  the  trustees  of  schools 
of  the  village  of  Cahokia  and  the  plaintiff. 
The  judgment  must  be  reversed. 

Judgment  reversed. 


The  Chicago  Packing  and  Provision  Company 

v. 
The  City  of  Chicago. 

1.  Municipal  corporation — law  of  1872  construed.  The  general  law  of 
1872,  for  the  incorporation  and  government  of  cities,  etc.,  is  to  be  construed  as 
an  independent  act,  without  reference  to,  or  as  an  amendment  of,  any  particu- 
lar charter  of  any  city  or  village.  It  was  intended  to  apply  to  all  cities  which 
might  adopt  the  same. 

2.  Same — power  to  license  packing  houses,  etc.  The  81st  clause  of  section  62 
of  the  general  law,  giving  cities  and  villages  the  power  to  direct  the  location 
and  regulate  the  management  and  construction  of  packing  houses,  etc.,  within 
their  limits,  and  to  the  distance  of  one  mile  beyond,  confers  the  power  to  license 
such  establishments,  as  one  means  of  regulating  the  same.  The  means  of  reg- 
ulating and  controlling  such  houses  is  left  to  each  particular  municipality, 
so  that  the  method  is  reasonable  and  proper. 

3.  The  fact  that  a  packing  house  has  been  licensed  by  the  town  of  Lake, 
where  it  is  located,  but  within  one  mile  of  the  corporate  limits  of  the  city  of 
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Chicago,  does  not  exempt  the  same  from  an  ordinance  of  that  city  requiring  it 
to  be  licensed  by  that  municipality.  The  person  or  corporation  using  the 
establishment  is  liable  to  be  charged  a  license  by  both  the  city  and  village. 

4.  Same — police  powers  may  extend  beyond  corporate  limits.  The  legislature 
may,  for  police  purposes,  prescribe  the  limits  of  municipal  bodies,  enlarging 
or  contracting  them  at  pleasure,  and  give  them  power  to  pass  ordinances  to 
prevent  nuisances,  to  operate  beyond  their  boundaries. 

Appeal  from  the  Criminal  Court  of  Cook  county ;  the  Hon. 
W.  K.  McAllister,  Judge,  presiding. 

Messrs.  Hitchcock,  Dupee  &  Judah,  for  the  appellant. 

Mr.  Richard  S.  Tuthill,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

The  city  of  Chicago  adopted  an  ordinance  prohibiting  any 
person,  company  or  corporation  within  the  city,  or  within  one 
mile  of  the  city  limits,  from  engaging  in  the  business  of 
slaughtering  animals  for  food  or  packing  them  for  market, 
or  rendering  the  offal,  fat,  bones  or  scraps  thereof,  or  any  dead 
animal  matter  whatever,  or  to  manufacture  fertilizers  or  glue, 
or  the  cleaning  or  rendering  intestines,  until  they  shall  have 
obtained  a  license  therefor.  The  second  section  prescribes  the 
mode  of  applying  for  and  the  granting  of  such  licenses,  and 
fixes  the  sum  to  be  paid  therefor  at  $100  per  annum.  The 
fourth  section  prescribes  penalties  for  a  violation  of  the  ordi- 
nance, and  empowers  the  mayor  to  revoke  the  license  on  con- 
viction of  the  person  for  a  breach  of  the  ordinance. 

The  case  was  tried  in  the  court  below,  on  an  appeal  from  a 
police   magistrate,  on  a  stipulation  as  to   the   facts. 

It  was  agreed,  that  defendant  was  a  corporation  organized 
and  doing  business  under  the  laws  of  this  State,  and  when  the 
suit  was  instituted  against  the  company  it  was  engaged  in  car- 
rying on  the  kind  of  business  mentioned  in  the  ordinance. 
Its  factory  was  in  Cook  county,  outside  of  the  city  limits  of 
Chicago,  but  within  one  mile  of  its  limits,  and  within  the 
town  of  Lake,  in  that  county,  and  it  then  had  a  license  from 
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the  town  of  Lake  for  carrying  on  the  kinds  of  business  which 
it  was  engaged  in  at  the  time,  but  had  not  applied  for  or 
received  license  therefor  from  the  city  of  Chicago. 

On  this  agreed  state  of  facts,  the  court  below  fined  defendant 
$25  and  costs,  and  it  appeals  to  this  court,  and  urges  in  favor 
of  a  reversal,  that,  for  various  reasons,  the  city  had  no  power 
to  pass  or  enforce  the  ordinance,  and  that  the  judgment  is, 
therefore,  unwarranted. 

It  is  urged,  that  by  the  charter  of  1872,  under  which  the 
city  is  organized,  there  is  found  no  authority  to  require  a 
license  to  pursue  this  character  of  business.  On  the  other 
hand,  it  is  claimed  that  the  62d  section  of  the  general  charter, 
by  clauses  75,  78,  81  and  83,  confers  the  power.  The  ordi- 
nance is  manifestly  framed  under  the  81st  clause  of  that  sec- 
tion, and  the  other  clauses  can  not  be  invoked  to  sustain  an 
ordinance  until  it  shall  be  adopted  to  give  force  to  their  pro- 
visions, hence  we  will  not  consider  what  power  they  confer. 

Appellant  contends,  that  in  conferring  police  power  by  the 
act  of  1872,  it  must  be  regarded  as  a  revision  of  the  city  charter 
of  1867.  It  will  be  observed  that  this  act  was  not  adopted 
for  the  city  of  Chicago,  but  for  all  cities  and  villages  of  the 
State  that  might  organize  under  or  adopt  it  as  the  fundamental 
law  of  their  organization,  and  the  sole  source  of  their  power. 
The  General  Assembly  did  not,  nor  could  it,  know  that  the 
city  of  Chicago  would  ever  adopt  the  act  as  its  charter.  We 
have  no  right  to  presume,  when  the  act  was  adopted  its  framers 
had  the  old  charter  of  the  city  in  their  minds,  as  they  would 
had  they  been  amending  the  charter  under  which  it  was  then 
acting.  They,  no  doubt,  considered  the  question  as  to  what 
power  might  be  necessary  to  enable  it  to  secure  the  people  of 
that  city,  as  well  as  all  other  cities,  in  all  of  their  rights  as 
municipalities.  The  act  being  adopted  not  for  Chicago,  but 
for  all  cities  adopting  it,  we  should,  in  construing  it,  not  look 
to  the  special  charters  of  small  municipalities  having  1000 
inhabitants  or  upwards,  to  give  a  construction  to  the  general 
law.     If  we  should,  then  a  village  charter  would  be  as  potent, 
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after  it  became  a  city,  in  ascertaining  its  meaning,  as  the 
charter  of  Chicago  ;  but  the  general  law  must  be  regarded  and 
construed  as  an  independent  act,  without  reference  to,  or  as  an 
amendment  of,  all  the  special  city  and  village  charters  of  the 
State.  This  being  true,  the  fact  that  the  city  charter  of  1867 
empowered  the  municipality,  in  terms,  to  license  this  character 
of  establishments,  and  the  general  law  has  omitted  those  ex- 
press terms,  can  have  no  bearing  on  the  construction  that 
shall  be  given  to  this  latter  act. 

The  81st  clause  of  the  62d  section  of  the  general  law  is  this: 
"  To  direct  the  location  and  regulate  the  management  and 
construction  of  packing  houses,  renderies,  tallow  chandleries, 
bone  factories,  soap  factories  and  tanneries  within  the  city  or 
village,  and  within  the  distance  of  one  mile  without  the  city 
or  village  limits."  Does  this  clause,  then,  confer  power  upon 
cities  and  villages  to  license  these  establishments  ?  The  Gen- 
eral Assembly,  by  this  enactment,  assumes  and  virtually 
declares  that  this  character  of  business  in  or  near  to  cities  and 
villages  is  noxious  to  the  health  or  comfort,  or  both,  of  their 
dense  population.  And  this  is  so  certainly  true,  that  it  is  be- 
lieved the  great  mass  of  civilized  people  know  it,  from  expe- 
rience or  observation.  The  very  character  and  inherent  nature 
of  the  business  are  such  that  the  employment  of  most  approved 
plans  and  best  precautionary  means  is  believed  to  be  inadequate 
to  entirely  prevent  these  establishments  from  being  offensive  in 
thickly  settled  districts.  Hence,  the  General  Assembly,  acting 
on  this  assumption,  has  conferred  upon  cities  and  villages  this 
broad  and  comprehensive  power  over  this  character  of  busi- 
ness, and  it  seems  to  be  manifest  that  they  intended  to  invest 
these  bodies  with  ample  power  to  regulate  and  control  not 
only  their  management,  but  even  the  places  of  their  location. 
Under  this  clause,  a  person  or  corporation  can  not  even  erect, 
at  any  given  place,  such  an  establishment,  without  the  license 
or  permission  of  the  city  or  village  first  obtained  for  the  pur- 
pose, whenever  they  see  proper  to  exercise  the  power  to  direct 
its  location. 
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The  General  Assembly,  no  doubt,  in  granting  this  power  to 
cities  and  villages,  deemed  it  wise  to  make  it  more  ample,  by 
not  specifying  the  means  they  should  employ  to  accomplish 
the  purpose,  and  no  doubt  intended  to  make  the  power  com- 
plete. Had  the  mode  of  accomplishing  the  end  been  specific- 
ally prescribed,  in  many  of  these  bodies  it  might  have  proved 
impracticable,  and  the  purpose  been  defeated.  Hence  we 
must  conclude,  as  they  were  legislating  for  a  large  number  of 
such  bodies  differently  situated,  differing  in  population,  wealth 
and  situation,  and  many  other  important  particulars,  in  con- 
ferring such  powers,  if  their  exercise  had  been  specifically 
prescribed,  it  would  probably  have  been  found,  that  whilst  the 
prescribed  mode  of  its  exercise  would  have  been  eminently 
well  adapted  to  some  cities  and  villages,  it  might  be  entirely 
unsuited  to  others.  The  legislature,  therefore,  have  deemed 
it  proper  to  provide  that  the  bodies  may  control  their  location 
and  regulate  their  management,  leaving  it  to  each  municipality 
to  adopt  the  means. 

Then,  does  the  power  to  regulate  the  management  include 
the  power  to  prescribe  their  duties,  and  require  them  to  obtain 
a  license  to  pursue  their  business  on  the  prescribed  terms? 
We  are  clearly  of  opinion  that  the  power  to  require  a  license 
is  one  of  the  means  of  regulating  the  exercise  or  pursuit  of 
this  business.  There  are,  no  doubt,  a  great  variety  of  other 
means  that  might  be  adopted  to  accomplish  the  purpose,  but 
these  municipalities  are  not  restricted  as  to  the  means  they 
shall  employ  to  regulate  the  business.  In  the  various  illus- 
trations of  the  meaning  of  the  word  "regulate,"  we  find,  among 
others:  "To  direct;  to  rule;  to  govern;  to  conduct."  As 
the  language  is  used  in  reference  to  the  power  of  a  city  or  vil- 
lage government,  we  must  suppose  it  was  intended  to  mean 
that  such  bodies  might  rule  or  govern  this  character  of 
business. 

In  the  case  of  The  Town  of  Mi.  Carmel  v.  Wabash  County, 
50  111.  69,  it  was  held,  that  the  general  grant  of  power  to  an 
incorporated  town  to  tax,  restrain  and  suppress  tippling 
15—88  III. 
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houses,  embraced  the  power  to  license  the  sale  of  liquor.  The 
word  "restrain"  is  not  more  comprehensive  than  "regulate." 
The  former  term  is  usually  employed  to  signify  to  hold  back, 
to  curb,  to  hold  in,  to  check,  to  prevent,  to  hinder,  and  to 
that  extent  it  may  mean  to  govern.  But  the  power  to  regulate 
is  surely  as  comprehensive  as  to  restrain,  and  would  seem  to 
embrace  the  power  to  employ  more  and  different  means.  It, 
no  doubt,  embraces  the  power  to  restrain  by  the  same  methods 
of  restraint,  and  if  a  license  may  be  required  as  a  means  of 
restraint,  we  have  no  hesitation  in  saying  that  it  may  be  as  a 
means  of  regulation.  We  are,  therefore,  clearly  of  opinion 
that  the  power  is  conferred  to  require  the  license  in  this  case, 
under  the  81st  clause  of  the  62d  section  of  the  general  law. 

It  is  urged,  that  these  establishments  may  be  regulated 
effectually  without  requiring  them  to  procure  a  license.  This 
is  no  doubt  true,  but,  conceding  it,  it  does  not  follow  that  such 
a  license  may  not  be  required  as  one  of  the  unrestricted  means 
cities  and  villages  are  empowered  to  employ  for  the  purpose. 
Had  those  other  means  been  enumerated  in  the  charter,  then, 
it  may  be,  there  would  be  force  in  the  argument.  But  these 
bodies  are  empowered  to  use  all  legal,  reasonable  and  proper 
means  to  regulate  this  business,  and  we  have  seen  that  to 
require  them  to  procure  a  license,  and  to  submit  to  the  ordi- 
nance regulating  them,  is  one  of  the  means  sanctioned  by 
the  act. 

In  the  cases  of  The  People  v.  Thurber,  13  111.  554,  and  City 
of  East  St.  Louis  v.  Wehrung,  46  111.  392,  it  was  held,  that 
the  fee  required  to  be  paid  a  city  for  granting  a  license  to  sell 
liquor,  or  to  act  as  an  agent  of  a  foreign  insurance  company, 
is  not  a  tax,  in  the  constitutional  sense  of  that  term,  and  is  not 
governed  by  the  requirements  of  the  organic  law  in  levying 
and  collecting  ordinary  taxes.  Hence,  no  question  of  that 
character  can  arise  in  this  case. 

But  it  is  urged,  that  the  establishment  of  appellant  is  within 
the  corporate  limits  of  Lake,  and  it  has  a  license  from  that 
municipality  to  pursue  its  business,  and  the  city  of  Chicago  is, 
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therefore,  powerless  to  assume  control  over  the  business  of 
appellant  or  the  establishment  in  which  it  is  done.  There 
can  be  no  doubt  that  the  General  Assembly  may,  for  police 
purposes,  prescribe  the  limits  of  municipal  bodies.  It  may 
enlarge  or  contract  them  at  pleasure,  and  may  define  the  limits 
within  which  their  general  powers  may  be  exercised,  and 
extend  or  limit  the  boundaries  in  which  special  powers  may 
be  performed.  Under  the  general  law  the  limits  prescribed 
by  special  charters  of  cities  and  villages  are  recognized  as  still 
existing,  and  within  which  they  may  exercise  their  general 
powers;  but,  in  addition  thereto,  this  act  has,  for  specified 
purposes,  enlarged  those  boundaries  one  mile  in  every  direc- 
tion from  the  city  or  village  limits  proper,  and  the  legislature 
has  the  power  to  increase  those  limits,  even  though  they  may 
lap  over  territory  in  the  limits  of  other  municipalities.  As  to 
the  possession  of  this  power  there  is  no  question,  otherwise  it 
would  not  have  legislative  powers  essential  to  government,  nor 
is  there  any  restriction  on  the  power.  Having  the  power,  did 
they  exercise  it  by  this  enactment  ?  We  can  see  many  weighty 
reasons  for  exercising  it.  The  town  of  Lake,  under  its  charter, 
is,  in  its  limits,  co-extensive  with  the  congressional  township. 
It  is  vested,  by  its  charter,  with  powers  usually  confined  to 
cities  and  villages.  But  did  the  General  Assembly  intend 
that  so  extensive  a  municipality  territorially,  and  not  populated 
as  a  city,  might,  on  its  border  adjoining  the  city  of  Chicago, 
license  establishments  not  at  all  inconvenient  or  injurious  to 
its  less  dense  population,  but  intolerable  nuisances  to  the  dense 
population  of  the  city?  Did  they  intend  that  the  city  should 
be  annoyed  and  injured  in  health  and  comfort  by  the  exercise 
of  the  power  of  a  corporation  with  a  comparatively  sparse 
population,  and  to  submit  to  have  imposed  on  them  such 
nuisances  as  the  town  of  Lake  might  impose  by  licensing 
them?  We  can  not  suppose  the  General  Assembly  so  disre- 
gardful  of  the  health  and  comfort  of  such  great  numbers  of 
people,  but,  on  the  contrary,  we  must  suppose  it  was  intended 
that  the  people  of  Chicago,  and  other  cities  under  like  circum- 


228  Chi.  Pkg.,  ftc.,  Co.  v.  City  of  Chicago.  [Jan.  T. 

Opinion  of  the  Court. 

stances,  should  have  the  means  of  protecting  themselves  against 
such  intolerable  wrongs  as  might  thus  be  inflicted  upon  them. 
We  must  conclude  that  the  General  Assembly,  rather  than 
subject  our  large  cities  to  such  hazards  from  smaller  munici- 
palities in  their  immediate  vicinity,  would  have  repealed  the 
charters  of  the  latter,  or  at  least  have  curtailed  their  power. 

Whilst  it  is  extremely  difficult,  in  large  and  crowded  cities, 
with* their  various  commercial,  manufacturing  and  other  pur- 
suits clashing  each  with  the  other,  to  so  adjust  the  laws  as  to 
alike  protect  every  right  and  interest,  all  must,  to  some  extent, 
have  his  rights  restricted  for  the  benefit  of  all  its  people. 
What  in  an  open  or  thinly  settled  country  would  be  innoxious 
as  a  business,  would  in  the  heart  of  a  city  be  a  terrible  nuisance, 
producing  death,  destroying  property,  and  highly  injurious  to 
health  and  destructive  to  comfort.  Persons,  then,  desiring 
to  engage  in  particular  avocations  in  or  near  to  cities,  must 
submit  to  have  their  pursuits  limited  and  controlled,  at  least 
so  far  as  the  preservation  of  health,  and  to  a  reasonable  extent 
the  comfort,  of  the  people  may  require,  nor  can  the  inhabi- 
tants of  a  city  expect  to  be  free  from  the  tainted  atmosphere 
produced  by  a  thousand  causes  that  do  not  exist  in  the  country 
or  in  places  less  densely  peopled. 

Whilst  trade,  manufactures  and  commerce  have  large  claims 
on  the  law  for  protection,  theirs  are  not  the  only,  nor  are  they 
the  highest,  claims.  The  lives,  the  health  and  the  comfort  of 
the  people  are  the  highest,  and  demand  the  first  and  greatest 
protection.  Yet,  in  a  great  city  like  Chicago,  which  may,  no 
doubt  justly,  claim  to  be  the  greatest  cattle  and  hog  market 
and  the  greatest  meat  packing  mart  in  the  world,  the  people 
can  not  expect  to  breathe  the  air  as  pure  and  invigorating  as  in 
the  open  country ;  but  they  do  have  the  right  to  be  protected 
against  all  kinds  of  business  that  endanger  life  and  health, 
and  from  intolerable  nuisances  that  destroy  their  comfort. 
To  accomplish  this  purpose,  the  power  was  conferred  upon 
cities  and  villages  to  regulate  these  establishments  for  the 
distance  of  one  mile  beyond  their  corporate  limits,  even  if  that 
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should  lap  over  and  embrace  a  portion  of  territory  included 
in  the  boundaries  of  another  municipality.  Each,  to  that 
extent,  has  the  right  to  protect  its  inhabitants,  and  such  estab- 
lishments, located  in  such  territory,  are  subject  to  the  police 
power  of  both  corporate  bodies.  This  is  within  the  letter, 
and,  we  have  no  doubt,  the  spirit  of  the  law.  Nor  does  the  fact 
that  appellant  is  liable  to  pay  a  fee  to  each  municipality  for 
the  privilege  of  pursuing  a  vocation  the  General  Assembly 
regards  of  such  a  character  as  to  require  regulation  and  con- 
trol, militate  against  the  grant  or  exercise  of  the  power. 

The  finding  of  the  court  below  was  required  by  the  admitted 
facts  of  the  case,  and  the  judgment  is  affirmed. 

Judgment  affirmed. 


Frank  Washburn 


James  Goodheart. 

1.  Statute — strict  construction — exemption  law.  A  statute  exempting  prop- 
erty from  levy  and  sale,  is  not  to  he  construed  strictly,  but  so  as  to  carry  out 
the  obvious  intention  of  the  legislature. 

2.  Exemption — statute  construed  as  to  team  used,  etc.  The  words  "  used  by  the 
debtor  in  obtaining  the  support  of  his  family,"  in  the  statute  exempting  "  one 
yoke  of  oxen,  or  two  horses  in  lieu  thereof"  not  exceeding  in  value  $200,  being 
general,  and  restricted  to  no  particular  mode  of  use,  are  answered  where  the 
team  is  hired  to  others  for  a  compensation  which  goes  into  the  general  fund  to 
support  the  family,  as  well  as  where  the  debtor  personally  uses  the  same.  But 
a  team  kept  for  pleasure  is  not  within  the  letter  or  the  spirit  of  the  statute. 

3.  Same — waiver.  Where  one,  being  indebted  to  another,  agreed  to  turn 
over  to  him  a  stock  of  goods,  and  two  horses  and  harness,  and  a  wagon,  out  of 
which  to  pay  such  debt,  and  the  creditor  was  to  pay  off  an  execution  obtained 
by  another  creditor  against  the  same  debtor,  or  buy  it  and  give  time,  but  the 
team  and  harness  were  never  delivered  or  demanded,  and  the  execution  was 
levied  upon  the  team  and  harness,  which  was  claimed  as  exempt,  it  was  held, 
that  the  agreement  to  turn  them  over  was  not  a  waiver  of  the  exemption. 

4.  Same — debtor  may  sell  property.  Where  property  is  exempt  from  execu- 
tion, the  debtor  may  sell,  mortgage  or  pledge  it,  as  he  pleases,  without  making 
it  subject  to  levy  and  sale  under  execution. 
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Appeal  from  the  Circuit  Court  of  McLean  county. 

Mr.  D.  B.  Lucas,  for  the  appellant. 

Messrs.  Hughes  &  McCart,  for  the  appellee. 

Mr.  Chief  Justice  Scholfield  delivered  the  opinion  of 
the  Court: 

This  was  trespass,  by  appellant  against  appellee,  for  levying 
upon,  as  sheriff,  and  selling,  a  team  of  two  horses  and  their 
harness,  the  property  of  appellant. 

The  levy  and  sale  were  by  virtue  of  an  execution  issued 
upon  a  judgment  in  favor  of  John  V.  Far  well  &  Co.,  and 
against  appellant,  for  some  $400. 

The  principal  question  is,  whether  the  property  was  exempt 
from  execution.  There  is  no  objection  to  the  sufficiency  of 
the  evidence  te  prove  the  exemption,  on  any  other  ground 
than  that  it  is  not  shown  that  the  property  was  personally 
used  by  appellant  in  obtaining  the  support  of  his  family. 
Appellant  had,  shortly  before  the  levy  of  the  execution,  been 
conducting  a  country  store  at  Shirley,  in  McLean  county,  but 
at  that  time  was  residing  in  Bloomington,  and  was  not  engaged 
in  any  business.  The  horses  were  kept  in  his  stable  at  Shir- 
ley, and  he  furnished  their  feed ;  and  he  had  been  in  the  habit 
of  using  them,  or  having  them  used,  in  hauling  for  himself 
when  he  had  work  of  that  kind  for  them,  and  when  they  were 
not  thus  used,  they  were  driven  by  one  Nelson,  who  took  care 
of  them,  and  employed  them  in  such  jobs  of  hauling,  for  com- 
pensation, as  he  or  appellant  could  obtain — Nelson  receiving 
one-half  of  the  amount  thus  made,  after  deducting  expenses, 
and  appellant  the  other  half. 

When  the  team  was  levied  upon,  it  was  being  used  by  Nel- 
son in  hauling  potatoes,  at  Bloomington,  under  this  arrange- 
ment. 

Among  other  property  exempt  by  statute  from  execution, 
it  is  provided,  "  when  the  debtor  is  the  head  of  a  family,  and 
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resides  with  the  same/'  there  shall  be  exempt  from  execution, 
etc.,  "  one  yoke  of  oxen,  or  two  horses  in  lieu  thereof,  used  by 
the  debtor  in  obtaining  the  support  of  his  family,  not  exceed- 
ing in  value  $200,  and  the  harness  therefor,  not  exceeding 
in  value  $40."  Rev.  Stat.  1874,  p.  499,  §13.  Appellee  insists 
that  this  language  should  be  construed  strictly,  and  that  the 
property,  to  be  exempt,  should  be  personally  used  by  the  debtor. 
This  is  contrary  to  the  principle  of  construction  applicable  to 
such  statutes.  Such  statutes  are  not  to  be  construed  strictly, 
but  so  as  to  carry  out  the  obvious  intention  of  the  legislature 
in  enacting  them.      Good  v.  Fogg,  61  111.  449. 

It  often  happens  that  the  head  of  a  family  is,  by  reason  of 
physical  infirmities,  personally  unable  to  take  care  of  and  use 
a  team,  and  it  is  manifest,  in  such  cases,  the  reason  and  policy 
of  the  law  no  less  favor  the  exemption  than  when  the  head 
of  a  family  is  free  of  such  misfortune.  So,  also;  it  is  provided, 
"  when  the  head  of  a  family  shall  die,  desert  or  not  reside 
with  the  same,  the  family  shall  be  entitled  to  and  receive  all 
the  benefits  and  privileges  which  are  in  this  act  conferred 
upon  the  head  of  a  family  residing  with  the  same."  Rev.  Stat. 
1874,  p.  499,  §  15.  It  could  hardly  be  contended  that  it  was 
designed  by  the  legislature  that  the  delicate  mother,  or  the 
helpless  infant,  should  actually  drive  and  use  the  team,  in 
order  to  have  the  benefit  of  the  exemption;  and  yet,  the 
position  contended  for  would  seem  to  necessitate  this,  for 
no  exception  is  made  to  the  phraseology  of  the  section  in 
their  favor. 

The  words  "  used  by  the  debtor  in  obtaining  the  support 
of  his  family,"  are  general,  and  restricted  to  no  particular 
mode  of  use.  They  are  answered  when  the  team  is  hired  to 
others  for  a  compensation,  which  compensation  goes  into  the 
general  fund  to  support  the  family,  as  well  as  where  the  debtor 
himself  goes  with  the  team  as  its  driver,  and  adds  the  earnings 
of  his  labor  to  that  of  the  team. 

A  team  kept  for  pleasure,  merely,  is  not  within  either  the 
letter  or  the  spirit  of  the  statute.     The  team  must  be  kept  and 
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used,  in  good  faith,  to  contribute  to  the  means  of  support  of  the 
family,  but  when  it  is  thus  kept  and  used,  we  do  not  consider 
it  important  by  whom  it  is  taken  care  of  and  used.  In  this 
matter,  as  in  very  many  others,  the  act  of  the  agent  or  servant 
is  to  be  regarded  as  the  act  of  the  principal  or  master.  The 
use  is  his  use,  whether  by  his  own  hands  or  by  those  of 
another. 

The  cases,  referred  to  by  appellee,  in  California  and  Iowa, 
were  decided  under  statutes  the  phraseology  of  which  was  en- 
tirely different  from  that  we  have  been  considering,  and  we 
do  not,  therefore,  regard  them  as  pertinent. 

The  only  other  question  to  be  considered  is,  did  appellant 
waive  his  right  to  claim  this  property  as  exempt  from  exe- 
cution ? 

The  facts  claimed  by  appellee  to  have  this  effect,  are,  in 
brief,  these  :  Some  time,  perhaps  a  month  or  more  before  the 
levy  of  the  execution,  appellant,  being  indebted  to  Eoush  & 
Humphreys  to  the  amount  of  $  1000,  agreed  with  them  to 
turn  over  the  stock  of  goods  which  he  had  in  his  store  in 
Shirley,  and  the  horses  and  harness  levied  upon,  and  a  wagon, 
and  they  were,  as  he  says,  to  protect  him  against  this  execu- 
tion— or,  as  they  say,  to  buy  the  execution  and  give  him  time. 
He  turned  over  the  stock  of  goods  to  them,  and  they  placed 
a  man  in  possession ;  but  the  horses  and  harness  were  not  sur- 
rendered to  them,  nor  did  they  ever  demand  their  possession. 
Shortly  after  Roush  &  Humphreys  obtained  possession  of  the 
goods,  appellant  re-took  them,  and  they  then  replevied  them 
from  him  and  had  the  execution  levied  upon  the  horses  and 
harness  and  wagon. 

We  do  not  perceive  how  this  agreement  can  be  construed 
as  a  waiver  of  any  right  to  claim  the  benefit  of  the  exemption 
law.  If  the  property  was  exempt  from  execution,  then  appel- 
lant was  at  liberty  to  sell  it,  or  mortgage  or  pledge  it  as  he 
pleased,  without  regard  to  the  execution.  Vaughan  v.  Thomp- 
son, 17  111.  78;   Cole  v.  Green,  21  id.  104. 

Appellant  never  agreed  that  the  property  should  be  seized 
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and  sold  on  the  execution  ;  and  Roush  &  Humphreys  surely  do 

not  show  a  superior  right  to  the  property,  when  they  never 

have  had  possession  of  it,  and  make  no   pretense  that  they 

have  complied  with  the  contract  by  which  they  were  entitled 

to  have  its  possession. 

We  think  the  judgment  below  wrong,  and  it  must,  therefore, 

be  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


Stephen  J.  Burns  et  al. 

v. 

William  Mays  et  al. 

Contract — sale  of  corn.  If  a  party  buys  corn  under  an  agreement  that,  if 
it  does  not  prove  to  be  of  grade  No.  2  in  the  place  to  which  it  is  to  be  shipped, 
the  title  is  not  to  pass,  but  it  shall  be  subject  to  the  disposal  of  the  vendor, 
and  such  purchaser,  through  his  agent,  sells  the  same  after  it  is  inspected 
and  rejected  as  No.  2,  he  will  be  liable  for  the  price  received  by  him,  to  the 
vendor. 

Appeal  from  the  Circuit  Court  of  Edgar  county ;  the  Hon. 
Oliver  L.  Davis,  Judge,  presiding. 

Messrs.  Eads,  Sellars  &  Dole,  for  the  appellants. 

Messrs.  Bishop  &  McKinlay,  for  the  appellees. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  assumpsit,  in  the  county  court  of  Edgar  county, 
by  William  Mays  and  William  J.  Culbertson,  plaintiffs,  and 
against  Stephen  J.  Burns  and  William  J.  Hunter,  defendants, 
to  recover  the  value  of  two  car  loads  of  corn-  alleged  to  have 
been  sold  and  delivered  by  plaintiffs  to  defendants  at  a  stipu- 
lated price  per  bushel.  There  was  a  judgment  for  defendants 
in  the  county  court,  and  an  appeal  taken  to  the  circuit  court, 
and  there  tried  by  a  jury,  who  rendered  a  verdict  for  the 
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plaintiffs  for  four  hundred  eighty-three  dollars  and  ninety- 
nine  cents.  A  motion  for  a  new  trial  was  denied,  and  judg- 
ment rendered  on  the  verdict,  to  reverse  which  defendants 
appeal. 

It  is  claimed  by  appellants  that,  to  complete  the  alleged  sale 
to  them  of  this  corn,  it  was  a  part  of  the  contract,  and  an 
essential  part,  that  the  corn  should  pass  inspection  at  Indian- 
apolis as  No.  2  grade.  In  case  it  did  so  pass,  then  sixty-eight 
cents  per  bushel  was  to  be  paid  for  it.  It  was  shipped  to 
Indianapolis  as  per  order  of  appellants,  and  was  there  re- 
jected, and  there  sold  by  the  agent  of  appellants  for  sixty-six 
cents  per  bushel,  netting  the  sum  of  four  hundred  eighty- 
three  dollars  and  ninety-nine  cents,  the  precise  amount  found 
by  the  jury. 

It  is  very  clear,  from  the  record,  the  appellants  have  received 
and  disposed  of  property  of  appellees,  of  the  value  found  by 
the  jury,  and  there  can  be  no  reason  urged  why  they  should 
not  pay  for  it.  Admitting  the  contract  was,  the  corn  should 
pass  inspection  as  No.  2  corn,  otherwise  it  should  be  placed  at 
the  disposal  of  appellees,  to  be  sold  by  them, — which  is  the 
substance  of  McMurchy's  testimony, — the  corn  was  not  so 
placed,  but  sol^d  and  disposed  of  by  appellants.  The  right  of 
appellees  to  recover  sixty-six  cents  per  bushel,  the  price  for 
which  it  sold,  is  undeniable,  and  the  verdict  of  the  jury  is 
right,  and  fully  supported  by  the  testimony,  and  the  judgment 
must  be  affirmed. 

Judgment  affirmed. 


James  M.  Fitzgerald 


Harry  A.  Staples  et  al. 


1.  Contract — construction.  A  court  of  law  has  no  right  to  presume  con- 
tracting parties  intended  to  insert  in  a  written  contract  a  provision  other  or 
different  from  that  which  the  plain  language  used  would  indicate,  and  then 
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give  a  construction  to  the  contract  which  would  only  be  legitimate  if  the  con- 
tract contained  the  supposed  omitted  provision. 

2.  Bond — when  void  for  ivant  of  condition.  A  bond  which  recites  that  the 
principal  obligor  has  made  a  contract  with  the  obligee  to  receive  from  the  lat- 
ter certain  teas  and  coffees,  sell  the  same,  pay  over  to  the  obligee  the  proceeds 
of  sales,  less  the  profits  of  the  obligor,  each  month,  and  make  complete  settle- 
ment each  thirty  days,  and,  without  any  condition  being  expressed,  concludes, 
"  then  this  obligation  shall  be  void,"  etc.,  creates  no  liability  on  the  part  of 
those  executing  the  same. 

Appeal  from  the  Circuit  Court  of  Sangamon  county;  the 
Hon.  Charles  S.  Zane,  Judge,  presiding. 

Messrs.  Robinson,  Knapp  &  Shutt,  for  the  appellant. 
Messrs.  John  M.  &  John  Mayo  Palmer,  for  the  appellees. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  debt,  brought  by  James  M.  Fitzgerald, 
against  appellees,  upon  a  bond,  which  was  as  follows : 

"  Know  all  men  by  these  presents,  That  we,  Harry  A.  Staples, 
as  principal,  and  Frank  W.  Tracy  and  George  A.  Sanders, 
as  securities,  of  the  city  of  Springfield,  and  State  of  Illinois, 
are  held  and  firmly  bound  unto  James  M.  Fitzgerald,  of 
Springfield,  111.,  in  the  sum  of  $2000,  for  the  payment  of 
which  we  hereby  bind  ourselves. 

"  The  condition  of  this  obligation  is  such,  that  whereas  the 
above  named  Harry  A.  Staples  has  made,  signed,  executed 
and  delivered  a  certain  contract  with  the  above  named  James 
M.  Fitzgerald,  to  receive  from  said  Fitzgerald  certain  teas 
and  coffees,  sell  and  deliver  same,  pay  over  to  said  Fitzgerald 
all  moneys  received  for  said  sales,  less  the  amount  of  profits 
accruing  to  said  Staples,  each  month,  and  make  full  and  com- 
plete settlement  each  thirty  days,  then  this  obligation  shall  be 
void;  otherwise  to  be  and  remain  in  full  force  and  virtue. 

"Sealed  with  our  seals,  and  dated  this  9th  day  of  May,  1874. 
Harry  A.  Staples,         [l.  s.] 
Frank  W.  Tracy,  [l.  s.] 

George  A.  Sanders.       [l.  s.]  " 
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A  contract,  in  writing,  was  made  between  Fitzgerald  and 
Staples,  bearing  the  same  date  of  the  bond,  which  provided, 
the  former  should  deliver  to  the  latter,  at  his  store,  in  Spring- 
field, such  quantities  of  good,  merchantable  teas  and  coffees 
as  Staples  might,  from  time  to  time,  require,  which  were  to 
be  paid  for  by  him.  To  secure  the  faithful  performance  of 
the  contract,  this  clause  was  inserted:  "He  (Staples)  further 
agrees  to  execute  and  deliver  a  bond  of  indemnity  in  the  sum 
of  $2000,  with  approved  security." 

It  appears,  from  the  evidence  on  the  trial,  that  goods  to  the 
amount  of  $1937.97  had  been  furnished,  upon  which  Staples 
had  paid  only  $681.75,  leaving  a  balance  due  of  $1256.22. 
There  is  no  dispute  in  regard  to  the  fact  that  Staples  is  in- 
debted to  Fitzgerald,  for  goods  furnished  under  the  contract, 
to  the  amount  shown  by  the  evidence ;  but  the  question  here 
presented  is,  whether  an  action  can  be  maintained  on  the  bond 
sued  upon,  against  the  sureties  thereon.  As  has  been  sug- 
gested, the  bond  must  receive  a  reasonable  interpretation ;  but 
in  order  to  arrive  at  the  intention  of  the  parties  at  the  time 
the  bond  was  executed,  we  must  resort  to  the  language  used 
by  them  in  the  obligation  which  they  executed.  A  court  of 
law  has  no  right  to  presume  contracting  parties  intended  to 
insert  in  a  written  contract  a  provision  other  or  different  from 
that  which  the  plain  language  used  would  indicate,  and  then 
give  a  construction  to  the  contract  which  would  be  legitimate 
if  the  contract  contained  the  supposed  omitted  provision.  Such 
a  practice  would,  in  effect,  be  making  contracts  for  parties, 
which  courts  are  powerless  to  do.  As  was  said  in  Crabtree  v. 
Hagenbaugh,  25  111.  233,  this,  like  all  other  agreements,  must 
receive  a  reasonable  interpretation,  according  to  the  intention 
of  the  parties  at  the  time  of  executing  it,  if  that  intention  can 
be  ascertained  from  the  language  they  have  employed  for  that 
purpose. 

Did  the  obligors  in  the  bond  incur  any  liability,  by  a  fair 
or  reasonable  interpretation  of  the  language  used  in  the  con- 
dition of  the  bond?     A  bare  inspection   of  the  instrument 
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gives  a  negative  answer  to  the  inquiry.  The  condition  of  the 
bond  contains  a  bare  recital  that  a  certain  contract  had  been 
made  between  Staples  and  the  plaintiff,  by  which  certain  things 
were  to  be  done  by  the  contracting  parties,  and  concludes  by 
saying,  "  then  this  obligation  shall  be  void ;  otherwise  to  re- 
main in  full  force/7  It  needs  no  argument  to  show  that  the  par- 
ties who  executed  the  bond  incurred  no  liability  by  executing 
the  instrument.  Had  the  condition  in  the  bond,  after  reci- 
ting the  making  of  a  contract  between  Staples  and  plaintiff, 
contained  a  clause,  which  is  usually  inserted,  something  like 
the  following :  now,  if  the  said  Staples  shall  well  and  truly 
keep  and  perform  the  agreement  aforesaid,  then  the  obliga- 
tion to  be  void,  the  liability  of  the  parties  would  have  been 
fixed,  but  the  very  language  which  seems  necessary  to  render 
appellees  liable  seems  to  have  been  entirely  omitted.  The 
omission  may  have  occurred  by  accident  or  mistake,  but  that 
in  no  manner  affects  the  question  here.  The  bond,  as  drafted 
and  executed,  imposed  no  liability  upon  those  who  executed 
it,  and  the  court  could  not  hold  the  obligors  liable,  unless 
some  new  provision  was  injected  into  the  instrument,  which 
tlje  court  had  no  power  to  do. 

The  judgment  of  the  circuit  court  will  be  affirmed. 

Judgment  affirmed. 


Hugh  Morally 

v. 
James  O'Brien. 


1.  Division  fence — evidence  sufficient  to  shoio.  Where  the  evidence  shows  that 
a  plaintiff,  at  the  request  of  the  defendant,  repaired  a  fence  made  by  the  de- 
fendant as  a  division  fence,  and  had,  from  time  to  time,  put  boards  upon  it  to 
about  half  the  amount  used  in  making  it,  this  may  be  considered  by  the  jury 
in  determining  the  question  whether  it  was  a  division  fence. 

2.  Error — improper  instruction.  Although  some  instructions  given  are  not 
entirely  accurate,  a  new  trial  will  not  be  given  when  it  can  be  seen,  from  the 
evidence  and  the  amount  of  the  verdict,  that  the  jury  were  not  misled. 
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Appeal  from  the  Circuit  Court  of  Champaign  county;  the 
Hon.  C.  B.  Smith,  Judge,  presiding. 

This  was  a  suit  commenced  by  James  O'Brien  against  Hugh 
McNally,  before  a  justice  of  the  peace,  to  recover  the  value  of 
an  alleged  division  fence  between  himself  and  the  defendant, 
and  also  for  damages  for  the  removal  of  a  fence  by  the  defend- 
ant, claimed  to  be  a  division  fence.  The  case  was  taken  by 
appeal  to  the  circuit  court,  where  a  trial  was  had,  resulting  in 
a  verdict  and  judgment  of  $84.61  for  the  plaintiff,  to  reverse 
which  the  defendant  appealed  to  this  court. 

The  evidence  on  the  trial  showed,  that  about  seven  years 
before,  the  defendant  had  bought  and  fenced  eighty  acres  of 
land,  and  that  some  time  afterwards  the  plaintiff  purchased 
forty  acres  of  land,  adjoining  the  defendant's  east  forty  on  the 
south,  and  inclosed  it  on  defendant's  south  fence.  After  this, 
defendant  requested  the  plaintiff,  as  he  was  having  the  use  of 
the  fence,  to  keep  it  in  repair,  and  in  pursuance  of  such  re- 
quest the  plaintiff  did  repair  the  fence,  from  time  to  time, 
until  about  half  the  boards  on  it  had  been  put  there  by  him. 
In  July,  1875,  owing  to  a  difficulty,  the  defendant,  without 
notice,  tore  down  the  fence,  whereby  the  plaintiff  lost  the  use 
of  his  pasture.  In  February,  1876,  the  plaintiff  built  his  half 
of  the  line  fence,  and  notified  the  defendant  to  build  his  part, 
and  the  defendant  refusing,  the  plaintiff,  after  waiting  a  couple 
of  months,  proceeded  to  build  it,  under  the  statute. 

Mr.  Thomas  J.  Smith,  for  the  appellant. 

Messrs.  Sweet  &  Day,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

Whether  the  fence  in  controversy  was  a  division  fence,  and 
was  so  treated  by  the  parties,  was  a  question  of  fact  for  the 
jury,  and  in  view  of  the  character  of  the  evidence  given,  we 
must  regard  the  verdict  as  conclusive.  The  testimony  is  con- 
flicting, but  there   is   evidence  that  would  justify  the  finding 
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that  it  was  treated  as  a  division  fence.  There  is  some  evidence 
that  plaintiff,  at  the  request  of  defendant,  repaired  the  fence 
as  a  division  fence,  and  that  he  had,  from  time  to  time,  placed 
boards  upon  it,  to  near  or  quite  half  the  amount  used  in  mak- 
ing it.  What  weight  was  to  be  given  to  such  testimony  was, 
of  course,  for  the  jury,  and  no  sufficient  reason  is  perceived  for 
disturbing  their  conclusion. 

It  must  be  conceded,  some  of  the  instructions  given  for 
plaintiff  are  not  entirely  accurate,  but,  on  carefully  considering 
the  evidence,  and  in  view  of  the  amount  of  the  verdict,  we 
can  not  believe  the  jury  were  misled  as  to  the  true  rule  for 
measuring  the  damages.  The  verdict  is  small,  and  no  sufficient 
reason  appears  for  setting  it  aside. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 


Eebecca  Light 

v. 

David  Scott. 


1.  Trust — vjhether  created,  or  a  mere  power.  Where  a  woman,  in  contempla- 
tion of  marriage,  indorsed  certain  notes  held  by  her,  on  her  children,  to  one 
son,  and,  by  a  separate  instrument  in  writing,  declared  him  to  be  her  attorney 
and  trustee  to  retain  the  custody  and  complete  control  of  such  notes,  and 
directed  him  to  keep  the  same,  and  whenever,  in  his  judgment,  her  wants 
required  the  interest  on  the  notes,  or  any  part  thereof,  that  he  collect,  in  equal 
amounts,  from  the  makers,  whatever  sum  was  necessary  for  her  wants,  and 
pay  the  same  to  her,  and,  upon  her  death,  to  return  the  notes  to  the  makers, 
it  was  held,  that  the  instrument  was  not  only  a  power  of  attorney,  but  also 
created  a  complete  trust,  which  she  could  not  revoke  at  pleasure,  and  that  it 
made  the  son  not  only  trustee  for  her  own  benefit,  but  also  for  the  benefit  of 
the  makers  of  the  notes. 

2.  Same — revocation.  Where  a  party  makes  another  trustee  of  notes  in- 
dorsed and  delivered  by  her  to  him,  not  only  for  her  own  benefit,  but  also 
for  the  benefit  of  the  makers  of  the  notes,  the  trustee  being  one,  she  can  not 
revoke  the  same,  nor  will  a  court  of  equity  revoke  the  same,  where  no  abuse 
of  the  trust  is  shown,  and  it  is  a  perfectly  created  one. 
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3.  Promissory  note — construed.  A  promissory  note,  payable  three  years 
after  date,  with  ten  per  cent  interest,  to  be  paid  semi-annually,  with  a  pro- 
vision added  that  the  principal  is  not  to  be  paid,  unless  necessary  for  the  sup- 
port of  the  payee,  obligates  the  maker  to  pay  the  interest  absolutely  and 
unconditionally,  and  the  principal,  if  shown  to  be  necessary  for  the  support 
of  the  payee. 

Writ  of  Error  to  the  Circuit  Court  of  Edgar  county ;  the 
Hon.  Oliver  L.  Davis,  Judge,  presiding. 

This  was  a  bill  in  chancery,  brought  by  the  plaintiff  in 
error,  against  the  defendant,  setting  forth  that  Samuel  Scott 
died  in  1869,  in  Edgar  county,  in  this  State,  leaving  ten  chil- 
dren his  heirs  at  law,  defendant  being  one,  and  complainant 
his  widow,  and  an  estate  amounting  to  about  $150,000;  that 
in  the  settlement  of  the  estate,  it  was  agreed  that  complainant, 
in  part  of  her  interest  therein,  should  receive  ten  promissory 
notes,  of  $500  each,  one  from  each  heir,  which  were  accord- 
ingly given,  of  the   following  tenor,  the  others  varying  only 

in  signatures: 

"Paris,  III,  February  8,  1871. 

"  Three  years  from  date,  we,  or  either  of  us,  promise  to  pay 

Eebecca  Scott  the  sum  of  $500,  with  ten  per  cent  interest,  to 

be  paid  semi-annually.     It  is   understood   that  the  principal 

of  this  note  is  not  to  be  paid,  unless  it  shall  be  necessary  for 

the  support  of  the   said  Rebecca  Scott,  and  that  the  holder 

hereof  may  collect  the  said  interest  semi-annually,  by  suit  or 

otherwise,  and  if  by  suit,  that  -reasonable  attorney's  fees  may 

be  collected  in  addition  thereto. 

Isaac  Scott, 

David  Scott." 
That  about  August  29,  1872,  complainant  placed  the  ten 
notes  in  the  hands  of  defendant,  for  safe  keeping,  and  to  col- 
lect them  according  to  their  terms,  and  also  two  other  notes, 
for  $65  and  $360,  respectively,  for  collection;  that  in  October, 
1873,  she  executed  a  power  of  attorney  to  him  for  the  pur- 
pose aforesaid ; '  that  about  December  1, 1874,  defendant,  know- 
ing that  complainant  was  contemplating  marriage  with  David 
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Light,  her  present  husband,  came  to  her  and  falsely  and  fraudu- 
lently represented  to  her  that  if  she  did  not  assign  over  to 
him  the  ten  notes,  David  Light  and  his  family  would  get  all 
her  property,  and  that  her  husband  would  be  entitled  to  one- 
third  of  her  property,  and  the  control  of  all  of  it,  including 
the  notes,  and  that  defendant  could  not  collect  the  notes 
unless  she  assigned  them  to  him,  and  that  he  promised  to  col- 
lect the  same,  and  that  he  would  return  them  to  her  when  she 
requested  him  to  do  so ;  that  complainant  was  at  that  time 
seventy-two  years  of  age,  infirm  and  illiterate,  unable  to  read  or 
write,  and  that  confiding  in  the  defendant,  who  was  her  son,  and 
the  representations  he  made  to  her,  she  assigned  the  notes  to  him, 
simply  intending  thereby  to  enable  him  to  collect  them,  and 
that  she  did  not  know  what  was  contained  in  the  indorsement 
made  upon  the  notes;  that  on  August  2,  1875,  complainant 
revoked  the  power  of  attorney,  and  demanded  a  return  of  the 
notes  and  payment  of  the  amount  collected,  which  was  a  large 
amount  of  interest,  and  defendant  refused  to  comply. 

The  bill  prays  that  defendant  be  ordered  to  pay  over  what 
he  had  collected;  that  it  be  declared  he  holds  the  notes  in 
trust  for  the  use  of  the  complainant,  and  that  the  trust  be 
revoked,  and  defendant  decreed  to  return  the  notes  to  com- 
plainant. 

The  answer  admits  the  original  placing  of  the  notes  in  de- 
fendant's hands  in  August,  1872,  for  safe  keeping,  as  charged, 
denies  the  collection  of  anything  thereon  which  he  has  not 
fully  accounted  for  to  complainant,  and  claims  the  right  to 
hold  the  same  under  and  by  virtue  of  the  following  instru- 
ment in  writing,  which  it  is  alleged  the  complainant,  of  her 
own  free  will  and  accord,  and  without  any  false  or  fraudulent 
representations  on  the  part  of  the  defendant,  executed  and 
delivered  to  him,  to-wit : 

"  Know  all  men  by  these  presents,  That  I,  Rebecca  Scott,  of 
Edgar  county,  Illinois,  being  now  in  contemplation  of  mar- 
riage with  David  Light,  and  wishing  to  continue  my  son, 
David  Scott,  as  a  trustee  and  custodian  of  ten  certain  notes 

16—88  III. 
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made  to  me  by  the  heirs  of  my  late  husband,  Samuel  Scott, — 
the  principal  of  said  notes  being  $500  each,  with  ten  per  cent 
interest  thereon, — do  hereby  make,  constitute  and  appoint  said 
David  Scott  my  attorney  and  trustee  to  retain  the  possession 
and  custody,  and  complete  control  of  said  notes,  and  to  that 
end  I  have  this  day  indorsed  said  notes  to  said  David  Scott, 
by  blank  indorsements  on  the  backs  thereof,  and  hereby  direct 
my  said  attorney  and  trustee  to  so  keep  said  notes ;  and  when- 
ever, in  his  judgment,  my  wants  require  the  interest  on  said 
notes,  or  any  part  thereof,  that  he  collect,  in  equal  amounts, 
from  the  makers  of  said  notes,  whatever  sum  is  necessary  for 
my  said  wants,  and  pay  the  same  to  me,  and  in  the  event  of 
my  death,  to  return  said  notes  to  the  makers  thereof,  or  their 
legal  representatives. 

"  In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal, 
this  3d  day  of  December,  A.  D.  1874. 

Her 

Kebecca  X  Scott,     [seal.] 

Mark. 

"  Witness :     Isaac  Scott. 

"  I  hereby  accept  the  trust  confided  to  me  by  the  foregoing 
instrument.  In  witness  whereof,  I  have  hereunto  set  my  hand 
and  seal,  this  3d  day  of  December,  A.  D.  1874. 

David  Scott,     [seal.] 

"  Witness :     D.  W.  Fouts." 

And  the  answer  denied  all  the  charges  of  false  and  fraudu- 
lent representations. 

There  appeared  in  proof  a  full  power  of  attorney  from  the 
complainant  to  the  defendant,  of  the  date  of  February  27, 
1873,  for  the  management  of  her  real  and  personal  property, 
and  the  collection  of  all  moneys  due  her ;  also,  an  agreement, 
in  writing,  between  the  complainant  and  five  of  the  heirs  of 
Samuel  Scott,  whereby  the  latter  agreed  for  the  payment  to  her 
of  $300  per  year  during  her  life,  in  equal  quarter-yearly  pay- 
ments, in  consideration  of  which  she  released  her  dower 
interest  in  the  estate  of  Samuel  Scott,  except  the  homestead, 
containing  40  acres,  which  she  was  to  hold  for  her  own  use 
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during  her  life.  The  ten  notes  in  question  bore  upon  the 
backs  the  indorsements  in  blank  of  complainant,  made  by  her 
mark,  with  the  name  of  D.  W.  Fouts  signed  thereto  as  a  wit- 
ness, the  same  bearing  date  December  3,  1874,  the  same  date 
with  the  above  named  instrument. 

The  court  below,  upon  final  hearing,  dismissed  the  bill. 

Messrs.  Steele  &  Dyas,  and  Mr.  Geo.  Hunt,  for  the 
plaintiff  in  error. 

Messrs.  Bishop  &  McKinlay,  and  Messrs.  Sellar  & 
Dole,  for  the  defendant  in  error. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

There  is  a  manifest  failure  in  the  proof  to  establish  the  charge 
of  improper  practice  in  obtaining  the  assignment  of  the  notes 
and  the  execution  of  the  instrument  in  writing  of  December  3, 
1874. 

There  is  in  support  of  the  allegation  but  the  testimony  of 
the  plaintiff  herself,  and  some  inconsequential  admissions  tes- 
tified to  as  having  been  made  by  the  defendant.  In  express 
contradiction  is  the  direct  testimony  of  three  witnesses, — the 
defendant  and  another  co-heir,  and  D.  W.  Fouts, — with  other 
corroborative  evidence. 

The  witness  Fouts,  who  was  a  justice  of  the  peace,  and,  so 
far  as  appears,  entirely  disinterested,  testifies  that  he  was  pres- 
ent at  the  time  of  the  transaction,  and,  at  the  request  of  plain- 
tiff, read  the  instrument  to  her,  and  that,  on  his  inquiry,  she 
replied  that  she  understood  the  meaning  of  it,  and  at  her 
request  he  signed  her  name  thereto,  and  wrote  her  indorse- 
ments in  blank  on  the  notes,  and  she  made  her  mark  to  them 
all;  and  his  name  appears  signed  thereto  as  a  witness. 

The  case  of  the  plaintiff  is  only  to  be  rested,  if  at  all,  upon 
the  ground  of  the  right  to  revoke,  at  her  will,  the  trust  which 
she  had  thus  created ;  and  this  claim  is  advanced.  It  is  con- 
tended that  this  instrument  was  but  a  power  of  attorney,  and  so 
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revocable  at  pleasure ;  but  it  is  certainly  more  than  this.  It  in 
express  terms  constitutes  defendant  a  trustee,  in  addition  to  at- 
torney, and,  besides  the  power  to  collect  and  pay  over  to  her  the 
moneys  due  upon  the  notes,  invests  him  with  a  trust  in  regard 
thereto,  not  only  for  her  own  benefit,  but  for  that  of  the 
makers  of  the  notes,  her  children.  It  appears  to  have  been 
in  the  nature  of  a  family  arrangement,  to  a  certain  extent  for 
the  benefit  of  her  children,  as  well  as  herself,  in  view  of  her 
approaching  marriage. 

The  defendant  testifies  that  the  original  proposal  upon  the 
subject  was  from  plaintiff  herself,  that  she  would  indorse  over 
the  notes  to  the  makers,  and  that  he  should  give  them  up  to  each 
one  of  the  heirs,  and  that  the  plan  which  was  adopted — that  in 
question — was  at  his  own  suggestion,  as  more  beneficial  for 
her.  All  the  makers  of  these  notes,  defendant  one  of  them, 
are  concerned  in  interest  that  the  trust  should  be  continued 
as  created,  and  that  they  should  not  be  subject  to  have  the 
collection  of  the  notes,  if  placed  in  the  hands  of  some  other 
one,  enforced  against  them — the  interest  unconditionally,  and 
the  principal  upon  an  allegation  of  its  being  necessary  for  the 
support  of  plaintiff.  By  the  face  of  the  notes,  the  interest  is 
payable  absolutely,  and  the  principal,  if  it  shall  be  necessary 
for  the  support  of  the  payee ;  but  by  the  terms  of  the  trust, 
the  interest  is  not  collectible  and  payable  to  the  plaintiff,  unless, 
in  the  judgment  of  the  trustee,  the  wants  of  the  plaintiff  shall 
require  the  same.  No  case  of  abuse  of  trust  is  shown  in  not 
paying  over  any  money  which  the  wants  of  the  plaintiff  de- 
manded. Indeed,  the  bill  itself  makes  no  case  of  that  kind. 
It  has  no  allegation  of  a  refusal  to  pay  any  money  which  the 
wants  of  the  plaintiff  required,  all  the  averment  in  the  matter 
being,  the  collection  of  a  large  amount  of  interest,  and  a  fail- 
ure to  pay  it  over,  and  a  demand  of  a  return  of  the  notes  and 
pavment  of  the  amount  collected,  and  refusal  to  comply. 

The  proof  shows  David  Light,  the  husband  of  plaintiff,  to 
have  $2000  at  interest,  and  that  he  has  a  payment  of  $50  a 
year   coming  from 'his  children,  to  whom  he  had  given  his 
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land;  that  since  December  3,  1874,  the  date  of  the  creation 
of  the  trust,  defendant  has  paid  to  plaintiff  the  sum  of  $758.50 
— this,  though,  was  not  money  collected  on  these  notes,  but 
from  other  claims  which  she  had  put  into  defendant's  hands. 

On  August  2,  1875,  plaintiff  attempted  to  revoke  the  trust, 
and  the  present  bill  was  filed  September  1,  1875. 

The  movement  was  prompted,  as  may  be  inferred  from  the 
evidence,  by  the  dissatisfaction  of  the  husband  of  plaintiff. 
It  is  but  natural  the  arrangement  should  not  be  agreeable  to 
him,  as  it  bears  unfavorably  upon  his  interest. 

The  trust  appears  to  have  been  a  perfectly  created  one,  and 
we  can  not  admit  the  right  of  plaintiff  to  annul  it  at  will. 

The  decree  will  be  affirmed. 

Decree  affirmed. 


Matthias  Reed 

v. 
Eva  J.  Thompson. 


1.  Intoxicating  liquors — damages  under  acts  of  1872  and  1874.  The  act  of 
1874,  relating  to  intoxicating  liquors,  so  far  as  it  gives  the  wife  a  right  of 
action  for  an  injury  by  the  sale  of  such  liquors  to  her  husband,  is  precisely 
the  same  as  the  repealed  act  of  1872,  and  hence  there  is  no  error  in  the  assess- 
ment of  damages  under  a  declaration  charging  the  damages  to  have  commenced 
while  the  act  of  1872  was  in  force,  and  continued  until  after  the  act  of  1874 
took  effect.  The  effect  of  the  act  of  1874  was,  to  continue  in  force  the  act  of 
1872,  so  far  as  the  wife's  right  of  action  is  concerned. 

2.  New  trial — affidavit  of  juror.  The  affidavit  of  a  juror  is  not  admissible 
to  impeach  his  verdict,  on  a  motion  for  a  new  trial.  He  is  not  competent  to 
show  that  the  damages  found  were  arrived  at  by  each  juror  marking  down  the 
amount  thought  proper  by  him,  and  dividing  the  aggregate  by  the  number 
twelve. 

Appeal  from  the  Circuit  Court  of  Edgar  county;  the  Hon. 
Oliver  L.  Davis,  Judge,  presiding. 
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Messrs.  Bishop  &  McKinlay,  and  Messrs.  Sellars  & 
Dole,  for  the  appellant. 

Messrs.  Trogdon  &  Capps,  Mr.  George  Hunt,  and  Mr. 
S.  S.  Whitehead,  for  the  appellee. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

This  is  an  action  brought  by  Eva  J.  Thompson,  against 
Matthias  Reed,  in  May,  1875.  The  declaration  alleges  that 
the  plaintiff  was  the  wife  of  one  Philip  Thompson,  before 
and  on  the  15th  day  of  May,  1874,  and  continued  to  be  until 
the  institution  of  this  suit,  and  that,  between  that  time  and 
the  commencement  of  the  suit,  the  defendant  at  divers  times 
had  sold  intoxicating  liquors  to  her  husband  after  he  had  been 
notified  by  the  plaintiff  not  to  do  so,  the  defendant  at  the  time 
well  knowing,  and  the  fact  being,  that  her  husband  was  in 
the  habit  of  getting  intoxicated,  and  that  thereby  he  became 
intoxicated,  and  by  reason  of  such  intoxication  she  was  injured 
in  her  means  of  support,  being  dependent  upon  her  husband 
for  support.     Plaintiff  recovered  $370,  and  defendant  appeals. 

Divers  errors  are  assigned  upon  the  record,  but  appellant's 
counsel  present  but  three  questions.     They  insist — 

."  1st.-  That  the  damages  commenced,  as  stated  in  the  decla- 
ration, on  the  15th  day  of  May,  1874,  under  the  law  of  1872 — 
the  law  of  1874  not  going  into  effect  until  July  1,  1874, — and 
continued  until  the  beginning  of  this  action,  which  was  brought 
under  the  law  of  1874,  embracing  two  separate  and  distinct 
causes  of  action,  and  under  two  different  statutes.  We  main- 
tain that  this  was  error. 

"  2d.    That  the  verdict  is  against  the  weight  of  evidence ;  and 

"  3d.  That  the  verdict  was  arrived  at  in  an  irregular 
manner." 

As  to  the  first  position,  the  act  of  1872  and  the  act  of  1874 
are  identical  on  this  question,  and  in  the  repealing  clause  all 
rights  accrued  are  saved,  and  the  act  of  1874,  instead  of  chang- 
ing the  law,  in  so  far  as  this  action  is  concerned,  is  a  simple 
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continuation  of  the  law  of  1872.     The  legal  effect  of  this  legis- 
lation is  the  same  as  if  the  act  of  1872  had  not  been  repealed. 

As  to  the  second  point,  after  a  careful  examination  of  the 
testimony, we   think  that  the  verdict  is  abundantly  sustained. 

As  to  the  third,  it  is  alleged  that  the  jury  arrived  at  their 
verdict  by  adding  together  the  amount  of  damages  which  each 
juror  was  in  favor  of  allowing  to  the  plaintiff,  and  dividing 
the  sum  by  tAvelve.  An  examination  of  the  affidavits  filed  in 
support  of  the  motion,  fails  to  show  that  this  allegation  is  in 
fact  true.  Immediately  after  the  jury  left  the  room  in  which 
they  had  deliberated,  a  scrap  of  paper  was  found,  on  which 
eleven  different  amounts  were  written  in  figures,  one  amount 
immediately  over  the  other,  in  a  column,  and  a  line  drawn 
beneath  them ;  below  the  line  were  the  figures  4450 ;  to  the 
left  of  this  sum,  as  divisor,  were  placed  the  figures  12;  and 
below  the  line,  as  a  quotient,  were  found  the  figures  36,  with 
a  blank  left  to  the  right,  indicating  that  the  computation  was 
incomplete.  An  examination  of  this  paper "  shows  that  the 
amounts  purporting  to  be  added  together  were  not  twelve  in 
number,  but  eleven,  and  that  the  true  aggregate  sum  of  the 
amounts  thus  written  was  not  4450,  but  1915,  which,  if  divided 
by  12,  would  give  162J  instead  of  370.  One  juror  filed 
an  affidavit  that  the  verdict  was  arrived  at  by  adding  the 
amounts  which  each  juror  thought  was  right,  together,  and 
dividing  the  product  by  twelve.  The  affidavits  of  eight  jurors, 
however,  stated  that  the  verdict  was  arrived  at  from  a  consid- 
eration of  the  evidence,  and  not  from  any  agreement  whatever. 

The  affidavit  of  the  juror  assailing  his  own  verdict  is  not 
admissible,  for  that  purpose.  The  blank  figures  are  not  such 
as  to  establish  the  proposition  contended  for  by  appellant. 
The  record  fails  to  sustain  any  one  of  the  points  made  by 
counsel  for  appellant,  and  the  judgment  must  be  affirmed. 

Judgment  affirmed. 
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George  S.  Henderson 

v. 
Eebecca  Henderson. 

1.  Divorce — cruelty  required — sufficiency  of  proof.  The  wife,  on  the  trial  of 
a  suit  by  her  for  a  divorce  on  the  ground  of  extreme  and  repeated  cruelty, 
testified  that  some  ten  years  before,  the  defendant  kicked  her  while  in  bed, 
because  she  put  her  cold  feet  to  his,  not  hurting  her  much,  but  hurting  her 
feelings,  and  that  he  punched  her  with  his  elbow  because  she  wanted  him  to 
lay  over  in  the  bed,  while  he  denied  ever  striking  her  or  kicking  her  in  anger. 
She  did  not  claim  he  ever  injured  her,  or  threatened  her  with  violence.  It 
appeared  there  were  occasional  altercations,  in  which  angry  and  abusive  lan- 
guage was  used  by  each  toward  the  other,  each  claiming  that  it  was  provoked 
by  the  other:  Held,  that  the  evidence  did  not  show  that  extreme  and  repeated 
cruelty  required  by  the  'statute,  as  a  ground  of  divorce. 

2.  Same — what  meant  by  extreme  and  repeated  cruelty.  The  extreme  and 
repeated  cruelty  required  for  a  divorce  must  be  physical  harm,  in  contradis-r 
tinction  to  mere  harsh  or  even  opprobrious  language,  or  even  mental  suffering. 
The  cruelty  must  be  grave,  and  endanger  life  or  limb,  or  at  least  subject  the 
person  to  danger  of  great  bodily  harm. 

3.  Same — not  proper  to  leave  it  to  jury  to  find  whether  a  party  is  entitled  to  a 
divorce.  On  the  trial  of  a  suit  for  divorce,  it  is  error  to  leave  it  to  the  jury  to 
find,  by  a  preponderance  of  the  evidence,  whether  the  complainant  is  entitled 
to  a  separation  from  the  defendant. 

4.  Instruction — must  not  leave  jury  to  decide  law.  The  court  should  instruct 
the  jury  as  to  the  law  of  the  case,  and  never  leave  it,  by  instruction,  to  be 
found  by  them.  It  is  error  to  leave  the  jury  to  find  whether  a  party  is  entitled 
to  a  divorce. 

Appeal  from  the  Circuit  Court  of  Cumberland  county ;  the 
Hon.  J.  C.  Allen,  Judge,  presiding. 

This  was  a  bill  for  divorce,  filed  by  the  appellee  against  the 
appellant. 

The  third  and  sixth  instructions,  referred  to  in  the  opinion, 
are  as  follows : 

"  3.  Personal  cruelty  may  consist  in  other  wrongs  than 
mere  physical  violence,  and  may  be  by  any  means  that  tend 
to  render  the  life  of  the  person  wretched  and  miserable." 
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"  6.  The  court  instructs  the  jury,  that  the  only  duty  of  the 
jury  in  this  case  is,  to  find,  by  a  preponderance  of  proof,  that 
the  complainant,  Mrs.  Henderson,  is  entitled  to  a  separation 
from  George  S.  Henderson,  the  defendant." 

Mr.  Horace  S.  Clark,  and  Messrs.  Wilkin  &  Wilkin, 
for  the  appellant. 

Mr.  H.  B.  Decius,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  a  proceeding,  in  the  Cumberland  circuit  court,  by 
appellee,  to  obtain  a  divorce.  The  ground  relied  on  is,  extreme 
and  repeated  cruelty.  The  case  was  tried  by  the  court  and  a 
jury,  resulting  in  a  verdict  in  favor  of  complainant,  and  a 
decree  granting  the  divorce  and  alimony  was  rendered,  from 
which  defendant  appeals  and  asks  a  reversal. 

The  evidence  is  very  slight,  if  there  is  any,  showing  physical 
violence.  Appellee  testified  that  appellant  kicked  her  some 
ten  years  before  the  trial.  She  says  they  were  in  bed,  and  he 
kicked  her  because,  as  he  said,  she  put  her  cold  feet  to  his, 
but  he  did  not  hurt  her  much,  but  hurt  her  feelings;  that 
he  punched  her  with  his  elbow,  because  she  wanted  him  to 
lay  over  in  the  bed.  He  says,  at  one  time  when  in  bed,  and 
he  was  dozing,  she  punched  him  and  he  punched  her  back, 
but  denies  ever  striking  or  kicking  her  in  anger,  nor  does  she 
claim  that  he  injured  her  or  ever  threatened  her  with  violence. 
But  it  is  apparent,  from  the  evidence,  that  there  were  occa- 
sional altercations  between  them,  when  angry  and  abusive 
language  was  used  by  each  towards  the  other.  She  testified 
he  provoked  her  to  it,  and  he  testified  that  she  provoked  it 
from  him.  It  is  apparent  that  their  relations  were  not  har- 
monious for  several  years  before  she  left  him,  and  before  she 
brought  this  suit.  She  does  not  show  that  her  life  was  ever 
in  peril,  or  that  she  was  ever  in  danger  of  any  great  bodily 
harm,  or  has  suffered  any  personal  injury  at  his  hands.  Both 
testify  to  negligent  treatment  from  each  other  for  several  years 
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before  the  separation,  and  where  the  fault  lies  is  not  apparent 
from  the  evidence. 

The  General  Assembly  has,  in  plain  and  unmistakable  lan- 
guage, defined  the  offense  to  be  "  extreme  and  repeated  cruelty." 
This  court,  as  well  as  all  other  courts  acting  under  similar 
statutes,  has  held,  that  it  must  be  bodily  harm,  in  contradis- 
tinction to  mere  harsh  or  even  opprobrious  language  or  mere 
mental  suffering — that  the  cruelty  must  be  grave,  and  endanger 
life  or  limb,  or  at  any  rate  subject  the  person  to  danger  of 
great  bodily  harm.  And  this  is  the  rule  of  the  English  eccle- 
siastical court.  Evans  v.  Evans,  1  Hagg.  C.  R.  35  (4  E.  E.  R. 
310.)  This  is  referred  to  as  the  leading  case  in  that  court. 
But  the  question  as  to  what  constitutes  the  cruelty  contem- 
plated by  Our  statute,  has  been  before  this  court  on.  several 
occasions,  and  has  undergone  mature  consideration.  See 
VignosY.  Vignos,  15  111.  186;  Turbitt  v.  Turbitt,  21  id.  438; 
Be  La  Hay  v.  Be  La  Hay,  id.  252;  Harman  v.  Harman,  16 
id.  90;  Birkbyv.  Birkby,  15  id.  120;  Von  Glahnv.  Von  Glahn, 
46  id.  135.  Under  these  cases,  the  evidence  was  insufficient 
to  sustain  the  finding. 

Divorces  can  only  be  granted  for  the  causes  specified  in  the 
statute.  Anything  short  of  its  requirements  will  not  suffice. 
The  General  Assembly  seems  to  have  restricted  rather  than 
enlarged  the  grounds  of  divorce,  as,  in  the  revision  of  1874, 
the  eighth  section  of  the  act  of  1845  (Rev.  Stat.),  giving  the 
courts  power  to  grant  divorces  for  other  than  the  enumerated 
causes,  is  omitted.  This  seems  to  show  that  it  was  regarded  as 
unwise  to  permit  divorces  to  be  granted  for  other  than  the 
enumerated  causes,  and  as  tending  to  render  them  too  easily 
obtained.  We  should,  therefore,  run  counter  to  the  manifest 
policy  of  the  General  Assembly  if  we  were  to  relax  our  former 
decisions.  The  General  Assembly  has  not  regarded  them  as 
too  rigid,  or  it  would  have  modified  them  by  enactment. 

The  instructions  for  complainant  were  faulty,  and  most 
probably  led  the  jury  to  their  finding.  The  first  instruction 
is  condemned  by  the  cases  cited.     It  lays  down  a  rule  con- 
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demned  by  them,  and  announces  what  those  cases  hold  is  not 
the  law.  It  was  error  to  give  it.  The  third  is  in  the  teeth 
of  those  decisions,  and  is  condemned  by  them,  and  the  same  is 
true  of  the  second.  The  sixth  leaves  it  to  the  jury  to  find,  by 
a  preponderance  of  the  evidence,  whether  complainant  was 
entitled  to  a  separation  from  her  husband.  This  instruction 
left  to  the  jury — not  even  under  the  statute,  or  the  rules,  erro- 
neous as  they  were,  announced  in  other  instructions,  but  on 
their  own  notions  of  right  or  wrong — to  find  whether  a  divorce 
should  be  granted.  This  was  the  obvious  effect,  if  not  the 
precise  language,  of  this  instruction,  and  it  is  seldom  one  is 
found  so  inherently  vicious.  It  is  so  familiar  a  rule,  we  can 
not  reasonably  suppose  it  to  be  necessary  to  repeat  it,  that  the 
court  must  instruct  the  jury  as  to  the  law  of  the  case,  and 
never  leave  it,  by  instruction,  to  be  found  by  them.  This 
leaves  it  to  them  to  find  as  they  best  may,  not  even  referring 
them  to  the  sources  where  they  may  learn  it>  thus  almost  in- 
suring an  erroneous  finding. 

These  instructions  were  clearly  wrong,  and  the  decree  of 
the  court  below  must  be  reversed  and  the  cause  remanded. 

Decree  reversed. 

Mr.  Justice  Scott  dissenting. 


Elizabeth  Gauch 

v. 

The  St.  Louis  Mutual  Life  Insurance  Company. 

1.  Contract — who  meant  by  "legal  heirs"  in  policy  of  insurance.  A  policy 
of  life  insurance,  payable  to  the  "  legal  heirs "  of  the  person  whose  life  is 
insured,  when  he  leaves  children  at  his  death,  is  payable  to  them.  His  widow, 
in  such  case,  is  not  included  in  the  words  as  an  heir. 

2.  The  words  "  legal  heirs  "  of  a  person,  in  a  devise  or  policy  of  insurance, 
will  be  held  to  mean  those  to  whom  the  law  would  give  his  property,  real  and 
personal,  if  he  should  die  intestate. 
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3.  It  is  the  actual  capacity  of  inheritance  at  the  time  of  the  death  of  the 
owner  of  property,  and  not  the  fact  that  a  particular  person  might  have 
inherited  from  him  under  a  state  of  fact  which  did  not  exist,  that  determines 
who  is  heir. 

4.  Descents — dower, — heirship,  as  between  husband  and  wife,  construed.  The 
provision  in  the  chapter  of  Revised  Statutes  of  1874  entitled  "Descent,"  that 
"  when  there  is  a  widow  or  a  surviving  husband,  and  also  a  child,  etc.,  of  the 
intestate,  the  widow  or  surviving  husband  shall  receive,  as  his  or  her  absolute 
personal  estate,  one-third  of  all  the  personal  estate  of  the  intestate,"  was  not 
intended  to  make  the  widow  or  husband  an  heir  of  the  intestate,  but  to  define 
what  shall  be  taken  as  dower. 

5.  Section  10  of  ch.  41,  Rev.  Stat,  of  1874,  entitled  "Dower,"  which  makes  a 
devise  of  lands  or  an  interest  therein  bar  dower,  unless  the  will  is  renounced, 
has  no  reference  to  the  rights  of  the  husband  or  wife  as  heir  to  each  other,  but 
solely  to  their  rights  as  widow  or  surviving  husband. 

6.  One  entitled  to  dower,  or  an  interest  in  the  nature  of  dower,  or  any 
allowance  of  personal  property,  because  of  survivorship  as  husband  or  wife,  is 
not  included  within  the  legal  definition  of  the  word  "  heir." 

7.  Where  a  person  holding  a  policy  of  insurance  on  his  life,  payable  to  his 
"  legal  heirs  or  assigns,"  by  will  bequeathed  the  same  to  his  children,  while  it 
was  conceded  that  the  bequest  did  not  operate  as  a  valid  assignment  to  the 
children,  yet  it  was  held,  that  they  took  as  heirs,  to  the  exclusion  of  the  widow 
renouncing  the  will  and  claiming  one-third  of  the  sum  in  the  policy. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county;  the 
Hon.  William  H.  Snyder,  Judge,  presiding. 

Mr.  W.  C.  Kneffner,  and  Mr.  James  M.  Dill,  for  the 
appellant. 

Mr.  J.  B.  Hay,  for  the  appellee. 

Mr.  Chief  Justice  Scholfield  delivered  the  opinion  of 
the  Court : 

Christian  Gauch  obtained  a  policy  of  insurance  on  his  life, 
from  the  St.  Louis  Mutual  Life  Insurance  Company,  of  $5000, 
for  the  benefit  of  and  payable  to  "  his  legal  heirs  or  assigns." 
By  his  last  will  and  testament,  among  other  bequests,  Gauch 
bequeathed  this  policy  to  his  children.  He  died,  leaving  sur- 
viving him  a  widow  and  eight  children.  His  widow  renounced, 
in  conformity  with  the  provisions  of  the  statute,  the  benefit  of 
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the  bequests  and  devises  made  her  by  the  will,  and  elected  to 
take,  in  lieu  thereof,  her  dower  and  legal  share  in  the  estate. 
Two-thirds  of  the  amount  due  upon  the  policy  were  paid  to 
the  children  of  Gauch.  The  remaining  third  is  claimed  both 
by  the  widow  and  the  children ;  and  the  insurance  company 
filed  its  bill  of  interpleader  to  determine  the  rights  of  the 
respective  claimants,  and  ascertain  to  whom  this  balance  should 
be  paid. 

The  court  below  decreed  that  the  children  were  entitled  to 
the  entire  amount  called  for  by  the  policy,  and,  consequently, 
that  the  unpaid  balance  due  on  the  policy  should  be  paid  to 
them;  and  from  that  decree  this  appeal  is  prosecuted  by  the 
widow. 

Assuming,  as  is  tacitly  conceded  by  counsel  for  appellee, 
that  the  bequest  of  the  policy,  by  the  last  will  and  testament 
of  Gauch,  did  not  operate  as  a  valid  assignment  to  the  children, 
the  question  to  be  determined  is,  does  the  term  "  legal  heirs," 
as  used  in  the  policy,  include  the  widow? 

Appellant's  counsel  refer  to  Rawson  et  al.  v.  Ratvson  et  al. 
52  111.  62,  and  Richards  v.  Miller,  62  id.  417,  as  sustaining  the 
affirmative  of  the  question. 

In  those  cases,  the  deceased  left  no  child  or  children  nor 
descendants  of  child  or  children  surviving;  and  hence  the 
widow  in  the  first  case,  and  the  husband  in  the  last  case,  occu- 
pied the  relation  to  the  deceased  which  entitled  them  to  one- 
half  of  the  real  estate,  and  the  whole  of  the  personal  estate, 
upon  renouncing  the  benefits  of  the  bequests  and  devises  of 
the  respective  wills.  In  those  cases,  the  husband  and  wife, 
respectively,  were  held  to  be  heirs  at  law,  under  the  existing 
facts.  Had  there  been  a  child  or  children  or  descendants  of  a 
child  or  children  surviving,  however,  it  is  evident  it  could  not 
have  been  held  they  were  heirs  at  law,  on  the  grounds  stated 
in  the  opinions,  for,  in  that  contingency,  the  child  or  children, 
or  descendants  of  child  or  children,  would  have  been  entitled 
to  the  property,  subject  to  the  claim  of  dower  in  the  real  estate, 
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and  the  claim  for  one-third  of  the  personal  property  of  the 
surviving  husband  or  wife. 

In  certain  contingencies,  brothers,  sisters,  parents,  and  even 
kindred  in  the  remotest  degree,  are  heirs  at  law ;  but  it  would 
be  absurd  in  the  extreme  to  suppose  that  an  individual  having 
children,  who  should  devise  and  bequeath  his  property  to  his 
"  legal  heirs,"  intended  all  his  kindred  should  take.  The 
legal  presumption,  in  such  case,  would  clearly  be,  that  he 
intended  those  to  whom  the  law  would  give  his  property — 
real  and  personal — he  dying  intestate;  and  hence  it  is  the 
actual  capacity  of  inheritance,  at  the  time  of  the  death  of  the 
owner  of  the  property,  and  not  the  fact  that  a  particular  per- 
son might  have  inherited  from  him  under  a  state  of  facts 
which  did  not  exist,  that  determines  who  is  heir. 

It  is  plain  the  widow  here  did  not  take  as  did  the  parties 
in  Raicson  et  al.  v.  JRaioson  et  al.,  and  Richards  v.  Miller, 
supra,  because  Gauch  left  children  surviving  him,  and  she  can 
not,  therefore,  be  declared  "  legal  heir"  upon  the  grounds 
upon  which  the  wife  in  the  one  case  and  the  husband  in  the 
other  were  there  so  declared. 

But  reliance  is  placed  by  counsel  for  appellant  on  this  lan- 
guage, found  in  the  Revised  Statutes  of  1874,  in  the  fourth 
clause  of  §  1  of  chap.  39,  entitled  "  Descent :  "  "  When  there  is 
a  widow  or  a  surviving  husband,  and  also  a  child  or  children,  or 
descendants  of  such  child  or  children  of  the  intestate,  the 
widow  or  surviving  husband  shall  receive,  as  his  or  her  abso- 
lute personal  estate,  one- third  of  all  the  personal  estate  of  the 
intestate."  So  far  as  this  affects  the  widow,  it  is  not  of  recent 
enactment.  The  only  new  feature  in  it  is  that  recognizing 
the  same  right  of  the  husband  in  respect  to  the  wife's  estate 
that  the  wife  has  in  respect  to  that  of  the  husband ;  and  this 
was,  obviously,  to  harmonize  with  the  statute  abolishing  ten- 
ancy by  the  curtesy  and  giving  the  husband  dower  in  the 
lands  of  the  deceased  wife,  the  same  as  the  wife  has  in  the 
lands  of  the  deceased  husband.  See  Rev.  Stat.  1874,  chap.  41, 
title,  Dower,  §  1.     The  provision  was  first  enacted  in  section 
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6  of  "  An  act  to  amend  an  act  concerning  wills,"  approved 
February  11,  1847.     (Laws  of  1847,  p.  168.) 

The  section  then  read  thus:  "The  word  ' dower/  as  used 
in  the  46th  section  of  the  109th  chapter  of  the  Rev.  Stat., 
entitled  '  Wills/  shall  be  construed  to  include  a  saving  to  the 
widows  of  persons  dying  intestate,  of  one-third  of  the  personal 
estate  forever,  after  the  payment  of  debts." 

Section  46  of  the  Revised  Statutes  of  1845,  which  was  thus 
amended,  declares  how  estates  of  intestates  shall  descend.  Rev. 
Stat.  1845,  p.  545. 

In  Raioson  et  al.  v.  Rawson  et  al.,  supra,  it  was  argued  that 
this  amendment  repealed  so  much  of  the  section  amended  as 
gave  to  the  widow  of  an  intestate  who  left  no  child  or  children 
or  descendants  of  child  or  children  surviving,  one-half  of  the 
real,  and  the  whole  of  the  personal  estate,  but  this  court  said : 
"  It  is  very  apparent,  we  think,  that  this  act  is  treating  of  a 
widow  entitled  to  dower,  not  as  an  heir  under  the  46th  section, 
under  which  the  claim  in  question  is  presented.  The  only 
subject  before  the  legislature,  when  this  amendatory  act  was 
passed,  was,  the  rights  of  the  widow  as  such.  It  was  not  de- 
signed to  abridge  her  rights  as  an  heir,  under  the  statute  of 
descents,  but  to  enlarge  her  dower  rights."  If  that  was  the 
object  and  effect  of  that  enactment  then,  it  can  hardly  be 
seriously  claimed  that  the  revision   of  1874  has  changed  it. 

That  it  was  intended  to  be  used  in  the  same  sense  in  the 
revision  of  1874  is,  we  think,  further  obvious  from  the  10th 
section  of  chap.  41  of  that  revision,  entitled  "Dower,"  which 
provides:  "Any  devise  of  land  or  any  estate  therein,  or  any 
other  provision  made  by  the  will  of  a  deceased  husband  or 
wife  for  a  surviving  wife  or  husband,  shall,  unless  otherwise 
expressed  in  the  will,  bar  the  dower  of  such  survivor  in  the 
lands  of  the  deceased,  unless  such  survivor  shall  elect  to  and 
does  renounce  the  benefit  of  such  devise  or  other  provision, 
in  which  case  he  or  she  shall  be  entitled  to  dower  in  the  lands 
and  to  one-third  of  the  personal  estate  after  the  payment  of 
debts." 
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NoWj  this  very  clearly  has  no  reference  whatever  to  the 
rights  of  the  husband  and  wife  as  heir  to  each  other,  but 
solely  to  their  rights  as  widow  or  surviving  husband.  And  this 
is  placed  beyond  cavil  by  the  12th  section  of  the  same  act, 
which  exclusively  relates  to  cases  where,  under  the  statute, 
the  one  inherits  from  the  other,  and  a  will  has  been  made. 

The  word  "heir"  has  a  technical  signification,  and  we  must 
presume  that,  in  the  policy,  the  term  "  legal  heirs"  was  used 
in  its  strict  and  primary  sense,  there  being  nothing  in  the 
context  to  show  that  it  was  used  in  any  other  sense.  It  was 
said  in  Richards  v.  Miller,  supra,  "  the  word  heir,  when  uncon- 
trolled by  the  context,  designates  the  person  appointed  by  law 
to  succeed  to  the  real  estate  in  question  in  case  of  intestacy;" 
referring  to  2  Jarman  on  Wills,  1.  Jacobs  says,  "  heir  is  he  who 
succeeds,  by  descent,  to  lands,  tenements  and  hereditaments, 
being  an  estate  of  inheritance."  We  know  of  no  respectable 
authority,  and  venture  there  is  none,  holding  that  one  entitled 
to  dower  or  an  interest  in  the  nature  of  dower,  or  any  allow- 
ance of  personal  property  only,  because  of  the  survivorship 
of  the  husband  or  wife,  is  held  to  be  included  within  the  legal 
definition  of  "  heir."  Nor  is  the  distinction  between  the  word 
"  widow"  and  the  word  "  heir  "  less  marked  in  common  par- 
lance. No  one,  having  children,  speaks  of  his  wife, in  contem- 
plation of  her  survivorship,  as  his  "  heir ; "  but  it  is  believed 
it  is  universal  that  she  is  referred  to  as  "  widow,"  and  the 
children  as  u  heirs." 

There  is,  therefore,  no  reason,  in  our  opinion,  for  holding 
that  when,  Gauch  had  the  words  "  legal  heirs  "  inserted  as  the 
beneficiaries  of  the  policy,  he  intended  his  wife. 

Parol  testimony  was  admitted  on  the  hearing  tending  to 
show  that  Gauch  intended  his  children  by  the  word  "  heirs." 
The  court  below  did  not,  nor  do  we,  take  this  evidence  into 
consideration,  in  arriving  at  the  construction  to  be  placed 
upon  the  language  of  the  policy,  and  it  is,  therefore,  unimpor- 
tant whether  its  admission  was  proper  or  not. 

The  decree  below  is  affirmed. 

Decree  affirmed. 
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William  King 

v. 

David  W.  Edmiston. 

Statute  of  Frauds — when  undertaking  is  original.  Where,  after  three  visits 
made  by  a  physician  to  a  son-in-law  of  the  defendant,  the  latter  undertook  to 
be  responsible  for  the  payment  for  the  services  of  the  former,  and  services  were 
subsequently  rendered  under  this  promise,  the  defendant's  promise  is  an  orig- 
inal undertaking  as  to  the  subsequent  visits,  and  he  is  liable  for  the  reasonable 
value  of  such  services,  but  not  for  services  rendered  before  his  undertaking. 

Appeal  from  the  Circuit  Court  of  De  Witt  county ;  the 
Hon.  Lyman  Lacey,  Judge,  presiding. 

Messrs.  Sweeney,  Fuller  &  Graham,  for  the  appellant. 

Messrs.  Moore  &  Warner,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  a  suit,  brought  before  a  justice  of  the  peace  of 
De  Witt  county,  by  David  W.  Edmiston,  plaintiff,  and  against 
William  King,  defendant,  to  recover  for  services,  as  a  physi- 
cian and  surgeon,  rendered  by  the  plaintiff  to  one  William 
Bowman,  the  son-in-law  of  defendant,  and  such  proceedings 
were  had  as  to  result  in  a  judgment  for  the  defendant.  The 
plaintiff  appealed  to  the  circuit  court,  and  a  trial  there  had  by 
the  court,  without  a  jury.  The  court  found  for  the  plaintiff, 
and  denied  a  motion  for  a  new  trial,  and  rendered  a  judgment 
against  the  defendant  for  one  hundred  dollars,  according  to 
the  finding.     To  reverse  this  judgment  the  defendant  appeals. 

It  is  insisted  by  appellant,  that  this  record  does  not  disclose 
an  original  undertaking  on  the  part  of  appellant  to  pay  for 
these  services  rendered  by  appellee  to  William  Bowman,  and 
no  liability  is  established  on  appellant  to  pay  this  claim. 

It  will  be   seen,  the  claim  was  originally  for  one  hundred 
and  twenty-nine  dollars,  and  the  judgment  was  for  one  hun- 
dred dollars — part  thereof. 
17—88  III. 
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There  was  much  testimony  heard  by  the  court  on  both  sides, 
and,  on  full  consideration  of  it,  there  was  enough  to  sustain 
the  finding. 

It  is  in  proof,  the  bill  presented,  amounting  to  one  hundred 
and  twenty-nine  dollars,  was  a  reasonable  bill  for  all  the  visits 
and  services  rendered.  There  is  no  sufficient  proof  that  appel- 
lant offered  to  become  responsible  for  these  services  until  three 
visits  had  been  made,  as  they  were  made  without  his  knowl- 
edge or  procurement.  For  all  subsequent  visits  and  services 
by  appellee,  we  think  there  is  abundant  proof  that  appellant 
undertook  to  be  responsible.  It  was  an  original  undertaking, 
on  his  part,  and  the  recovery  is  for  the  value  of  those  visits 
only. 

We  perceive  no  reason  for  disturbing  the  finding  and  judg 

ment  of  the  court,  sufficient  having  been  shown  to  establish 

liability  against   appellant  for  the  amount  of  the  judgment 

and  the  same  must  be  affirmed. 

Judgment  affirmed 


: 


Thomas  Snell  et  al. 

v. 

Jonathan  H.  Cheney. 

Contract — liability  on  conditional  undertaking  to  pay  debt  of  another.  Where 
a  party  entered  into  a  contract  with  a  railway  company  to  pay  all  its  liabili- 
ties and  that  of  its  officers,  and  in  which  it  was  provided  the  amount  to  be 
paid  on  the  debts  of  the  company  might  be  paid  out  of  the  proceeds  of  certain 
township  and  county  bonds  that  might  be  issued  in  payment  of  subscription, 
which  such  party  was  to  have,  it  was  held,  that  he  could  not  be  held  liable  to 
a  creditor  of  the  company  without  proof  of  the  issue  and  delivery  to  him  of 
such  bonds,  it  not  being  an  absolute  agreement  to  pay  such  debts,  but  a  contract 
to  pay  from  the  proceeds  of  a  specified  fund. 

Appeal  from  the  Circuit  Court  of  McLean  county. 
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This  was  an  action  of  assumpsit,  brought  by  Jonathan  H. 
Cheney,  against  Thomas  Snell,  Abner  Taylor,  James  Aiken 
and  James  P.  Snell. 

The  plaintiff  recovered  judgment  and  the  defendants  ap- 
pealed. 

Messrs.  Weldon  &  McNulta,  for  the  appellants. 

Mr.  O.  T.  Keeves,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

The  Lafayette,  Bloomington  and  Mississippi  Railroad  Com- 
pany was  indebted  to  the  plaintiff  in  this  action,  in  the  sum  of 
$738,  for  which  a  judgment  was  rendered  in  the  Woodford 
circuit  court.  While  this  indebtedness  was  in  force  and  un- 
paid, appellants,  Snell,  Taylor  &  Co.,  entered  into  a  contract  in 
writing  with  the  Lafayette,  Bloomington  and  Mississippi 
Railroad  Company  to  build  the  road  from  Bloomington  to  the 
Indiana  State  line,  for  a  certain  consideration,  named  in  the 
contract.  The  contract  also  contained  a  provision  that  Snell, 
Taylor  &  Co.  should  pay  certain  indebtedness  of  the  railroad 
company,  which  was  as  follows : 

"Under  the  provisions  of  the  lease,  heretofore  referred  to, 
Snell,  Taylor  &  Co.  also  agree  that  they  will  pay  said  Lafa- 
yette, Bloomington  and  Mississippi  Railroad  Company  $2500 
out  of  the  proceeds  of  the  first  bonds,  (voted  in  aid  of  said 
road,)  which  shall  come  into  the  possession  of  the  said  Snell, 
Taylor  &  Co.,  under  the  terms  of  this  contract,  and  shall  pay 
all  liabilities  of  said  company  and  liabilities  of  any  of  the  offi- 
cers of  said  company,  incurred  on  account  of  fencing  said 
railroad,  except  a  debt  of  Snell,  Taylor  &  Co.  of  about  $27,000, 
which  is  in  a  decree  in  the  McLean  county  circuit  court.  The 
amount  specified  in  this  contract  to  be  paid  by  Snell,  Taylor 
&  Co.  on  the  debt  of  said  railroad  company,  may  be,  by  them, 
paid  out  of  the  proceeds  of  the  first  township  and  county 
bonds  which  may  be  issued  in  payment  of  subscription  of 
stock  of  said  road." 
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Under  this  clause  of  the  contract,  the  plaintiff  brought  suit 
against  Snell,  Taylor  &  Co.  to  recover  the  amount  due  from 
the  railroad  company  to  him. 

The  contract  of  Snell,  Taylor  &  Co.  to  pay  the  debts  of  the 
railroad  company  can  not  be  regarded  as  an  absolute  agree- 
ment to  pay,  but  it  was  a  contract  to  pay  from  the  proceeds 
of  a  specified  fund, — from  the  proceeds  of  the  first  township 
and  county  bonds  which  might  be  issued  in  payment  of  sub- 
scription of  stock.  Under  this  contract,  before  the  plaintiff 
would  be  entitled  to  recover,  it  devolved  upon  him  to  prove 
that  township  or  county  bonds,  as  specified  in  the  contract, 
had  been  issued  and  delivered  to  Snell,  Taylor  &  Co.  This 
he  failed  to  do.  The  record  does  not  show  that  they  ever 
received  a  single  bond,  and  as  they  were  only  bound  to  pay 
from  the  proceeds  of  the  bonds,  the  evidence  before  the  court 
was  not  sufficient  to  authorize  the  judgment. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Edward  Lambert 


George  W.  Fuller. 

Contract — construed  as  to  plaintiff's  right  to  abandon  work.  Where,  under  a 
written  contract,  the  plaintiff  was  to  bore,  drill  and  tube  a  hole  two  inches 
in  diameter,  on  the  land  of  the  defendant,  at  a  point  to  be  indicated,  for  a  com- 
pensation agreed  upon,  with  a  proviso,' that  if  the  plaintiff  "should  strike  what 
is  known  as  conglomerate  or  iron  stone  before  he  reached  300  feet,  he  might 
abandon  the  work,"  and  in  that  event  he  was  to  receive  a  ratable  proportion 
of  the  contract  price,  and  by  another  provision  the  plaintiff,  at  the  option  of 
defendant,  was  to  bore  any  number  of  feet,  not  exceeding  400,  at  the  rate  of 
$4  per  foot  above  300  feet,  and  it  appeared  the  object  was  to  find  coal,  and  that 
coal  is  never  found  under  conglomerate  or  iron  stone,  it  was  held,  that  plaintiff 
was  at  liberty  to  abandon  the  work  on  coming  to  that  description  of  rock  for- 
mation, no  matter  at  what  depth  it  was  found,  and  that  the  option  reserved  to 
defendant,  to  have  the  boring  continued  not  exceeding  400  feet,  was  contin- 
gent upon  the  event  this  kind  of  stone  was  not  first  reached. 
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Appeal  from  the  Circuit  Court  of  Morgan  county ;  the 
Hon.  Cyrus  Epler,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  by  George  W. 
Fuller  against  Edward  Lambert,  to  recover  the  contract  price 
for  boring,  drilling  and  tubing  a  hole  on  defendant's  land, 
211  feet  and  7  inches  deep,  in  prospecting  for  coal.  At  that 
depth  the  plaintiff  struck  conglomerate  or  iron  stone,  and  quit 
the  work,  notwithstanding  the  defendant  required  him  to  bore 
further,  and  the  question  of  his  right  to  do  so  and  recover 
depends  upon  the  construction  to  be  given  to  the  contract 
under  which  the  work  was  done,  and  which  is  stated  in  the 
opinion  of  the  court.  The  trial  resulted  in  a  verdict  and  judg- 
ment in  favor  of  the  plaintiff,  to  reverse  which  judgment  the 
defendant  appealed  to  this  court. 

Messrs.  Morrison,  Whitlock  &  Lippincott,  and  Mr.  J. 
T.  Springer,  for  the  appellant. 

Messrs.  Ketcham  &  Taylor,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  written  contract  between  the  parties  obligated  plaintiff 
to  bore,  drill  and  tube  a  hole,  of  the  diameter  of  two  inches, 
on  the  land  of  defendant,  at  a  point  to  be  indicated,  at  and  for 
a  compensation  agreed  upon ;  provided,  however,  if  plaintiff 
"should  strike  what  is  known  as  conglomerate  or  iron  stone 
before  he  reached  300  feet,  he  may  abandon  the  work,"  but 
in  that  event  he  was  only  to  receive  a  ratable  proportion  of  the 
contract  price.  By  another  provision  of  the  contract,  plaintiff, 
at  the  option  of  defendant,  was  to  bore  any  number  of  feet, 
not  exceeding  400,  at  the  rate  of  $4  per  foot  above  300  feet. 

After  boring  to  the  depth  of  211  feet  and  7  inches,  plaintiff 
came  to  that  rock  formation  specified  in  the  contract  as  "  con- 
glomerate or  iron  stone,"  which,  he  insists,  gave  him  the  right 
to  abandon  the  work,  and  recover  the  contract  price  for  the 
number  of  feet  of  boring  and  tubing  actually  done.     On  the 
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other  hand,  defendant  contends  it  was  plaintiff's  duty,  at  his 
election,  which  he  had  made  known  to  him,  to  still  prosecute 
the  work  to  greater  depths,  and  the  principal  question  dis- 
cussed is,  whether,  under  the  contract,  he  was  bound  to  do  so. 

Construing  the  agreement  in  the  light  of  the  circumstances 
which  surrounded  the  parties  at  the  time,  we  think  plaintiff 
was  at  liberty  to  abandon  the  work  on  coming  to  that  descrip- 
tion of  rock  formation  specified  in  the  contract,  no  matter  at 
what  depth  it  was  found.  The  object  the  parties  had  in  view 
was  to  ascertain  whether  the  earth,  at  that  point,  contained 
coal  deposits,  and  it  seems  to  be  conceded  that  beneath  that 
class  of  rock  designated,  coal  is  never  found.  There  was, 
then,  clearly  no  necessity  for  boring  further,  and  it  would 
have  been  a  wasteful  expenditure  of  money  to  do  so.  Plainly, 
the  option  reserved  to  defendant,  to  have  the  boring  continued 
any  number  of  feet  not  exceeding  400,  was  contingent  upon 
the  event  "conglomerate  or  iron  stone"  should  not  be  first 
reached.  This,  it  seems  to  us,  is  what  the  contract  really 
means,  and  any  other  construction  would  make  it  obligatory 
to  do  a  useless  thing,  requiring  the  expenditure  of  a  large  sum 
of  money,  which  the  parties  certainly  never  contemplated 
when  the  work  was  undertaken.  The  very  object  of  the  limi- 
tation clause  of  the  contract  was,  that  the  work  might  be 
abandoned  when  it  should  be  discovered  it  would  be  profitless 
to  further  prosecute  it.  It  was  the  interest  of  both  parties  it 
should  cease  then. 

The  ninth  instruction,  given  for  plaintiff,  is  in  harmony 
with  this  construction  of  the  contract,  and  there  was  no  error 
in  giving  it;  and  as  the  fourth  instruction,  asked  by  defend- 
ant, gave  a  different  construction  to  the  agreement,  it  was 
properly  refused. 

Whether  the  hole  bored  was  two  inches  in  diameter,  or 
whether  there  had  been  any  adjustment  of  the  matters  in  dis- 
pute between  the  parties,  before  suit  brought,  were  questions 
of  fact  for  the  jury ;  and  as  the  evidence  offered  was  conflict- 
ing in  the  extreme,  we  are   unwilling  to  disturb  the  verdict. 
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If  the  jury  gave  credit  to  the  testimony  of  plaintiff,  there  is 
abundant  evidence  to  sustain  the  finding.  It  was  their  pro- 
vince to  say  which  was  the  better  evidence,  and  entitled  to 
most  weight;  and  as  we  see  no  abuse  of  that  discretion  with 
which  a  jury  is  clothed  in  such  matters,  the  judgment  must  be 

affirmed. 

Judgment  affirmed. 


Josephine  E.  West 

v. 
Adolph  Keebaum. 

1.  Homestead — release  in  deed,  alone,  not  sufficient.  A  formal  release  of  a 
homestead  right  in  a  deed  of  trust  will  not  suffice,  under  our  statute,  without 
the  acknowledgment  of  the  deed. 

2.  Same — conclusive  effect  of  decree  as  to  its  release.  A  decree  of  foreclosure 
finding  that  the  mortgage  or  deed  of  trust  was  properly  acknowledged,  and 
duly  and  legally  released  the  parties'  right  of  homestead  in  the  premises, 
under  allegations  admitting  proof  of  such  fact,  is  conclusive  on  the  defendants 
in  all  collateral  proceedings. 

3.  Acknowledgment — of  deed  before  grantee.  It  seems  that  a  certificate  of 
acknowledgment  of  a  deed  or  mortgage  made  by  the  grantee  or  mortgagee  is 
void. 

4.  Pleading  and  proof — sufficiency  of  allegation  to  admit  proof.  An  allega- 
tion, in  a  bill  to  foreclose  a  deed  of  trust,  that  by  the  deed  the  premises  were 
conveyed  to  the  grantee,  is  equivalent  to  an  averment  that  the  homestead 
therein  was  released,  and  will  authorize  the  court  to  find  such  fact,  in  its 
decree,  from  the  evidence. 

5.  Decree-^-w hether  for  sale  of  homestead.  An  order  to  sell  all  one's  interest 
in  land,  or  an  averment  that  he  haslconveyed  all  his  interest  in  certain  land, 
will  include  his  homestead  right,  if  he  has  any.  The  statute  requiring  that  a 
deed  shall  contain  an  express  release  of  the  homestead,  relates  to  the  evidence, 
and  does  not  extend  to  affect  the  allegation  in  the  pleadings  and  findings  of 
the  court. 

6.  Administrator — form  of  allowing  claim.  An  order  allowing  a  claim 
against  an  estate  is  not  rendered  bad  because  entitled  against  the  estate, 
ftstead  of  against  the  administrator  of  the  decedent,  where  the  administrator 
is  shown  to  have  appeared  in  the  case. 
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7.  Execution— -form.  An  execution  from  the  county  court  which,  after 
reciting  the  judgment  against  an  estate,  commands  the  sheriff,  upon  redemp- 
tion of  land  from  a  prior  foreclosure  sale,  "you  cause  to  be  made  the  sum  of," 
etc.,  instead  of  commanding  him  to  levy  upon  and  sell  the  premises  sought  to 
be  redeemed,  and  which  does  not  direct  the  sheriff  out  of  what  or  whose  prop- 
erty to  make  the  money,  is  not  fatally  defective.  An  authority  to  make  the 
money  generally,  without  limitation,  may  include  a  particular  mode. 

8.  Redemption — by  judgment  creditor.  A  judgment  debtor  can  not  challenge 
a  redemption  made  by  a  judgment  creditor.  Whether  the  latter  or  former 
purchaser  takes  the  title,  is  a  question  between  them  alone. 

Appeal  from  the  Circuit  Court  of  Mason  county;  the  Hon. 
Lyman  Lacey,  Judge,  presiding. 

This  was  a  suit  of  forcible  detainer,  wherein  the  plaintiff, 
Adolph  Krebaum,  recovered,  and  the  defendant,  Josephine  E. 
West,  appealed. 

The  facts  are  as  follows:  On  October  1,  1872,  Benjamin 
F.  West  and  Josephine  West,  his  wife,  the  appellant,  executed 
a  trust  deed  upon  the  premises  in  controversy,  being  their 
homestead,  to  one  John  J.  Fletcher,  who,  being  a  justice  of 
the  peace,  took  and  certified  its  acknowledgment  himself.  The 
trust  deed  contained  an  express  release  of  the  homestead  right, 
and  the  certificate  of  acknowledgment  stated  that  appellant 
acknowledged  her  relinquishment  of  all  homestead  right. 
Benjamin  F.  West  died  September  17,  1873.  The  note,  to 
secure  the  payment  of  which  the  trust  deed  was  given,  having 
matured,  Fletcher,  at  the  October  term,  1874,  of  the  Mason 
circuit  court,  filed  a  bill-  in  equity  to  foreclose  the  trust  deed, 
making  appellant,  Josephine  E.  West,  the  widow  of  Benjamin 
F.  West,  Fannie  West,  his  only  child  and  heir  at  law,  and  his 
administrator,  parties;  and  on  £he  17th  day  of  November, 
1874,  a  decree  of  foreclosure  was  entered  upon  the  default  of 
the  widow  and  administrator,  and  upon  report  of  the  guardian 
ad  litem  for  the  child.  On  January  20,  1875,  the  premises 
were  sold  under  the  decree  by  the  master  in  chancery,  without 
reference  to  any  homestead  right  therein,  and  struck  off  to  the 
said  John  J.  Fletcher  at  the  sum  of  $982.68.  On  September1 
17,  1875,  the  county  court  of  Mason  county  allowed  a  claim 
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against  the  estate  of  West  in  favor  of  one  Francis  Low,  and 
on  April  29,  1876,  a-  special  execution  was  issued  on  that 
claim,  under  section  27,  page  625,  Rev.  Stat.  1874,  and  was 
placed  in  the  hands  of  the  sheriff,  to  whom  was  paid  the 
money  necessary  to  redeem  from  the  sale  to  Fletcher,  and  the 
sheriff  levied  the  execution  upon  the  premises  in  controversy, 
and  on  May  — ,  1876,  sold  them  at  sheriff's  sale  to  Low  for 
the  amount  of  the  redemption  money  ($1123.50),  and  at  once 
executed  a  sheriff's  deed  to  him,  who  then  made  a  quitclaim 
deed  of  the  premises  to  appellee,  Adolph  Krebaum,  for  the 
expressed  consideration  of  $1400. 

The  decree  of  foreclosure,  after  reciting  that  the  defendants 
had  been  duly  served  with  process,  the  taking  of  the  bill  for 
confessed  and  the  coming  on  of  the  cause  for  final  hearing 
upon  the  master's  report,  and  the  testimony  of  witnesses  in 
open  court,  finds  "  that  said  trust  deed  or  mortgage  was  legally 
and  properly  acknowledged,  and  all  right  of  dower,  and  rights 
and  advantages  under  and  by  virtue  of  the  homestead  laws 
of  this  State,  were  duly  and  legally  relinquished,"  and  orders 
the  sale  of  the  premises,  and  "all  the  right  and  interest  of 
the  respondents  therein."  The  bill  of  foreclosure  does  not  in 
any  way  expressly  mention  the  homestead  interest,  and  the 
only  express  mention  thereof,  in  the  whole  foreclosure  pro- 
ceeding and  papers,  is  in  the  decree  as  above,  and  in  the  trust 
deed  and  the  certificate  of  acknowledgment. 

The  allegation  of  the  bill  as  to  the  making  of  the  trust  deed 
is,  that  "Benjamin  F.  West  and  his  wife,  Josephine  E.  West, 
made,  executed,  duly  acknowledged  and  delivered  to  your 
orator  a  certain  indenture,  commonly  called  a  trust  deed,  or 
sale  mortgage,  the  date  of  which  is  October  1,  1872,  and  was 
duly  recorded  in  the  recorder's  office  of  said  Mason  county,  in 
.volume  'M'  of  trust  deeds,  on  page  61,  to  the  record  of  which 
your  orator  prays  leave  to  refer  for  greater  certainty,  by  which 
said  indenture  was  conveyed  to  your  orator  the  following  de- 
scribed real  estate,"  (describing  it). 


266  West  v.  Krebaum.  [Jan.T. 

Opinion  of  the  Court. 

Mr.  S.  C.  Conwell,  and  Mr.  John  "W.  Pitman,  for  the 
appellant. 

Mr.  C.  B.  Ketcham,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

The  only  questions  which  are  raised  here  are,  as  to  the  suffi- 
ciency of  the  trust  deed,  and  foreclosure  proceedings  with 
appellee's  deed  to  pass  to  him  the  right  of  possession  of  the 
premises  as  against  the  homestead  right,  which  is  set  up. 
Appellant  claims  that  the  homestead  right  has  not  been  re- 
leased or  extinguished. 

Although  the  trust  deed  contains  a  formal  release  of  the 
homestead  right,  that  will  not  suffice,  under  our  statute,  with- 
out the  acknowledgment  of  the  deed;  and  it  is  alleged,  against 
the  release  here,  that  the  deed  was  not  acknowledged — that 
the  grantee  in  the  deed,  himself,  John  J.  Fletcher,  took  and 
certified  the  acknowledgment,  and  that  such  an  acknowledg- 
ment is  void.  Hammers  v.  Bole,  61  111.  307;  Groesbeck  v. 
Seeley,  13  Mich.  329;  Withers  v.  Baird,  7  Watts,  227;  Wilson 
v.  Traer  &  Co.  20  Iowa,  231;  and  see  2  Sandf.  Ch.  630, 
Goodhue  v.  Berrien. 

Appellee  contends,  that,  though  this  may  be  so,  the  finding 
in  the  decree  of  foreclosure,  upon  proofs  taken,  that  the  trust 
deed  was  legally  and  properly  acknowledged,  and  that  the 
homestead  right  was  duly  and  legally  relinquished,  is  an  adju- 
dication of  court  upon  the  question,  which  must  be  held  as 
conclusive  in  this  collateral  proceeding.  All  the  answer  which 
is  made  to  this  view  is,  that  the  bill  of  foreclosure  did  not 
contain  any  allegation  that  the  homestead  had  been  released; 
that  the  bill  did  not  bring  the  homestead  interest  before  the 
court  as  a  subject  for  adjudication,  and  hence,  that  the  afore-  . 
said  finding  in  the  decree  was  without  effect ;  and  that  the  de- 
cree did  not  profess  to  bar  or  extinguish  the  right  of  homestead. 

There  was  no  specific  allegation  in  the  bill  of  the  release  of 
the  homestead,  but  there  was  a  general  allegation,  sufficiently 
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comprehensive  to  include  that,  and  to  admit  proof  of  the 
release.  The  bill  alleges  that  by  the  trust  deed  the  premises 
were  conveyed  to  the  grantee.  How  could  that  be,  unless  the 
homestead  was  released?  And  how  could  the  allegation  consist 
with  any  interest  remaining  in  the  grantors  ?  If  there  was  not 
a  release  of  the  homestead,  the  premises  would  not  be  conveyed, 
but  only  partly  conveyed.  Does  not  the  averment,  that  by  the 
deed  the  premises  were  conveyed,  import  that  all  the  premises 
were  conveyed, — the  whole  interest  of  the  grantors  in  them? 
And  to  satisfy  such  an  allegation,  must  there  not  be  produced 
a  deed  with  the  release  of  the  homestead  ?  A  deed  without 
such  release  would  not  convey  the  premises;  it  would  only 
purport  to  convey  them,  and  would,  in  fact,  convey  only  a 
part  of  them,  viz:  all  interest  in  them,  over  and  above  the 
homestead  interest. 

A  contract  by  the  owner  of  land,  wherein  was  a  homestead 
right,  to  convey  the  same  for  a  certain  price  to  be  paid,  would 
not  be  fulfilled  by  the  tender  of  a  deed  without  the  release 
of  the  homestead  right ;  and  on  tender  of  such  a  deed,  a  court 
would  not  compel  the  vendee  to  pay  the  price  agreed,  because 
such  a  deed  would  not  convey  the  land:  it  would  convey  only 
a  partial  interest  in  it. 

It  is  said  that  as  a  deed,  in  ordinary  form,  without  express 
release  of  the  homestead,  will  not  pass  the  premises  freed  from 
the  homestead  right,  neither  should  a  decree  of  foreclosure  be 
held  to  do  so,  where  it  does  not  expressly  mention  the  homestead 
right  as  to  be  sold,  and  the  bill  of  foreclosure  does  not  expressly 
aver  that  the  right  of  homestead  was  released.  But  that  does 
not  follow.  The  difference  is  between  averment  and  proof.  An 
order  to  sell  all  one's  interest  in  land,  or  an  averment  that  one 
has  conveyed  all  his  interest  in  certain  land,  may  include 
within  its  terms  his  homestead  interest,  if  he  had  any,  because 
that  would  be  a  part  of  his  interest ;  but,  as  matter  of  proof 
df  the  averment  of  the  conveyance  of  all  one's  interest  in  land, 
the  production  of  a  deed  of  the  land,  purporting  to  convey 
the  same,  or  all  the  grantor's  interest  therein,  would  not  make 


268  West  v.  Kkebaum.  [Jan.  T. 

Opinion  of  the  Court. 

proof  of  such,  averment,  where  the  homestead  is  concerned, 
because  the  statute,  as  construed,  has  prescribed  that  it  shall 
not,  but  to  do  so,  the  deed  must  contain  a  formal  release  of 
the  homestead.  But  this  statutory  provision  does  not  extend 
to  affect  allegations  which  may  be  made  on  the  subject. 

The  only  defect  in  the  trust  deed,  as  a  release  of  the  home- 
stead, insisted  upon,  is,  the  insufficient  acknowledgment*  But 
the  bill  expressly  avers  that  the  deed  was  duly  acknowledged, 
and  the  decree  finds  that  it  was,  and  that  the  homestead  right 
was  duly  and  legally  relinquished.  We  think  the  allega- 
tions in  the  bill  of  foreclosure  were  comprehensive  enough  to 
admit  proof  to  show  that  the  grantors  in  the  trust  deed  con- 
veyed the  premises — that  they  executed  and  acknowledged  a 
deed  which  was  effective  to  convey  all  their  interest  in  the  land, 
homestead  as  well  as  other.  We  think  the  court  had  jurisdic- 
tion upon  the  subject,  and  that  its  finding  must  be  taken,  in  a 
collateral  proceeding,  as  a  conclusive  determination  that  the 
homestead  right  was  released.  Under  such  a  finding,  a  decree 
of  the  sale  of  the  premises,  and  of  all  the  right  and  interest 
of  the  defendants  in  them,  must  be  held  to  include  the  home- 
stead interest. 

There  are  some  minor  objections  taken  to  the  regularity  of 
the  redemption  by  Low  from  the  foreclosure  sale;  that  the 
order  of  allowance  of  his  claim  in  the  county  court  is  entitled 
against  the  estate  of  Benjamin  F.  West,  deceased,  instead  of 
against  James  W.  Boggs,  administrator  of  the  estate;  that  the 
order  of  allowance  is  not  in  the  ordinary  form  of  a  judgment 
in  a  court  of  record  for  the  recovery  of  money,  and  that  there 
was  no  jurisdiction  of  the  person  of  the  administrator.  There 
is  no  force  in  these  objections;  the  record  of  the  county  court 
shows  the  appearance  of  the  administrator. 

It  is  further  objected,  that  the  special  execution  on  the 
claim  allowed  in  the  county  court  was  fatally  defective,  in 
that,  after  reciting  the  judgment  of  Low  against  the  estate  of 
West,  it  then  commands  the  sheriff  that,  upon  redemption  of 
the  premises  from  the  foreclosure  sale,  "you  cause  to  be  made 
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the  sum  of,"  etc.,  instead  of  commanding  him  "to  levy  upon 
and  sell  the  premises  so  sought  to  be  redeemed,"  as  provided 
in  section  27,  page  625,  Rev.  Stat.  1874;  and  that  it  does  not 
direct  him  out  of  what,  or  of  whose  property,  he  shall  make 
the  money.  The  sheriff's  duty,  what  to  do,  in  such  case,  is 
prescribed  by  the  statute,  and  there  is  no  pretense  that  he  did 
not  follow  it  in  every  respect.  The  authority  given  by  the 
execution  to  make  the  money  generally,  without  limitation  as 
to  mode,  included  the  power  to  make  it  in  the  mode  pursued. 
Besides,  as  held  in  Blair  v.  Chamblin,  39  111.  521,  the  judg- 
ment debtor  can  not  challenge  such  redemption;  the  question 
is  one,  only,  between  the  redeeming  judgment  creditor  and 
the  purchaser  whose  purchase  is  redeemed  from ;  the  rights  of 
the  judgment  debtor  are  gone  by  his  failure  to  redeem  within 
the  year  allowed  to  him  for  redemption,  and  whether  the 
sheriff  conveys  to  the  first  purchaser  or  to  the  redeeming  cred- 
itor, is  a  matter  in  nowise  affecting  the  judgment  debtor. 
We  are  of  opinion  the  judgment  should  be  affirmed. 

Judgment  affirmed. 


Benjamin  F.  Bergen 

v. 

Leonidas  C.  Ebey. 

Chancery — reforming  deed— fraud.  Where  the  terms  of  a  deed  are  agreed 
on,  and  the  parties  go  to  a  conveyancer  and  state  juch  terms,  to  enable  him  to 
draft  the  deed,  and  the  grantor,  afterwards,  without  the  knowledge  of  the 
grantee,  gives  other  directions  as  to  the  terms  to  be  inserted,  which  are  followed, 
and  the  grantee  accepts  the  deed,  supposing  it  to  be  drawn  as  agreed  on,  a 
court  of  equity  will  reform  the  deed,  the  proceeding  being  a  fraud  upon  the 
grantee. 

Appeal  from  the  Circuit  Court  of  Morgan  county;  the 
Hon.  Cyrus  Epler,  Judge,  presiding. 
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Messrs.  Ketch  am  &  Taylor,  for  the  appellant. 

Messrs.  Morrison,  Whitlock  &  Lippincott,  for  the  ap- 
pellee. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery,  brought  by  Ebey,  to  reform 
the  terms  of  a  deed,  from  Bergen  to  complainant,  upon  the 
ground  that,  after  the  terms  of  the  deed  had  been  agreed 
upon  by  the  parties,  and  after  they  had  gone  to  a  conveyancer 
and  given  him  directions  as  to  its  terms,  in  conformity  to 
their  agreement,  Bergen  went  to  the  conveyancer,  and,  with- 
out the  knowledge  of  Ebey,  gave  other  directions  as  to  the 
terms  to  be  inserted  in  the  deed,  which  the  conveyancer  fol- 
lowed, and  that  after  the  deed  was  so  drawn  and  executed, 
Ebey  accepted  the  same,  supposing  that  it  had  been  drawn 
according  to  the  directions  given  in  his  presence,  and  without 
any  knowledge  or  intimation  to  the  contrary.  The  circuit  court 
granted  the  relief  sought.  Bergen  brings  the  case  here  by 
appeal,  and  insists  that  the  proof  is  not  sufficiently  clear  and 
satisfactory  to  authorize  such  a  decree.  We  deem  it  unneces- 
sary to  review  the  proofs.  They  fully  support  the  decree. 
The  proceeding  was  practically  a  fraud  upon  Ebey. 

Decree  affirmed. 


William  D.  Kichardson 

v. 

John  Cooper. 

1.  Master  and  servant — liability  of  master  for  injury  to  servant.  A  master, 
or  employer,  is  only  liable  to  a  servant  for  an  "injury  received  in  his  employ- 
ment where  the  former  fails  to  employ  reasonably  skillful  workmen,  or  suit- 
able machinery  or  implements,  properly  constructed  for  the  use  intended,  and 
of  proper  material,  and  the  injury  results  from  such  failure. 

2.  A  master  is  not  an  insurer  that  the  servants  he  employs  are  skillful  and 
prudent,  or  that  the  workmanship  or  materials  employed  in  his  business  are 
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absolutely  proper  and  suitable,  though  he  is  bound  to  a  high  degree  of  care 
and  skill  in  their  selection  and  construction. 

8.  Same — servant  presumed  to  take  ordinary  risks.  A  servant,  where  he  en- 
gages in  a  particular  employment,  is  presumed  to  have  done  so  with  a  knowl- 
edge of,  and  taking  the  risk  of,  its  ordinary  hazards,  whether  from  the 
carelessness  of  fellow-servants  in  the  same  line  of  employment,  or  from  latent 
defects,  or  the  ordinary  dangers  in  the  use  of  machinery  and  appliances  used 
in  the  business. 

4.  Where  a  servant,  while  engaged  in  raising  a  stone,  was  injured  by  some 
part  of  the  machinery  becoming  disconnected,  having  got  out  of  repair,  and 
there  was  no  complaint  that  the  fellow-servants  employed  were  unskillful,  or 
wanted  prudence,  and  it  appeared  that  the  machine  used  was  of  sufficient 
material,  and  properly  constructed  and  reasonably  well  adapted  to  the  use  for 
which  it  was  designed,  and  had,  before,  raised  stones  ten  or  twelve  times  the 
weight  of  that  which  caused  the  injury,  and  it  did  not  appear  that  the  employer 
knew  that  the  machine  was  out  of  order,  or  that  notice  thereof  had  been  given 
to  any  one  having  charge  of  this  part  of  the  work,  it  was  held,  that  a  recovery 
by  the  servant,  against  the  contractor,  who  was  the  employer,  could  not  be  sus- 
tained. 

5.  Same — liability  from  notice  of  defect  in  machinery.  Where  suitable  and 
proper  machinery  is  employed  in  business,  both  as  to  materials  used  and  its 
construction,  to  make  the  employer  liable  for  an  injury  to  a  servant,  by  the 
same  being  out  of  proper  repair,  by  notice  thereof,  such  notice  must  be  given 
or  brought  home  to  the  employer  or  to  the  person  empowered  and  whose  duty  it 
is  to  furnish  or  repair  such  machinery,  when  needed.  Notice  to  a  fellow-servant 
employed  in  superintending  another  branch  of  the  business  entirely  discon- 
nected, will  not  suffice.  _ 

6.  If  a  servant  discovers  that  machinery  used  in  the  line  of  his  employ- 
ment is  out  of  order  and  dangerous,  and  does  not  stop  the  use  of  the  same, 
giving  the  proper  notice  thereof,  and  wait  until  it  is  put  in  proper  condition, 
and  he  is  injured  by  using  the  same,  or  if  the  injury  is  produced  by  its  care- 
less use,  the  fault  will  be  his,  and  the  employer,  not  in  fault,  will  not  be  liable 
to  him  for  the  injury. 

Appeal  from  the  Circuit  Court  of  Sangamon  county;  the 
Hon.  Charles  S.  Zane,  Judge,  presiding. 

Mr.  John  M.  &  John  Mayo  Palmer,  for  the  appellant. 

Mr.  N.  M.  Broadwell,  for  the  appellee. 
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Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

Whilst  engaged,  with  another  person,  in  using  a  machine 
in  elevating  a  stone  on  the  walls  of  the  State  house,  appellee 
was  injured  by  some  part  of  the  machine  becoming  discon- 
nected. His  arm  was  injured,  and  for  that  he  sued  appellant, 
who  was  the  contractor  on  the  building.  The  action  was  case, 
and  on  a  trial  the  jury  found  a  verdict  for  plaintiff,  and  assessed 
his  damages  at  $1000.  A  motion  for  a  new  trial  was  overruled 
by  the  court,  and  a  judgment  rendered  on  the  verdict,  from 
which  defendant  appeals. 

Appellee  was  employed  for  the  performance  of  no  specific 
character  of  work,  but  did  various  kinds,  as  occasion  required. 
Appellant  was  the  contractor,  and  acted,  in  person,  as  the  gen- 
eral superintendent  of  the  building,  and  was  at  the  building 
and  had  charge,  in  person,  of  the  stone  work  at  the  time  the 
accident  occurred.  The  machine  with  which  the  stone  was  being 
hoisted  appears  to  have  been  of  sufficient  material,  properly 
constructed, and,  at  least,  reasonably  well  adapted  to  the  use 
for  which  it  was  designed;  but,  a  short  time  previous  to  the 
accident,  the  men  engaged  in  operating  the  machine  discov- 
ered that  it  was  not  in  order,  and  was  not  working  properly, 
and  had  Cross,  who  had  charge  of  the  putting  in  place  the 
iron  work  at  a  distant  part  of  the  building,  to  examine  it. 
Appellee  and  the  man  engaged  with  him  in  operating  the 
machine  testify  that  Cross  told  them  it  was  unsafe,  but  there 
was  not  time  to  fix  it  until  after  six  o'clock,  and  to  continue 
to  use  it,  which  they  did,  and  appellee  was  injured  whilst  rais- 
ing the  next  stone. 

Appellee  testifies  that  he  knew  the  machine,  in  the  condition 
it  then  was,  was  out  of  order  and  unsafe,  but  he  continued  to 
work  with  it,  because  Cross  so  directed  him;  but  had  he  known 
the  extent  of  the  danger,  he  would  not  have  done  so,  but  it 
proved  to  be  more  dangerous  than  he  supposed.  He  also  tes- 
tifies that  appellant  did  not  know  the  machine  was  out  of 
order ;  that  he  was  not  there  until  after  the  accident,  and  kept 
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appellee  on  the  pay-roll  of  the  hands  for  five  or  six  months 
after  he  was-  injured,  at  $25  per  month,  and  paid  the  surgeon's 
bill  of  $100. 

Cross  testified  that  he  examined  the  machine,  and  regarded 
it  safe — saw  nothing  wrong  about  it ;  that,  with  careful  use,  it 
was,  he  thought,  not  dangerous;  that  he  was  not  superin- 
tendent of  the  work,  but  only  acted  as  such  in  the  absence  of 
appellant,  and  that  appellant  was  present  that  day,  and  super- 
intending in  person,  and  in  this  witness  is  sustained  by  other 
persons — that  he  only  acted  as  superintendent  in  the  absence 
of  appellant;  did  not  hire  or  discharge  hands,  and  was  that 
day  engaged,  at  the  opposite  end  of  the  building,  in  putting 
up  iron  roofing;  that  appellant,  in  person,  had  charge  of  the 
stone  work  on  which  appellee  was  employed. 

The  rule  is  well  recognized,  that  the  employer  is  only  liable 
where  he  fails  to  employ  reasonably  skillful  workmen,  or  suit- 
able machinery  and  implements,  properly  constructed  for  the 
use  intended,  and  of  proper  material;  but  the  master  is  not 
in  insurer  that  the  servants  he  employs  are  skillful  and  pru- 
dent, or  that  the  workmanship  or  materials  employed  in  the 
construction  of  machinery,  and  other  implements,  are  abso- 
lutely proper  and  suitable,  but  he  is  bound  to  a  high  degree 
of  care  and  skill  in  their  selection  or  construction.  A  servant, 
when  he  engages  in  an  employment,  is  held  to  have  done  so 
with  a  knowledge  and  the  risk  of  its  ordinary  hazards,  whether 
from  the  carelessness  of  fellow-servants  in  the  same  line  of 
employment,  or  from  latent  defects  in,  or  the  ordinary  dangers 
in  the  use  of  machinery,  and  appliances  used  in  the  business. 
The  qualification  to  the  rule  is,  that  the  master  must  use  all 
reasonable  precautions  to  select  capable  and  prudent  fellow- 
servants,  and  machinery  and  implements  properly  constructed 
and  of  good  material. 

Then,  under  the  rule  with  its  limitation,  in  what  was  ap- 
pellant wanting?  There  is  no  claim  that  the  fellow-servants 
were  unskillful  or  wanted  prudence;  nor  can  it  be  urged,  nor 
is  it  claimed,  that  this  machine  was  not  properly  constructed, 
18—88  III. 
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or  that  the  material  employed  was  not  suitable.  On  the  con- 
trary, it  was  shown  to  have  raised  stones  from  ten  to  twelve 
times  the  weight  of  that  which  caused  the  accident. 

It  is,  however,  claimed  that  the  machine  was  out  of  repair,  and 
proper  notice  of  the  fact  was  given,  and  it  was  not  regarded  ; 
but  appellee  was  required  to  continue  to  use  it  in  its  danger- 
ous condition,  and  that  this  constituted  such  negligence  as 
renders  appellant  liable.  Conceding  that  such  notice  given 
to  the  proper  source,  and  neglected,  would  have  that  effect,  it 
does  not  follow  that  such  notice  given  to  a  fellow-workman, 
employed  in  a  higher  or  different  position  in  the  general  pur- 
suit of  the  business,  will  produce  such  results.  To  have  that 
effect,  the  notice  must  be  given  or  brought  home  to  the  person 
empowered,  and  whose  duty  it  is  to  furnish  or  repair  such 
machinery,  when  needed. 

The  architect  and  his  assistants,  no  doubt,  as  is  usual  in 
such  cases,  had  the  superintendence  of  the  construction  of  the 
entire  building;  and  yet,  we  presume  no  one  would  suppose 
that  notice  to  him  or  them  that  this  machine  was  out  of 
order,  and  was  dangerous,  would  render  them  or  any  one  else 
liable  for  neglect,  because  it  was  not  their  duty  to  furnish  or 
repair  such  machinery.  The  keeper  of  the  time  of  the  hands 
and  the  one  making  up  the  pay-rolls  is  a  superintendent  of  that 
branch,  or  department,  of  the  business,  and  he  is,  to  that 
extent,  a  general  superintendent;  and  various  persons  may 
have  had  the  general  superintendence  of  the  purchase  and 
inspection  of  stone,  of  brick  and  of  lumber,  and  to  that  ex- 
tent they  would  be  general  superintendents.  Cross  seems  to 
have  had,  at  the  time,  the  superintendence  of  putting  the  iron 
roofing  in  place,  but  appellant  acted  as  general  superintendent 
of  the  entire  building — sub-superintendents  and  hands  in  every 
department. 

It  is  not  shown  that  Cross  had  the  power,  or  that  it  was 
his  duty,  to  keep  or  direct  the  keeping  of  this  machine  in 
proper  running  order;  but  appellant,  manifestly,  had  that 
power,  and,  to  make  the  notice  effective,  it  should  have  been 
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given  to  appellant,  or  to  some  one  who  had  the  power,  or 
whose  duty  it  was  to  make  the  repairs.  The  evidence  fails  to 
show  that  this  duty  or  power  devolved  on  Cross,  and,  in  the 
absence  of  such  evidence,  the  notice  might  as  well  have  been 
given  to  any  other  fellow-workman,  or,  in  fact,  any  other  per- 
son. Notice  should  have  been  given  to  the  proper  person, 
and  his  refusal  or  neglect  to  adjust  the  machine  was  essential 
to  create  or  establish  negligence  to  render  appellant  liable; 
and  failing  in  that,  appellee  must  fail  in  a  recovery. 

From  the  evidence,  appellant  seems  to  have  done  all  things 
his  position  as  employer  of  appellee  required  of  him.  He 
seems  to  have  omitted  no  legal  requirement,  and,  upon  this 
evidence,  no  reason  is  perceived  why  he  should  respond  in 
damages  for  the  misfortune  of  appellee  in  receiving  a  grievous 
injury,  produced  from  unforeseen  causes;  or  if  the  danger  was 
seen,  as  is  claimed,  in  his  not  stopping  the  use  of  the  machine, 
giving  the  proper  notice  and  waiting  until  it  was  put  in  proper 
condition ;  or  if  the  injury  was  produced  by  the  careless  use 
of  the  machine,  the  misfortune,  if  not  the  fault,  was  that  of 
appellee,  and  another  should  not  be  required  to  make  com- 
pensation, however  grievous  the  misfortune. 

The  evidence  fails  to  sustain  the  verdict,  and  the  judgment 
of  the  court  below  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


William  Eea 

v. 
George  W.  Forrest. 

1.  Judgment — whether  bought  for  benefit  of  defendant  therein.  Where  a  com- 
plainant bought  a  judgment  against  a  defendant,  under  which  he  redeemed 
land  sold  under  execution  against  him,  and  bid,  in  addition  to  the  redemption 
money,  enough  to  satisfy  his  execution,  taking  the  certificate  of  purchase  in 
his  own  name,  under  which  he  acquired  the  absolute  title,  which  he  disposed 
of  for  his  own  benefit,  it  was  held,  that  he  could  not  have  the  amount  he  paid 
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for  the  assignment  of  the  judgment,  and  to  redeem  the  land,  applied  in  pay- 
ment of  judgments  held  by  the  defendant  against  him,  even  though  done  on 
defendant's  request,  without  showing  that  he  had  lost  something  in  the  trans- 
action. 

2.  Assignee  of  judgment — right  to  enforce  payment  in  equity  of  one  fraudulently 
obtained.  Where,  at  the  instance  of  a  complainant,  the  defendant  borrowed  $300, 
on  short  time,  of  one  S,  giving  his  note  therefor,  with  a  power  to  confess  judg- 
ment thereon,  and  gave  as  collateral  security  a  note,  in  his  favor,  of  $1000,  to 
be  forfeited  in  case  prompt  payment  was  not  made  of  the  $300  note,  which  the 
complainant  agreed  with  defendant  to  pay,  and  on  his  failure  to  pay  the  same 
S  brought  suit  on  the  collateral,  on  which  he  collected  some  $700  or  $800, 
whereby  the  defendant  lost  the  collateral  of  $1000,  and  S  afterwards,  without 
the  knowledge  of  defendant,  took  judgment,  by  confession,  against  the  defend- 
ant on  the  $300  note,  and  assigned  the  same  to  the  complainant,  who  sought  to 
have  the  same  set  off  in  equity,  and  applied  on  judgments  of  the  defendant 
against  him,  having  knowledge  of  the  consideration  of  the  assigned  judgment, 
it  was  held,  that  a  court  of  equity  would  not  tolerate  such  a  proceeding,  or 
allow  the  same  to  be  set  off. 

3.  Where  a  judgment  is  void  in  equity,  as  having  been  fraudulently  ob- 
tained as  by  confession,  under  a  power  of  attorney,  upon  a  note  after  it  was 
paid,  an  assignee  of  such  judgment,  either  with  or  without  notice  of  the  facts, 
can  not  enforce  its  payment  in  a  court  of  equity,  he  occupying  no  more  favora- 
ble position  in  such  court  than  the  plaintiff  in  the  judgment. 

4.  Judgment  —  when  fraudulent  and  void.  Where  the  payee  of  a  note  more 
than  reimburses  himself  from  a  note  assigned  to  him  by  the  maker  as  collateral 
security,  and  retains  the  collateral,  he  will  not  be  entitled  to  enforce  payment 
of  the  principal  note  thus  paid;  and  if  he  takes  a  judgment  thereon,  under  a 
power  of  attorney  attached  thereto,  without  the  knowledge  or  consent  of  the 
maker,  it  will  be  fraudulent  and  void. 

5.  Chancery — adjustment  of  claims  where  one  has  recovered  as  to  an  indemnity. 
Where  a  complainant  induced  a  defendant  to  borrow  $300  and  give  his 
note  therefor,  secured  by  the  assignment  of  a  note  of  $1000,  held  by  the  defend- 
ant, as  collateral  security,  agreeing  to  forfeit  such  collateral  if  prompt  payment 
was  not  made  of  the  $300  note,  and  the  complainant  agreed  with  the  defendant 
to  pay  the  same,  but  did  not,  whereby  the  defendant  lost  the  collateral,  it  was 
held,  that  if  the  defendant  recovered  judgment  against  the  complainant  for 
$1000,  the  damage  sustained  by  loss  of  the  collateral,  without  paying  the  $300 
note,  the  complainant,  on  bill  in  equity  to  have  the  judgments  of  defendant 
against  him  satisfied,  was  entitled  to  be  credited  with  the 
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William  Rea  filed  his  bill  in  chancery,  in  the  circuit  court 
of  Macon  county,  against  Isaac  D.  Jennings,  sheriff  of  Macon 
county,  and  George  W.  Forrest,  alleging  that  on  the  19th 
day  of  November,  1867,  in  the  circuit  court  of  Macon  county, 
one  James  Millikin  recovered  a  judgment  for  $993.75,  and 
costs  of  suit,  against  one  Hiram  St.  John  and  said  Rea,  which 
judgment  was,  on  the  28th  of  June,  1871,  assigned  to  said 
George  W.  Forrest;  that  on  the  28th  of  March,  1868,  said 
Forrest  recovered  a  judgment,  in  said  Macon  circuit  court, 
against  said  St.  John  and  Rea,  for  the  sum  of  $721.50,  and 
costs  of  suit;  that  on  the  18th  of  March,  1871,  said  Forrest 
recovered  a  judgment  against  said  Rea,  in  said  Macon  circuit 
court,  for  $1000,  and  costs  of  suit;  that  executions  were  issued 
on  each  of  these  judgments  within  one  year  of  their  respective 
dates ;  that  Forrest  caused  alias  executions  to  be  issued  there- 
on, on  the  5th  of  July,  1873,  which  were  delivered  to  Jennings, 
as  sheriff  of  Macon  county,  to  execute;  that  said  sheriff  has 
been  instructed  by  Forrest  to  levy  the  said  executions,  forth- 
with, upon  the  property  of  said  Rea,  and  is  about  to  proceed 
to  levy  the  same. 

It  is  further  alleged,  that  before  said  5th  of  July,  1873,  Rea 
fully- paid  and  discharged  each  of  said  judgments,  upon  which 
said  executions  have  been  issued,  in  money  and  property  paid 
to  Forrest  directly,  and  in  moneys  paid  divers  persons  for  the 
use  and  benefit  of  said  Forrest,  and  at  his  request ;  that  such 
payment  ought  to  be  applied  to  the  satisfaction  of  said  judg- 
ments, but  that  Forrest  disputes  the  amount  of  such  payments, 
and  refuses  to  satisfy  said  judgments. 

It  is  further  alleged,  that  one  Thomas  O.  Smith  obtained  a 
judgment,  by  confession,  in  his  favor,  against  said  George  W. 
Forrest,  in  the  Superior  Court  of  Cook  county ;  that  execution 
was  issued  on  said  judgment  by  the  clerk  of  said  court,  on  the 
15th  day  of  July,  1873,  directed  to  the  sheriff  of  Macon  county, 
Illinois,  to  execute;  that  said  sheriff,  on  the  19th  day  of  July, 
1873,  demanded  payment  of  said  Forrest  of  the  amount  due 
on  said  execution;  that  said  Forrest  replied  to  such  demand, 
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that  he  had  no  money  or  property  with  which  to  pay  or  satisfy 
said  execution ;  that  said  sheriff  was  unable  to  find  any  prop- 
erty belonging  to  said  Forrest  in  Macon  county,  on  which  to 
levy  said  execution,  and  on  the  21st  day  of  July,  1873,  and 
before  the  commencement  of  this  suit,  returned  said  execution, 
indorsed  "no  property  found ;"  that  on  the  21st  day  of  July, 
1873,  and  before  the  commencement  of  this  suit,  said  Smith, 
for  a  good  and  valuable  consideration  paid  him  by  said  Rea, 
assigned  to  said  Rea  the  said  last  named  judgment. 

It  is,  also,  further  alleged,  that  Forrest  is  wholly  insolvent, 
and  has  no  property,  liable  to  execution,  out  of  which  the 
judgment  so  assigned  by  Smith  to  Rea  can  be  made. 

The  prayer  of  the  bill  is,  that  an  account  be  taken  of  the 
payments  made  by  Rea  on  said  judgments,  and  each  of  them; 
that  in  case  said  judgments  shall  be  found  to  be  satisfied,  as 
aforesaid,  said  Forrest  be  ordered  and  decreed  to  satisfy  the 
same  of  record,  and,  in  default  thereof,  that  the  master  in 
chancery  for  Macon  county  enter  said  several  judgments  satis- 
fied of  record ;  that  in  case  said  Rea  shall  be  unable  to  estab- 
lish the  fact  that  said  judgments  have  been  fully  paid,  it  is 
prayed  that  so  much  of  said  judgment  assigned  to  him  by  said 
Smith  as  may  be  necessary,  may  be  allowed,  credited  and 
set  off.     There  is,  also,  a  prayer  for  general  relief. 

The  answer  puts  in  issue  the  material  allegations  of  the  bill, 
and  in  respect  of  the  judgment  assigned  by  Smith  to  Rea, 
alleges,  that  if  Rea  has  become,  either  with  or  without  con- 
sideration, the  assignee  of  any  judgment  in  favor  of  Smith 
against  Forrest,  as  alleged  in  the  bill,  he  did  so  with  full 
knowledge  that  the  judgment  had  been  fraudulently  obtained 
in  the  name  of  Smith,  without  notice  to  or  knowledge  of  For- 
rest, and  that  Smith  had  no  just  cause  of  action ;  that  Rea,  after 
the  issuance  of  the  executions  against  him,  as  alleged  in  the 
bill,  and  with  the  fraudulent  intention  of  hindering  and  delay- 
ing Forrest  in  the  collection  of  his  judgments,  and  well  know- 
ing that  Smith  had  no  just  demand  against  Forrest,  and  that 
any  claim  on  his  part  to  be  entitled   to  judgment  was  a  mere 
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pretext,  etc.,  combined  and  confederated  with  Smith,  and  pro- 
cured Smith  to  obtain  the  judgment,  to  the  end  that  Rea  might 
avail  himself  of  it,  etc. 

The  court  referred  the  cause  to  the  master  in  chancery,  to 
take  and  report  the  evidence,  and  also  that  he  report  his  con- 
clusions on  the  evidence  to  the  court. 

The  master,  in  his  report,  states  the  account  between  the 
parties,  as  follows: 

Ilea's  Credits, 
Aikin  judgment  against  Forrest     -  %66. 00 

Lichtenberger  judgment  against  Forrest     -         -  317.00 

Mary  Spooner         "             "             "     -  416.00 

Receipt,  Exhibit  C,  by  Forrest  -         -  271.00 

Interest  on  Aikin  judgment           -  25.74 

Interest  on  Lichtenberger  judgment            -         -  143.13 

Interest  on  Spooner  judgment        -  112.32 

Interest  on  Exhibit  C 126.12 


Total  - $1477.31 

Charges  against  Rea,  being  Forrest's  Credits. 
Balance  on  settlement  of  individual  accounts,  out- 
side of  judgments,  Feb.  25,  1871        -         -         -      $184.18 
Interest  to  Jan.  3,  1876,  at  6  per  cent       -         -  53.65 

Judgment  March  28,  1868  -  721.50 

Interest  to  date 339.70 

Costs  of  suit 35.70 

Judgment  March  18,  1871        -  1000.00 

Interest  to  date 287.50 

Judgment  Nov.  19,  1867         -  993.75 

Interest  to  date    -------       484.16 


Total $4100.10 

1477.31 


Balance  due  Forrest  -         -         -         -    $2622.79 

Exceptions,  which  need  not  be  set  out  in  detail,  were  filed 

by  Rea;s  counsel  to  the  master's  report,  but  overruled  by  the 
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master.  These  exceptions  were  again  urged  in  the  circuit 
court,  but  were  overruled  by  the  court;  but  the  court  added  to 
Rea's  credits  $300,  residue  of  money  paid  Race  &  Co.  *by 
St.  John,  and  interest  thereon  from  April  1,  1868,  amounting 
in  all  to  $440.51,  which  left  a  balance  due  Forrest  of 
$2182.29. 

The  court,  thereupon,  decreed  that  Forrest  be  restrained 
from  collecting  $1917.81,  demanded  by  the  executions  of  date 
July  5,  1873;  that  the  sheriff  return  the  execution  in  favor  of 
Millikin,  dated  November  19,  1867,  restrained  by  order  of 
court,  and  wholly  refrain  from  collecting  any  part  thereof; 
that  he  return  the  execution  in  favor  of  Forrest,  upon  judg- 
ment dated  March  28,  1868,  enjoined  by  order  of  court  to  the 
amount  of  $439.90,  and,  as  to  that  amount,  desist  from  the 
collection  of  said  judgment;  but  as  to  the  residue  of  said 
judgment,  and  as  to  the  judgment  of  date  March  18,  1871,  the 
injunction  was  dissolved,  and  Forrest  permitted  to  proceed 
with  his  collections,  at  law. 

Messrs.  Crea  &  Ewing,  Mr.  A.  J.  Gallagher,  and  Mr. 
A.  B.  Bunn,  for  the  appellant. 

Mr.  Chief  Justice  Scholfield  delivered  the  opinion  of 
the  Court: 

Appellant  insists  that  he  should  have  been  allowed  a  credit 
for  $590,  and  interest  thereon  from  1869,  paid  by  him  on  the 
judgment  in  favor  of  Millikin,  against  Forrest ;  and  also  that 
he  should  be  allowed  a  credit  of  $250,  and  interest  thereon  from 
1869 — amount  of  judgment  of  Peddecord  &  Burrows  against 
Forrest,  which  he  paid.  He  claims  that  he  paid  these  sums 
by  the  request  of  Forrest,  and  for  his  benefit.  It  appears,  the 
way  appellant  paid  these  judgments  was  this :  Execution  had 
issued  upon  the  Millikin  judgment  and  been  levied  on  certain 
lands  of  Forrest.  The  Peddecord  &  Burrows  judgment  was 
junior  to  that  judgment.  After  the  expiration  of  twelve 
months,  and  before  the  expiration  of  fifteen  months  from  the 
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date  of  the  sale  under  the  Millikin  judgment,  execution  was 
issued  on  the  Peddecord  &  Burrows  judgment,  appellant 
purchased  that  judgment,  and,  by  virtue  of  the  execution,  re- 
deemed from  the  former  sale  as  a  judgment  creditor,  bidding 
in  his  own  name,  in  addition  to  the  amount  of  the  redemption 
money,  the  amount  necessary  Jo  the  satisfaction  of  the  Pedde- 
cord &  Burrows  judgment,  and  the  property  was  struck  off 
and  sold  to  him.  By  virtue  of  this  purchase  he  obtained  title 
to  the  property  of  Forrest  which  had  been  levied  upon.  For- 
rest denies  that  the  purchase  of  the  Peddecord  &  Burrows 
judgment,  and  the  redemption  thereunder,  were  made  at  his 
request  or  for  his  benefit ;  so,  on  this  point,  we  may  regard 
the  evidence  as  equally  balanced. 

We  do  not  regard  the  circumstances  as  conclusive  in  favor 
of  appellant.  The  only  one  of  much  significance,  in  his  favor, 
is,  Forrest,  after  the  lien  of  the  Millikin  judgment  had  attached, 
had  conveyed  the  property  with  covenants  of  warranty  to  St. 
John,  and,  after  appellant  obtained  title,  he  claims  to  have 
released  Forrest  from  those  covenants. 

On  the  other  hand,  it  would  seem,  that,  if  the  purchase  of 
the  judgment  and  the  redemption  were  for  Forrest,  either  the 
certificate  of  purchase  would  have  been  assigned  to  him,  or  the 
property  would  have  been,  in  some  way,  held  and  used  for  his 
benefit.  But  this  is  not  pretended.  It  seems  to  be  conceded 
that  the  title  vested  in  appellant  was  absolute,  and  that  he  has 
held  and  disposed  of  the  property  without  regard  to  Forrest, 
as  best  comported  with  his  views  of  his  own  interests.  It 
would,  in  no  view,  appear  right  to  charge  Forrest  with  the 
amount  of  these  judgments,  without  showing  that,  otherwise, 
appellant  must  lose  that  amount.  For  aught  that  appears, 
the  property  may  have  been  worth  much  more  to  appellant 
than  it  has  cost  him.  If  he  may  require  Forrest  to  repay  him 
what  he  has  expended,  Forrest  is  surely  entitled  to  have  him 
account  for  what  he  has  received,  and  we  have  discovered 
nothing  upon  which  a  balance  could  be  decreed  appellant  upon 
such  an  accounting. 
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It  is  farther  claimed  that  appellant  should  have  been  allowed 
credit  for  the  amount  of  a  judgment  purchased  by  appellant 
of  one  Thomas  O.  Smith  against  Forrest.  We  are  of  opinion 
that  claim  is  without  merit. 

As  we  understand  the  evidence,  the  facts  in  explanation  of 
the  nature  of  the  claim,  are,  in  brief,  these:  Forrest  was  in- 
debted to  J.  R.  Race  &  Co.,  and,  to  secure  his  .indebtedness, 
deposited  with  them  a  note  he  held  on  St.  John  for  §1000. 
St.  John  paid  J.  R.  Race  &  Co.  $600,  for  which  they  gave 
him  a  receipt  but  indorsed  no  credit  on  the  note. 

Subsequently,  St.  John,  it  seems,  applied  to  appellant  for 
money,  and  an  arrangement,  in  substance  as  follows,  was 
effected :  The  $1000  note  deposited  with  J.  R.  Race  &  Co. 
was  taken  up  by  Forrest,  and  the  receipt  for  the  $600  which 
St.  John  had  paid  on  the  note  was  returned  to  him.  No  credit 
was  indorsed  on  the  note,  and  it  was  treated  by  all  the  parties 
as  if  no  payment  had  been  made  upon  it.  A  loan  of  $300 
was  then  made  of  Thomas  O.  Smith,  on  short  time.  Forrest's 
note  was  given  for  the  amount,  and,  to  secure  the  payment  of 
his  note,  he  deposited  with  Smith  the  $1000  St.  John  note, 
agreeing  that  if  his  note  should  not  be  promptly  paid,  Smith 
should  be  entitled  to  that  note.  This  all  appears  to  have  been 
at  appellant's  instance,  and  he  undertook  to  keep  Forrest 
harmless  against  his  $300  note  by  paying  the  same  for  him. 
It  was  also  agreed  that  $271  of  the  balance  of  the  amount 
which  St.  John  had  paid  to  J.  R.  Race  &  Co.  should  be  cred- 
ited on  a  judgment  in  favor  of  Forrest,  against  appellant  and 
St.  John.  We  are  of  opinion,  also,  that  a  fair  conclusion  from 
all  the  evidence  is,  that  if  appellant  kept  his  agreement  Avith 
Forrest  and  paid  his  note  of  $300  to  Smith,  so  as  to  save  him 
from  loss  on  that  account,  the  judgment  was  to  be  further 
credited  with  the  sum  of  $300,  making  the  credits  to  be  allowed 
on  the  judgment  in  all  $571,  or,  in  other  words,  by  this  arrange- 
ment taking  the  $600  credit  from  the  $1000  note,  where  it  in 
the  first  instance  belonged,  and  placing  it  on  the  judgment, 
less  $29. 
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Appellant  did '  not  pay  the  $300  note  to  Smith,  nor  was  it 
paid  by  Forrest;  and  Smith,  accordingly,  after  its  maturity, 
but  without  canceling  or  surrendering  it,  proceeded  to  and 
did  enforce  collection  of  the  $1000  note,  realizing  thereon 
some  $700  or  $800,  so  that  Forrest  entirely  lost  this  note. 
Afterwards,  Forrest  obtained  judgment  against  appellant,  on 
account  of  his  agreement  to  save  him  harmless  in  this  trans- 
action, for  the  amount  of  $1000,  which  judgment  is  still  held 
by  Forrest  and  is  one  of  those  of  which  satisfaction  is  sought 
to  be  decreed  in  this  suit. 

Afterwards,  it  appears,  Smith  had  judgment  entered  by 
confession,  on  the  note  of  Forrest  to  him  for  $300,  by  virtue 
of  a  power  of  attorney  annexed,  for  some  $2100,  which  judg- 
ment appellant  purchased  and  had  assigned  to  him,  and  this 
is  the  judgment  which  he  claims  the  court  erred  in  not  allow- 
ing him  the  benefit  of. 

It  is  too  clear  to  admit  of  discussion,  that  Smith  was  not 
entitled  to  retain  the  collateral,  reimburse  himself,  and  more, 
from  it,  and  then  enforce  payment  of  the  note.  No  court  of 
equity  can  tolerate  such  a  proceeding  as  that.  Appellant  was, 
evidently,  fully  aware  of  the  consideration  for  this  judgment 
and  the  circumstances  under  which  it  was  obtained.  Forrest 
had  no  notice  of  the  entry  of  the  judgment,  and,  after  he  lost 
his  collateral,  had  no  reason  to  anticipate  that  judgment  would 
be  taken  on  the  note.  Without  deeming  it  necessary  to  enter 
into  any  elaborate  discussion  of  the  facts  and  the  legal  principles 
applicable,  we  think  it  sufficient  to  simply  declare  as  our  con- 
clusion, that,  under  the  facts  proved,  the  judgment  was  fraudu- 
lent and  void  as  against  Forrest,  and,  consequently,  appellant 
as  assignee,  either  with  or  without  notice,  is  entitled  to  occupy 
no  more  favored  position  than  Smith  would  occupy,  were  he 
attempting  to  enforce  it  through  a  court  of  equity. 

The  court,  therefore,  did  not  err  in  refusing  to  allow  appel- 
lant the  amount  of  the  judgment. 

We  agree  with  appellant,  that  he,  having  been  made  to 
respond  to  appellee  in  a  judgment  of  $1000  for  his  default  in 
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paying  the  $300  note,  is  entitled  to  be  credited  on  the  judg- 
ment against  himself  and  St.  John  with  the  balance  of  the 
$600 — namely,  $300 — which  he  would  have  had,  but  for  the 
giving  of  the  $300  note.  The  judgment,  presumptively,  gives 
Forrest  all  he  was  entitled  to,  and,  therefore,  restores  to  him 
the  $300  which  he  loaned  at  appellant's  request,  and  upon 
his  guaranty  to  St.  John,  and  leaves  him,  with  reference  to 
appellant,  as  if  he  had  retained  the  whole  $600  which  St. 
John  paid.  But  this  was  also  the  view  of  the  court  below, 
and,  by  its  decree,  he  was  allowed  credit  for  this  amount.  The 
master  in  chancery,  in  his  report,  only  allowed  him  credit 
for  $271,  on  account  of  this  transaction.  This  amount  was 
increased  by  the  decree  of  the  circuit  court  adding  thereto 
$300,  thus  increasing  that  item  to  $571,  still  leaving  $29  to 
complete  the  $600  which  it  would  seem  should  have  been  al- 
lowed to  appellant,  and  we  are  not  entirely  clear  but  that,  in 
justice,  this  should  be  added  to  the  other  allowances  of  appel- 
lant. Still,  it  appears,  when  the  transaction  occurred,  Forrest 
gave  St.  John  a  receipt,  instead  of  for  $300,  only  for  this  $271, 
to  be  credited  on  the  judgment,  and  probably  the  more  reason- 
able conclusion  is,  that  St.  John  or  appellant,  in  some  unex- 
plained way,  had  this  $29  from  Forrest,  so  that  in  reality  he 
has  had  only  the  benefit  of  the  $571. 

The  amount  of  this  discrepancy  is  too  small,  in  view  of  the 
uncertain   character  of  the   evidence  relating  to   it,  to   alone 

justify  a  reversal  of  the  decree. 

Decree  affirmed. 


Peter  Godfreidson 
v. 
.  The  People  of  the  State  of  Illinois. 

1.  Intoxicating  liquor — sufficiency  of  proof.  On  the  trial  of  one  on  a 
charge  of  selling  intoxicating  liquors  without  a  license,  the  proof  showed  the 
sale  at  the  defendant's  saloon  of  an  article  called  "pop,"  and  that  it  was  a 
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malt  liquor,  and  would  intoxicate  if  taken  in  sufficient  quantity,  and  that  it 
tasted  like  poor  beer,  and  was  drawn  from  kegs  like  beer  kegs:  Held,  suffi- 
cient to  warrant  a  conviction. 

2.  Changing  the  record  during  the  term.  There  is  no  error  in  vacating  an 
order  granting  a  new  trial,  made  at  the  same  term,  and  then  overruling  the 
motion  for  the  new  trial  and  rendering  judgment  on  the  verdict.  During  the 
term,  the  court  has  full  power  to  correct  or  change  any  of  its  rulings. 

3.  Verdict — court  may  put  same  in  form.  There  is  no  error  for  the  court, 
in  the  presence  of  the  jury,  and  with  their  assent,  and  in  the  presence  of  a 
defendant  found  guilty  of  a  misdemeanor,  to  cause  the  verdict  to  be  put  in 
form. 

4.  Criminal  law — presence  of  defendant.  The  presence  of  the  defendant, 
on  an  indictment  for  a  misdemeanor,  is  not  necessary  to  the  right  of  the  court 
to  put  a  verdict  in  form,  or  decide  a  motion  for  a  new  trial,  or  to  vacate  an 
order  granting  a  new  trial. 

Writ  of  Error  to  the  Circuit  Court  of  Champaign  county ; 
the  Hon.  C.  B.  Smith,  Judge,  presiding. 

Mr.  Z.  Swan,  and  Mr.  E.  S.  Smith,  for  the  plaintiff  in 
error. 

Mr.  James  K.  Edsall,  Attorney  General,  for  the  People. 
Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  indictment,  found  by  the  grand  jury  of  Cham- 
paign county,  against  Peter  Godfreidson,  for  selling  intoxi- 
cating liquor  without  a  license.  There  were  twelve  counts  in 
the  indictment,  and  the  jury  found  him  guilty  on  each  count. 
A  motion  for  a  new  trial  was  entered,  and  it  was  allowed,  but 
the  court  subsequently,  at  the  same  term,  set  aside  the  order 
granting  the  new  trial,  and  overruled  the  motion ;  and,  after 
overruling  a  motion  in  arrest  of  judgment,  the  court  adjudged 
that  the  defendant  be  confined  in  the  county  jail  for  ten  days 
on  each  count,  and  pay  a  fine  of  twenty  dollars  on  each  count. 

The  record  is  brought  here  by  writ  of  error,  and  various 
errors  are  assigned. 

Plaintiff  in  error,  first,  insists  that  the  evidence  does  not 
support  the  verdict.    The  testimony  went  to  show  that  defend- 
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ant  sold  at  his  saloon,  in  Champaign  county,  an  article  they 
called  "pop,"  but  the  testimony  shows  it  was  a  malt  liquor, 
and  of  an  intoxicating  quality;  that  it  would  produce  intoxi- 
cation, if  used  in  sufficient  quantity.  It  was  testified  that  it 
tasted  like  poor  beer,  and  was  drawn  from  kegs  like  beer  kegs. 
We  think  the  jury  were  warranted  in  finding  the  liquor  sold 
to  be  a  malt  liquor,  of  an  intoxicating  quality. 

It  is  next  urged,  the  court  erred  in  vacating  the  order  grant- 
ing a  new  trial  upon  its  own  motion,  and  then  overruling  the 
motion  and  rendering  judgment.  We  perceive  no  error  in 
this.  During  the  term,  the  record  was  in  the  breast  of  the 
court,  and  wholly  under  the  control  of  the  court,  and  it  had 
full  power  to  correct  any  inadvertent  ruling  in  a  cause  before 
the   cause  was  finally  disposed   of  and  the  court  adjourned. 

It  is  next  urged,  the  court  should  not  have  permitted  the 
jury  to  put  their  verdict  in  form  under  the  direction  of  the 
court,  and  that  the  verdict  they  rendered  should  stand  as  the 
verdict  of  the  jury.  The  verdict,  as  rendered,  was:  "  We, 
the  jury,  find  the  defendant  guilty  of  the  twelve  counts." 
The  court,  in  the  presence  of  the  jury,  and  with  their  assent, 
and  in  the  presence  of  the  defendant,  caused  the  verdict  to  be 
entered  as  follows:  We,  the  jury,  find  the  defendant  guilty 
in  manner  and  form  as  charged  in  the  indictment,  on  each 
and  every  one  of  the  twelve  counts  in  the  indictment.  There 
was  no  error  in  this.  Boynton  v.  Phelps  et  al.  52  111.  210,  and 
Osgood  v.  MeConnell,  32  id.  74,  are  authorities  in  point. 

It  may  be  further  said,  in  regard  to  the  motion  for  a  new 
trial,  that  the  record  shows  the  defendant  was  present  all  the 
time,  but  that  was  unimportant,  as,  in  a  mere  misdemeanor  as 
this  was,  it  is  not  necessary  the  defendant  should  be  person- 
ally present. 

Exceptions  are  taken  to  the  instructions.  They  are  numer- 
ous, but  we  can  not  find  any  error  in  them  sufficient  to  reverse 
the  judgment,  and  it  must  be  affirmed. 

Judgment  affirmed. 
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Dennis  E.  Sibley  et  al. 


v. 


Martin  Tie  et  al. 


1.  Sale — loithout  notice  of  claim  of  another.  If  a  party  sells  and  delivers 
corn  to  another,  taking  a  contract  that  the  purchaser  is  to  have  no  claim  on 
the  same  until  it  is  paid  for,  and  the  purchaser  sells  and  delivers  the  same  to 
a  third  person,  who  has  no  notice  of  the  contract,  the  latter  will  hold  the  corn 
as  against  the  original  vendor,  but  not  if  his  purchase  is  fraudulent. 

2.  Same — what  is  not  a  delivery.  Where  a  purchaser  of  corn  gave  to  the 
vendor  a  writing  that  he  held  no  claim  on  the  same  until  it  was  paid  for  at  a 
specified  price,  and  the  vendor  commenced  hauling  and  putting  the  corn  in  the 
purchaser's  cribs,  on  the  faith  of  the  writing,  and,  before  all  was  so  put  in  the 
cribs,  the  purchaser  sold  the  same  to  another,  and  attempted  to  deliver  posses- 
sion to  his  agent,  it  was  held,  that  no  title  passed  by  the  last  sale,  for  want  of 
delivery  by  the  first  vendor.  Putting  the  corn  in  the  purchaser's  cribs,  under 
such  circumstances,  was  held,  no  delivery  as  to  any  part,  but  only  a  prepara- 
tion to  deliver  when  all  was  hauled  and  paid  for. 

3.  Fraud — in  purchase  of  grain.  Where  the  proof  showed  that  a  party 
claiming  to  have  purchased  a  lot  of  corn  had  not  seen  it  before  the  alleged 
purchase,  and  had  not  met  the  seller  and  contracted  with  him,  and  had  no 
knowledge  of  the  sale  to  him  until  he  received  a  sale  bill  by  mail,  duly 
acknowledged  and  recorded,  and  the  purchaser  claimed  to  have  satisfied  a 
note  on  the  seller,  and  afterwards  paid  the  balance  of  the  price  in  currency, 
and  the  seller,  in  a  few  days  after  the  alleged  sale,  went  into  bankruptcy,  it 
was  held,  that  the  jury  were  justified  in  holding  the  sale  was  not  in  good  faith, 
as  against  others  having  a  claim  on  the  same. 

Appeal  from  the  Circuit  Court  of  Saugamon  county ;  the 
Hon.  Charles  S.  Zane,  Judge,  presiding. 

Messrs.  Hutchinson  &  Hinds,  for  the  appellants. 

Mr.  Oscar  A.  De  Leuw,  for  the  appellees. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  an  action  c»f  replevin,  brought  by  appellants,  to 
recover  a  quantity  of  corn  from  Martin  Tie  and  others,  which 
appellants  claimed  to  have  bought  of  Green  &  Bro.  A  trial 
of  the  cause  before  a  jury  resulted  in  a  verdict  and  judgment 
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in  favor  of  the  defendants,  which  appellants  claim  is  not  sus- 
tained by  the  evidence,  and,  upon  this  ground  mainly,  they 
urge  a  reversal  of  the  judgment. 

It  appears,  from  the  evidence,  that  Green  &  Bro.  were  deal- 
ing in  grain  at  Ashland,  and  the  corn  in  question  was  bought 
by  them  of  the  defendants,  ten  farmers,  residing  in  that  neigh- 
borhood. Green  &  Bro.  owned  two  cribs  on  the  railroad 
grounds  at  Ashland.  The  corn  was  to  be  hauled  by  the  sev- 
eral owners,  weighed  and  placed  in  their  cribs,  and,*  upon 
delivery,  it  was  to  be  paid  for,  at  35  cents  per  bushel,  the 
quantity  purchased  amounting  to  about  14,000  bushels. 

Upon  making  the  purchase,  for  the  protection  of  the  de- 
fendants, Green  &  Bro.  executed  and  delivered  to  them  a  con- 
tract, in  writing,  as  follows: 

"  This  is  to  certify  that  Green  &  Bro.  hold  no  claim  on 
corn  delivered  in  Ashland  and  put  in  cribs  by  Martin  Tie, 
Pat  Butler  and  others  (naming  them),  till  said  corn  is  paid 
for  at  35  cents  per  bushel,  as  per  contract  of  even  date  with 
this. 

Charles  Green  &  Bro." 

On  the  27th  day  of  January,  Green  &  Bro.  executed  a  bill 
of  sale  to  appellants,  who  were  commission  merchants  in 
Chicago,  for  7000  bushels  of  corn,  in  crib  No.  2  on  railroad 
grounds  at  Ashland,  and  a  like  bill  of  sale  for  crib  No.  1, 
containing  7000  bushels.  These  documents  were  acknowl- 
edged and  recorded,  and  mailed  to  appellants,  at  Chicago. 
The  sale  bills  were  accompanied  with  a  certificate  of  one  Mur- 
dock,  station  agent  at  Tallula,  that  the  cribs  contained  the 
quantity  of  corn  mentioned  in  bills  of  sale.  On  the  same 
day  the  sale  bills  were  executed,  Green  and  Murdock  went  to 
Ashland,  examined  the  corn,  and,  it  is  claimed,  possession  was 
delivered  to  Murdock,  as  agent  of  appellants.  On  Saturday, 
the  10th  day  of  February,  one  of  the  appellants  went  to  Ash- 
land, and  marked  the  name  of  " Sibley  &  Perry"  on  each 
crib,  and  placed  a  man  in  charge  of  the  corn,  who,  it  appears, 
watched  the  corn  during  the  day  and  portions  of  the  night 
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until  the  following  Monday,  when  appellees  came  with  teams 
and  removed  the  corn. 

If  the  corn  in  question  was  delivered  to  Green  &  Bro.  by 
the  defendants,  and  if  appellants  purchased  of  Green  &  Bro., 
in  good  faith,  without  notice  of  the  contract  under  which 
the  corn  had  been  purchased  by  Green  &  Bro.,  then  they 
ought  to  have  recovered.  But  was  there  a  delivery  of  the 
corn  to  Green  &  Bro.  ?  It  is  apparent,  from  the  evidence, 
that  there  was  no  intention  on  the  part  of  defendants  to  part 
with  their  property  until  they  should  be  paid.  The  corn  was 
to  be  paid  for  on  delivery.  The  contract  under  which  the 
purchase  was  made,  gave  the  defendants  the  entire  possession 
of,  and  dominion  over,  the  property  until  Green  &  Bro.  should 
pay  the  purchase  price.  This  they  never  relinquished.  It  is 
true,  the  cribs  were  owned  by  Green  &  Bro.,  but  this  fact  did 
not  give  them  possession  of  the  corn.  The  cribs  were,  in 
effect,  transferred  to  the  custody  of  the  defendants;  they  held 
the  control  of  them  for  a  specified  purpose.  From  day  to 
day  they  placed  their  corn  therein,  guarded  and  protected  it, 
and  on  the  day  the  bills  of  sale  were  executed,  the  defendants 
were  still  delivering  their  corn  in  the  cribs,  a  large  quantity 
of  which  had  not  then  been  delivered;  and  at  the  earliest 
notice  the  defendants  had  that  appellants  were  setting  up  a 
claim  to  the  property,  the  latter  were  notified  that  Green  & 
Bro.  did  not  own  the  corn.  Suppose  Green  &  Bro.  had  pur- 
chased of  defendants  a  quantity  of  corn,  for  future  delivery, 
and  had  furnished  sacks  in  which  the  corn  was  to  be  placed, 
instead  of  cribs,  at  Ashland,  it  would  not,  we  apprehend,  be 
contended,  the  moment  the  corn  was  sacked  the  title  passed ; 
and  yet  no  substantial  difference  is  perceived  between  the  sup- 
posed case  and  the  one  under  consideration. 

The  only  reasonable  construction  that  can  be  placed  upon 
the  evidence  is,  that  there  was  no  delivery  of  the  corn.  It 
was  placed  in  the  cribs,  from  day  to  day,  as  it  could  be  hauled 
from  the  farms,  ready  to  be  delivered  when  it  should  all  be 
hauled  in.  As  was  held  in  Toledo,  Wabash  and  Western  Rail- 
19—88  III. 


290  Sibley  et  al.  v.  Tie  et  al.  [Jan.  T. 

Opinion  of  the  Court. 

way  Co.  v.  Gilvin,  81  111.  511,  the  corn  was  merely  placed  in 
a  position  ready  for  delivery.  At  the  time,  therefore,  that 
Green  &  Bro.  attempted  to  sell  the  property  to  appellants, 
one  important  element  remained  to  be  done  in  order  to  invest 
them  with  the  title  to  the  corn.  It  had  not  been  delivered  to 
them,  and  they  could  not  pass  the  title  to  appellants  by  the 
alleged  sale  to  them.  The  written  contract  between  Green  & 
Bro.  and  the  defendants  in  express  language  declared  that 
Green  &  Bro.  held  no  claim  on  the  corn  until  it  should  be 
paid  for,  at  a  specified  price  per  bushel.  Nothing  in  the  con- 
tract or  the  acts  of  the  parties  indicates  a  delivery  of  the  prop- 
erty. The  fact  that  Green,  and  Murdock,  who  claimed  to  be 
an  agent  of  appellants,  examined  the  corn  on  the  day  the  sale 
bills  were  executed,  is  of  no  importance.  The  corn  was  not 
then  in  the  possession  of  Green,  and  he  could  not  deliver  it 
to  Murdock  or  any  other  person. 

But,  on  the  other  branch  of  the  case, — the  good  faith  of  the 
purchase, — the  verdict  of  the  jury  may  be  sustained.  The 
facts  in  evidence  in  regard  to  the  purchase  were  not  of  a  char- 
acter calculated  to  convince  a  jury  that  appellants  purchased 
the  corn  in  good  faith.  Appellants  did  not  see  the  corn  before 
the  alleged  purchase,  nor  did  they  meet  Green  &  Bro.  and 
contract  with  them,  nor  did  they  have  any  knowledge  that 
Green  &  Bro.  had  sold  them  the  corn,  until  they  received  the 
two  sale  bills,  by  mail,  at  Chicago. 

It  is  generally  understood  that  it  takes  two  persons,  at  least, 
to  make  a  bargain ;  but  here,  the  contract  seems  to  have  been 
made  by  one.  Again,  the  manner  in  which  appellants  claim 
to  have  paid  for  the  corn  was  not  satisfactory.  The  money 
was  not  paid,  but  appellants  claim,  on  receipt  of  the  bills  of 
sale,  they  paid  a  note  they  held  against  Green  &  Bro.  of 
$3500,  and  the  balance,  they  say,  was  paid  in  currency.  An- 
other remarkable  feature  in  regard  to  the  transaction  is,  that 
a  few  days  after  it  occurred,  Chas.  Green,  the  principal  actor 
in  the  matter,  went  into  bankruptcy. 

The  facts  in  evidence  before  the  jury  were  not  calculated  to 
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inspire  them  with  much  confidence  in  the  honesty  and  good 
faith  of  the  purchase,  but,  rather,  had  a  tendency  to  establish 
the  fact  that  an  attempt  was  made  to  procure  the  corn  of  the 
defendants,  and  place  it  into  other  hands,  and  let  them  get 
their  pay  as  best  they  could. 

At  all  events,  the  good  faith  of  the  purchase  was  a  question 
of  fact  for  the  jury,  and  they  have  found  against  appellants, 
after  having  been  properly  instructed. 

We  perceive  no  ground  to  disturb  the  judgment,  and  it  will 

be  affirmed. 

Judgment  affirmed. 


Columbus  C.  Smith 

v. 

Sarah  J.  Brittenham. 

1.  Appeal — -from  refusal  to  vacate  decree,  does  not  involve  prior  proceedings. 
Where  a  final  decree  is  rendered  in  a  chancery  suit  upon  the  default  of  the 
defendant,  and  he  applies  at  the  next  term  thereafter,  and  asks  to  have  the 
decree  vacated  and  be  allowed  to  defend,  which  is  denied,  and  he  appeals  to 
this  court,  the  appeal,  it  seems,  will  bring  up  nothing  more  than  the  decision 
overruling  his  application  to  vacate  the  decree  and  be  allowed  to  defend. 

2.  Chancery — answering  term  after  decree.  It  is  doubtful  whether  sec.  17  of 
the  chancery  code,  which  provides  for  allowing  a  defendant  to  file  his  answer 
at  the  next  term  after  decree,  upon  showing  cause  and  paying  costs,  has  refer- 
ence to  a  decree  ordering  a  bill  to  be  taken  for  confessed,  or  to  final  decrees. 

3.  Same — setting  aside  decree,  a  matter  of  discretion.  The  vacating,  or  opening 
of  decrees,  and  allowing  a  defense  to  the  merits,  is  a  matter  within  the  sound 
legal  discretion  with  which  circuit  courts  are  clothed,  that  will  not  be  reviewed 
in  an  appellate  court,  except  on  such  abuse  as  may  work  palpable  injustice. 
It  is  not  a  matter  of  right. 

4.  Where  a  defendant  in  chancery  has  been  duly  served  with  process,  and 
has  notice  of  every  step  in  the  cause,  and  has  every  opportunity  afforded  him 
of  making  a  defense,  and  he  deliberately  elects  not  to  appear  and  defend,  and, 
after  decree  pro  confesso,  is  notified  of  the  taking  of  proof  before  the  master,  and 
refuses  to  attend,  there  is  no  abuse  of  discretion  in  refusing  to  allow  him  to 
answer  and  defend  after  final  decree  is  entered  against  him. 
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Apeeal  from  the  Circuit  Court  of  DeWitt  county ;  the  Hon. 
Lyman  Lacey,  Judge,  presiding. 

Messrs.  Tipton  &  Pollock,  for  the  appellant. 
Messrs.  Lodge,  Huston  &  Weldon,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

On  the  12th  day  of  January,  1869,  Sarah  J.  Brittenham, 
who  was  the  owner  in  fee  simple,  conveyed  the  lands  in  con- 
troversy to  Columbus  C.  Smith,  and  this  bill  was  filed  by  her 
to  set  aside  the  conveyance,  because  of  the  fraud,  as  she  alleges, 
practiced  upon  her  to  induce  the  making  of  the  deed.  It  is 
charged,  the  lands  were  sold  to  defendant  for  $14,000,  to  be 
paid  for  by  a  stock  of  goods,  to  be  delivered  to  complainant's 
husband,  since  deceased,  at  invoice  prices  ;  and  the  difference 
either  way  was  to  be  made  up  by  the  party  against  whom  it 
should  be  found  to  exist.  An  invoice  was  made,  showing  the 
value  of  the  stock  of  goods  to  be  about  $15,000,  but  the  bill 
charges  it  was  false  and  fraudulent,  and  made  with  a  view  to 
defraud  complainant ;  that  many  of  the  goods  invoiced  were 
never  delivered  to  her  or  her  husband ;  that  others  ivere  in- 
voiced at  fictitious  prices ;  and  the  whole  value  of  the  entire 
stock  of  goods  actually  received  did  not  exceed  $4000. 

One  reason  assigned  why  the  alleged  fraud  practiced  was 
not  sooner  discovered  was,  that  complainant  was  herself  wholly 
unacquainted  with  such  business — that  it  was  managed  by  her 
husband,  who  was  then  afflicted  with  unsoundness  of  mind,  and 
so  continued  until  his  death,  and,  by  reason  of  such  unsound- 
ness of  mind,  he  was  unfit  to  detect  the  fraud  or  protect  the 
rights  of  complainant.  After  the  alleged  frauds  were  discov- 
ered no  unreasonable  delay  was  suffered  to  intervene  before 
this  bill  was  filed. 

It  is  also  alleged,  the  rents  of  the  lands  since  defendant  came 
into  possession  exceed  in  value  all  the  goods  delivered  to 
complainant's  husband,  and  the  prayer  of  the  bill  is  that  the 
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conveyance  of  the  lands  be  set  aside,  and  for  other  and  further 
relief. 

Service  of  summons  was  had  on  defendant  more  than  ten 
days  before  the  September  term,  1874.  A  rule  was  laid  upon 
him  at  that  term  of  court  to  answer  the  bill,  and  the  cause 
seems  to  have  been  then  continued.  At  the  ensued  December 
term  of  court,  there  being  no  appearance  by  defendant  or  any 
one  for  him,  a  default  was  entered,  and  a  decree  made  ordering 
the  bill  to  be  taken  as  confessed  as  against  defendant.  At 
the  December  term  of  court,  1876,  the  cause  was  referred  to 
the  master  in  chancery  to  take  testimony,  and  state  an  account 
of  the  rents  of  the  lands.  Notice  was  given  to  defendant  of  the 
time  when  and  place  where  the  master  would  take  testimony, 
but  he  did  not  attend  or  any  one  for  him.  Testimony  was 
taken,  from  which  the  master  found  the  value  of  the  goods 
delivered  to  be  $4500,  and  the  rental  value  of  the  lands  during 
the  time  defendant  was  in  possession  to  be  $5300.  The  report 
was  approved  by  the  court,  and  a  final  decree  rendered  at  that 
term  granting  relief  substantially  as  prayed  for  in  the  bill. 
Having  given  previous  notice  of  his  intention  so  to  do,  de- 
fendant, at  the  March  term  of  court,  1877,  entered  a  motion  to 
vacate  the  decree  in  the  cause  and  for  leave  to  answer  the  bill. 
With  the  motion  defendant  submitted  an  offer  to  pay  all 
costs  of  the  preceding  terms,  and  tendered  an  answer,  sup- 
ported by  affidavits.  Counter  affidavits  were  filed,  and  on  the 
hearing  the  court  overruled  the  motion,  and  from  that  decision 
defendant  prosecutes  this  appeal. 

It  is  not  perceived  how  the  appeal,  in  this  case,  can  bring 
before  this  court  anything  but  the  decision  of  the  circuit  court 
overruling  the  motion  of  defendant  to  vacate  the  decree  in  the 
cause,  and  for  leave  to  answer  to  the  merits  of  complainant's 
bill.  Section  17  of  the  chancery  act  provides,  "  if  the  defend- 
ant shall  appear  at  the  next  term  and  offer  to  file  his  answer  to 
the  bill,  the  court  may  permit  him  to  do  so,  upon  his  showing 
sufficient  cause  and  paying  costs  of  preceding  terms."  Whether 
this  provision  of  the  statute  has  reference  to  decrees  ordering 


294  Smith  v.  Brittenham.  [Jan.  T. 

Opinion  of  the  Court. 

a  bill  to  be  taken  for  confessed,  or  to  final  decrees,  admits  of 
some  doubt.  If  the  former  is  meant,  the  motion  made  to 
vacate  and  for  leave  to  answer,  in  this  case  came  too  late. 
More  than  two  years  had  elapsed  after  the  decree  ordering  the 
bill  to  be  taken  as  confessed  against  defendant,  before  any 
motion  was  made  to  vacate  the  decree  in  this  cause.  But  if  it 
applies  as  well  to  final  decrees,  then  the  motion  was  properly 
made  at  the  next  succeeding  term  of  court  after  the  final  de- 
cree was  entered  in  the  cause.  Setting  aside  decrees  under 
this  section  of  the  chancery  act,  has  been  the  subject  of  inci- 
dental discussion  in  numerous  cases  in  this  court,  and  in  every 
instance,  so  far  as  we  have  observed,  the  matter  has  been 
treated  as  being  within  that  sound  legal  discretion  with  which 
circuit  courts  are  clothed,  that  will  not  be  reviewed  in  an 
appellate  court,  unless  there  has  been  such  abuse  as  may 
work  palpable  injustice.  The  very  terms  employed  in  the 
statute  give  sanction  to  this  construction.  It  is  said,  the  "  court 
may  permit"  defendant  to  file  his  answer  to  the  bill  against 
him  "  upon  his  showing  sufficient  cause."  Leave  is  not  given 
as  a  matter  of  right,  but  for  what  the  court,  in  the  exercise  of 
a  sound  legal  discretion,  shall  deem  "  sufficient  cause,"  such 
defendant  may  be  permitted  to  open  the  decree  against  him, 
on  presenting  his  answer  to  the  bill,  and  defend  as  to  the 
merits  of  the  cause,  but  not  otherwise.  Dunn  v.  Keegin,  3 
Scam.  292;  Grubb  v.  Crane,  4  Scam.  155;  Norton  v.  Hixon,  25 
111.  456 ;  Schneider  v.  Seibert,  50  111.  289. 

No  reason  whatever  is  shown  for  vacating  the  decree  in  this 
cause,  and  permitting  defendant  to  come  in  at  this  late  day, 
file  his  answer,  and  make  that  defense  on  the  merits  which  he 
deliberately  elected  not  to  do  when  the  cause  was  pending 
and  undetermined  in  the  circuit  court.  Defendant  had  pre- 
viously been  served  with  summons,  and  when,  at  the  December 
term  of  court,  1874,  the  decree  ordering  the  bill  to  be  taken 
as  confessed  as  against  him  was  made,  he  was  asked  by  the 
officers  of  the  court  if  he  did  not  intend  to  defend  the  suit, 
and  his  reply  was,  he  did  not.     One  of  these  witnesses,  who 
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was  clerk  of  the  circuit  court  at  the  time,  had  several  conver- 
sations with  him  on  this  subject,  and  he  testifies  defendant 
always  persisted  in  his  refusal  to  defend  the  suit.  Afterwards, 
when  the  cause  was  referred  to  the  master  in  chancery  at  the 
December  term  of  court,  1876,  defendant  was  served  with  writ- 
ten notice  of  the  time  when  and  place  where  the  testimony  would 
be  taken,  but  he  refused  to  attend,  saying,  "  all  right,  go  ahead." 
His  first  appearance  in  court  was  at  the  next  term  after  final 
decree  was  entered  against  him,  when  he  made  his  motion,  un- 
der the  statute,  to  vacate  the  decree  in  this  cause.  This  he 
ought  not  to  be  permitted  to  do.  The  facts,  about  which  there 
can  be  no  controversy,  constitute  no  "  sufficient  cause "  for 
the  exercising  of  the  discretionary  power  of  .the  court  in  his 
behalf.  He  had  actual  notice  of  every  step  that  was  taken 
in  the  case.  This  is  not  denied.  Opportunity  was  afforded 
him  at  every  step  of  the  case,  and  his  attention  was  called  to 
what  was  being  done,  that  he  might  make  his  defense,  what- 
ever it  might  be,  but  he  deliberately  elected  not  to  do  so,  and 
certainly  he  can  not  now  with  any  show  of  justice  ask  the 
court  to  exercise  a  discretion  in  his  behalf  to  grant  him  equi- 
table relief.  Defendant  had  his  day  in  court,  with  nothing  to 
prevent  him  from  making  his  defense,  and  if  the  decree  oper- 
ates oppressively  upon  him,  it  is  a  result  that  must  be  attrib- 
uted to  his  own  neglect  and  not  to  any  accident  or  misfortune. 
This  view  being  conclusive  of  the  whole  case  as  it  now 
comes  before  us,  we  forbear  to  remark  upon  the  merits  of  the 
case.     The  decree  will  be  affirmed. 

Decree  affirmed. 


2%  Safford  et  al.  v.  Sangamo  Ins.  Co.        [Jan.  T. 

Statement  of  the  case. 


Alfred  B.  Safford  et  al. 

v. 

The  Sangamo  Insurance  Company. 

1.  Pleading — plea  to  jurisdiction.  To  a  suit  brought  in  Sangamon  county, 
with  summons  to  Alexander  county  and  service  there,  the  defendants  filed  a 
plea  asking  judgment  of  "the  writ  and  declaration,"  stating,  among  other  things, 
that  they  were  residents  of  Alexander  county  and  not  of  Sangamon  county, 
and  praying  judgment  that  the  writ  and  declaration  be  quashed.  The  court 
sustained  a  special  demurrer,  for  the  reason  the  plea  prayed  judgment  of  the 
declaration  and  that  it  be  quashed:  Held,  that  it  was  error  to  sustain  the  de- 
murrer, the  plea  not  being  faulty. 

2.  Same — plea  to  jurisdiction  not  in  abatement — amendable.  A  plea  showing 
that  a  defendant  has  been  sued  out  of  his  county,  on  process  sent  to  his  county, 
is  not  a  plea  in  abatement,  but  a  meritorious  one  to  secure  a  substantial  right, 
and  if  defective  in  form  is  amendable. 

3.  Process — to  foreign  county.  Where  summons  is  sent  to  another  county, 
in  a  case  where  it  is  not  allowed  by  the  statute,  and  there  served  on  the  defend- 
ant, he  being  a  resident  of  such  other  county,  it  should  be  quashed  on  motion 
and  proof  of  such  facts. 

Appeal  from  the  Circuit  Court  of  Sangamon  county;  the 
Hon.  Charles  S.  Zane,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  by  appellee,  in  the 
circuit  court  of  Sangamon  county.  Summons  was  issued  to 
the  sheriff  of  Alexander  county,  and  by  him  returned  duly 
served  on  defendants  in  that  county.  Defendants  filed  a  plea 
asking  judgment  of  "the  writ  and  declaration,"  and  stating, 
among  other  things,  that  they  were  residents  of  Alexander 
county  and  not  of  Sangamon  county,  and  that  the  only  service 
of  summons  upon  them  was  had  in  Alexander  county  and  not 
in  Sangamon,  and  praying  judgment  that  the  writ  and  decla- 
ration be  quashed.  To  this  plea  plaintiff  demurred,  and  for 
special  cause  pointed  out  that  the  prayer  for  judgment  of  "the 
declaration,"  and  that  the  same  be  quashed,  was  not  techni- 
cally appropriate  in  such  plea.  The  demurrer  was  sustained, 
and  a  motion  made  by  defendants  for  leave  to  file  an  amended 
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plea,  was  overruled — also  a  motion  to  quash  the  writ  was 
overruled — and  to  these  several  rulings  defendants  excepted, 
and  preserved  the  proofs  offered  in  a  bill  of  exceptions. 
The  defendants  making  no  further  defense,  default  was  taken, 
and  final  judgment  was  had  against  them,  from  which  they 
appeal  to  this  court. 

Messrs.  Stuaet,  Edwards  &  Brown,  for  the  appellants. 

Messrs  Hay,  Greene  &  Littler,  for  the  appellee. 

Per  Curiam:  The  plea  was  not  faulty.  The  objections  pre- 
sented on  special  demurrer  were  not  material,  and  it  was  error  to 
sustain  the  demurrer.  Drake  v.  Drake,  83  111.  528.  Had  the 
grounds  for  special  demurrer  been  tenable,  the  application  to 
amend  should  have  been  allowed.  This  plea  was  not  strictly 
a  plea  in  abatement.  Its  effect,  if  sustained,  would  not  have 
been  mere  delay — it  would  have  given  defendants  a  right  to 
have  the  trial  in  their  own  county.  This  plea  is  meritorious, 
and  was  necessary  to  the  protection  of  a  substantial  right 
granted  by  statute.  The  exception,  in  the  statute  of  amend- 
ments, against  the  amendment  of  pleas  in  abatement,  does  not 
embrace  pleas  of  this  character.  The  motion  to  quash  the 
summons  ought  to  have  been  allowed.  On  that  motion  it 
was  shown  to  the  court  that  this  was  a  case  in  which  the  issue 
and  service  of  this  summons  was  forbidden  by  statute. 

The  judgment  must  be  reversed,  and  the  cause  remanded. 

Judgment  reversed. 

Mr.  Justice  Dickey  :  I  think  the  special  demurrer  was 
well  taken  and  was  properly  sustained,  but  defendants  had  the 
right  to  amend.  I  concur  in  the  position  that  the  writ  ought 
to  have  been  quashed  on  motion. 
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S.  S.  Claek 

v. 

Thompson  S.  Smith. 

Agency — authority  to  collect  money.  Authority  in  an  agent  to  sell  goods  upon 
a  credit  does  not  show  an  authority  in  him  to  receive  money  in  payment,  and 
unless  the  principal  has  held  such  agent  out  to  another  as  haying  authority  to 
collect,  a  payment  to  him  is  not  good. 

Appeal  from  the  Circuit  Court  of  De  Witt  county ;  the 
Hon.  Lyman  Lacey,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  by  the  appellant  against 
the  appellee,  to  recover  the  price  for  a  bill  of  goods  sold  by 
the  appellant  to  the  appellee.  The  defense  was,  payment  to 
Richards,  the  appellant's  agent,  at  the  time  he  ordered  the 
goods. 

It  seems  Richards  was  employed  to  go  out  and  solicit  orders 
for  whisky  and  send  them  to  the  plaintiff,  who  testified  that 
Richards  had  no  right  to  collect  any  of  the  money  or  receipt 
in  his  name. 

There  was  a  judgment  for  the  defendant,  and  the  plaintiff 
appealed. 

Messrs.  Fullee  &  Geaham,  for  the  appellant. 

Messrs.  Mooee  &  Waenee,  and  Messrs.  Donahue  & 
Kelly,  for  the  appellee. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

The  majority  of  the  court  are  of  the  opinion  that  the  proof 
in  this  record  not  only  fails  to  show  that  Richards  had  author- 
ity to  collect  for  Clark,  but  also  think  there  is  not  evidence 
sufficient  to  support  the  proposition  that  Clark  held  Richards 
out  to  Smith  as  having  such  authority.  While,  perhaps, 
power  to  make  contracts  for  the  sale  of  goods  upon  a  credit 
may  be  inferred  from  the  letter  of  July  2,  1874,  yet  there  is 


1878.]  Eeiman  v.  Ater  et  al.  299 

Syllabus. 

nothing  in  the  letter  from  which  authority  to  receive  money 
in  payment  can  properly  be  inferred.  The  verdict  is  not  sup- 
ported by  the  proofs,  and  the  exception  to  the  ruling  of  the 
court  in  refusing  a  new  trial  was  well  taken. 

The  judgment  must  be  reversed,  and  the  cause  remanded 

for  a  new  trial. 

Judgment  reversed. 


Isaiah  Reiman 

v. 
T.  J.  Ater  et  al. 


1.  Appeal — when  it  lies  from  justice's  court.  Under  our  statute  an  appeal 
lies,  in  all  cases,  from  the  judgment  of  a  justice  of  the  peace,  except  on  a  judg- 
ment confessed,  and,  consequently,  it  lies  from  a  judgment  of  the  justice  dis- 
missing a  case  for  want  of  prosecution,  and  for  the  costs. 

2.  Same — duty  of  other  party  to  follow  case.  Where  an  appeal  by  the  plain- 
tiff from  a  judgment  of  a  justice  of  the  peace  dismissing  the  suit,  is  perfected 
before  the  justice,  it  is  the  duty  of  the  defendant  to  follow  the  case  to  the  cir- 
cuit court,  without  notice  or  service  of  process. 

3.  Practice — when  case  is  trird  out  of  its  order.  If  a  cause  is  tried  out  of 
its  order  on  the  docket,  in  the  absence  of  the  defendant,  on  the  day  before  it  is 
set  for  trial,  a  motion  should  be  made  for  a  new  trial,  and  the  motion  and 
grounds  therefor  embodied  in  a  bill  of  exceptions. 

4.  Same  —  record  as  showing  case  tried  before  day  set.  A  case  was  tried 
on  the  fourth  day  of  the  term,  and  all  that  the  record  disclosed  was  a  state- 
ment that  the  cases  were  set  for  trial,  the  common  law  cases  from  No.  182  to 
538  for  the  first  day,  No.  542  to  599  for  the  second  day,  thus  dividing  the 
docket  for  the  several  days,  placing  No.  691  for  the  fifth  day,  and  in  the  title 
of  the  case  tried  was  the  number  69],  opposite  the  title  on  the  margin  of  the 
transcript,  but  whether  this  was  the  number  of  the  case  on  the  justice's  docket, 
it  being  an  appeal,  or  the  number  in  the  circuit  court,  did  not  appear,  and  the 
statement  did  not  say  when,  by  whom,  or  in  what  manner  the  division  of  the 
causes  was  made,  and  it  did  not  appear  that  it  was  a  copy  of  anything  in  the 
record  of  the  court :  Held,  this  was  not  sufficient  to  overcome  the  presumption 
that  the  court  did  its  duty  in  trying  the  case  on  the  proper  day. 

5.  Same — court  may  try  cases  out  of  their  order.  The  statute  gives  the  cir- 
cuit court  the  discretionary  power  to  try  cases  out  of  the  order  in  which  they 
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stand  upon  the  docket,  and  until  rebutted  this  court  will  presume  the  discre- 
tion was  properly  exercised  * 

Writ  of  Error  to  the  Circuit  Court  of  Piatt  county ;  the 
Hon.  C.  B.  Smith,  Judge,  presiding. 

Messrs.  Reed  &  Barringer,  for  the  plaintiff  in  error. 

Mr.  A.  T.  Pipher,  for  the  defendants  in  error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

It  is  objected  that  an  appeal  does  not  lie  from  a  judgment 
of  a  justice  of  the  peace  for  costs,  on  a  dismissal  of  the  case 
for  want  of  prosecution.  The  6 2d  section  of  the  Justice  of 
the  Peace  act  provides,  that  appeals  from  judgments  of  justices 
of  the  peace  to  the  circuit  court  shall  be  granted  in  all  cases, 
except  on  judgment  confessed,  etc.  This  was  a  case,  and  not 
a  judgment  confessed,  and  is  manifestly  within  the  language 
and  spirit  of  the  section,  and  the  appeal  was  properly  taken, 
and  under  the  statute  and  decisions  of  this  court  defendant 
was  bound  to  follow  the  case  to  the  circuit  court,  as  the  appeal 
was  perfected  before  the  justice  of  the  peace.  Boyd  v.  Kocher, 
31  111.  297 ;  Fix  v.  Quinn,  75  id.  232. 

It  is  claimed  that  the  court  below  erred  in  trying  the  case 
out  of  the  order  in  which  it  was  set  for  trial.  It  is  claimed 
that  the  case  was  set  for  the  fifth  and  tried  on  the  fourth  day 
of  the  term.  All  that  the  transcript  discloses  on  the  subject, 
is  a  statement  that  the  cases  for  the  term  were  set  for  trial,  the 
criminal  causes  for  the  first  day,  and  common  law  causes  from 
No.  182  to  538  for  the  first  day,  from  No.  542  to  599,  inclu- 
sive, for  the  second  day,  thus  dividing  the  docket  for  the 
several  days,  until  the  ninth.  It  is  claimed  this  case  was  thus 
included  in  the  call  for  the  fifth  day.  This  statement  does 
not  say  when,  by  whom,  or  in  what  manner  this  division  was 

*See,  also,  Smith  v.  Third  National  Bank  of  St.  Louis,  79  111.  118;  Griswold 
v.  Shaw  et  al.  id.  449;  Gardner  et  al.  v.  Baker  et  al.  id.  448;  Clark  et  al.  v.  Mar- 
field,  77  id.  258. 
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made,  nor  does  it  appear  that  it  is  a  copy  of  anything  appear- 
ing on  the  records  of  the  court.  It  appears  only  to  be  a  state- 
ment of  some  one,  but  it  does  not  indicate  whether  of  the 
clerk  or  some  other  person.  It  does  not  purport  to  have  been 
copied  from  the  record.  Usually,  such  matter  can  only  be 
brought  into  and  made  a  part  of  the  record  by  bill  of  excep- 
tions. It  does  not  even  give  the  title  of  the  case  as  it  appears 
on  the  docket,  with  its  number,  under  a  heading  of  the  day 
set  for  trial. 

Again,  there  is  nothing  to  show,  in  this  transcript,  what 
was  the  number  of  the  case.  All  we  find  is  the  title  of  the 
case,  with  the  figures  "691"  opposite,  on  the  margin  of  the 
transcript.  There  is  no  word  or  contraction  of  a  word  con- 
nected with  the  figures,  to  indicate  for  what  they  are  intended ; 
but  as  the  case  was,  at  the  beginning  of  the  justice's  transcript, 
entitled,  and  opposite,  on  the  margin,  we  find  "No.  691,"  we 
presume  it  was  the  number  on  the  justice's  or  the  circuit  court 
docket — but  there  is  nothing  to  show  which  was  intended. 

As  the  presumptions  are  all  in  favor  of  the  correctness  of 
the  proceedings  of  the  circuit  court  until  overcome  by  the 
record,  we  would  not  be  warranted  in  reversing  on  this 
record.  The  statute  gives  that  court  the  discretionary  power 
to  try  causes  out  of  the  order  in  which  they  stand  on  the 
docket  for  trial,  and  until  rebutted  we  must  presume  the  dis- 
cretion was  properly  exercised.  If  plaintiff  in  error  relied  on 
this  objection,  he  should  have  moved  for  a  new  trial,  and  em- 
bodied his  motion  and  the  grounds  therefor  in  a  bill  of  excep- 
tions, so  that  the  record  would  have  shown  whether  there  was 
such  an  abuse  of  discretion  as  required  the  judgment  to  be 
reversed. 

The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 
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George  B.  Wright  et  al. 
John  Bishop. 

1.  Injunction — of  incurring  illegal  debt  by  municipal  corporation.  Every  tax- 
payer has  the  right  to  enjoin  the  municipality  in  which  he  is  liable  to  taxation, 
from  incurring  an  illegal  debt,  or  from  issuing  evidences  of  such  debts  * 

2.  Municipal  subscriptions — to  corporations,  prohibited.  There  is  no  author- 
ity, under  the  present  constitution,  in  counties,  cities,  towns  or  other  munici- 
palities, to  make  subscription  for  the  capital  stock  of  railroad  companies,  or  to 
make  donations  to,  or  to  lend  their  credit  in  aid  of  such  corporations,  unless  the 
same  was  authorized  by  vote  prior  to  the  second  day  of  July,  1870,  and  the 
burden  rests  on  those  claiming  the  right  to  issue  bonds  for  such  purposes,  or 
asserting  the  validity  of  bonds  issued  for  such  purposes,  since  the  adoption  of 
the  present  constitution,  to  show  affirmatively  that  they  were  authorized  by  a 
vote  under  then  existing  laws  prior  to  the  adoption  of  the  constitution. 

3.  The  prohibition  in  the  present  constitution,  against  municipal  subscrip- 
tions to  the  stock  of  corporations,  or  donations  in  aid  of  railroad  companies, 
and  other  private  corporations,  took  effect  on  July  2,  1870,  and  all  such  sub- 
scriptions or  donations,  not  authorized  by  a  vote  of  the  municipality,  prior  to 
that  time,  are  void. 

4.  Error — as  to  other  parties.  A  party  can  not  complain  of  a  decree  against 
a  corporation  not  in  existence,  where  it  does  not  appear  he  is  prejudiced  by  it, 
nor  can  such  party  complain  that  costs  were  improperly  decreed  against  a 
town,  made  a  defendant  with  him. 

Appeal  from  the  Circuit  Court  of  McLean  county. 

This  was  a  bill  filed  by  John  Bishop,  as  a  tax-payer  in  the 
town  of  Clintonia,  against  George  B.  Wright,  receiver  of  the 
Indianapolis,  Bloomington  and  Western  Kailway  Company, 
the  Indianapolis,  Bloomington  and  Western  Railway  Com- 
pany, the  Havana,  Mason  City,  Lincoln  and  Eastern  Railway 
Company,  the  town  of  Clintonia  and  its  supervisor  and  clerk, 
to  enjoin  the  issue  of  $25,.000  in  bonds  voted  in  1870,  by  the 
town  of  Clintonia,  to  the  Havana,  Mason  City,  Lincoln  and 
Eastern  Railway  Company. 

*  See,  also,  City  of  Springfield  v.  Edwards,  84  111.  626. 
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The  bill  shows  various  subscriptions  and  votes  for  subscrip- 
tions to  the  several  railway  companies.  It  seems  the  Havana, 
Mason  City,  Lincoln  and  Eastern  Railway  Company  had 
sold  out  its  franchise,  property,  etc.,  to  the  Indianapolis, 
Bloomington  and  Western  Railway  Company.  The  court 
below  granted  the  relief  prayed  for. 

Mr.  R.  G.  Ingersokl,  and  Mr.  W.  S.  Bush,  for  the  appel- 
lants. 

Messrs.  Moore  &  Warner,  for  the  appellee. 

Mr.  Chief  Justice  Scholfield  delivered  the  opinion  of 
the  Court: 

As  we  understand  this  record,  the  principal  questions  have 
been  decided  by  us  in  previous  cases,  adversely  to  the  positions 
contended  for  by  counsel  for  appellants. 

1st.  That  a  tax-payer  of  a  municipality  is  entitled  to  in- 
junction to  prevent  the  incurring,  or  issuing  evidences,  of  an 
illegal  debt,  by  the  municipality,  is  not  an  open  question  with 
us.  Colton  v.  Hanehett  et  al.  13  111.  615;  Perry  v.  Kinnear, 
42  id.  160;  Beauchamp  v.  Board  of  Supervisors,  45  id.  274; 
Drake  v.  Phillips,  40  id.  392 ;  Sherlock  v.  Village  of  Winnetka, 
59  id.  389;  Chestnutwood  et  al.  v.  Hood  et  al.  68  id.  132. 

The  case  is  not,  as  counsel  assume,  like  the  case  of  one  indi- 
vidual seeking  to  restrain  the  collection  of  a  tax  upon  the 
property  of  another.  Every  tax-payer  has  the  right  to  enjoin 
the  municipality  from  incurring  an  illegal  debt,  because, 
otherwise,  it  would  become  a  burden  upon  his  property,  and 
the  fact  that  it  would  also  become  a  burden  upon  the  property 
of  others,  affords  no  reason  why  he  should  be  without  remedy. 

2d.  There  is  no  authority,  under  the  present  constitution, 
in  counties,  cities,  towns,  or  other  municipalities,  to  make  sub- 

Iscriptions  for  the  capital  stock  of  railroad  companies,  or  to 
make  donations  to,  or  lend  their  credit  in  aid  of,  such  cor- 
porations; and  the  burden  rests  upon  those  claiming  the 
-—— 
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of  bonds  issued  for  such  purposes,  since  the  adoption  of  the 
present  constitution,  to  show  affirmatively  that  they  were 
authorized  by  a  vote  of  the  municipality,  under  existing  laws, 
prior  to  the  adoption  of  the  constitution.  Jackson  County  v. 
Brush,  77  111.  59;  Middleport  v.  JEtna  Life  Insurance  Co. 
82  id.  562. 

The  only  vote  claimed  to  authorize  the  issue  of  the  bonds 
here  in  controversy  was  given  at  an  election  held  on  the  2d 
day  of  August,  1870.  This,  we  have  held,  was  too  late.  The 
clause  in  the  constitution,  containing  the  prohibition  against 
municipal  subscriptions  or  donations  in  aid  of  railroad  com- 
panies and  other  private  corporations,  took  effect  on  the  2d 
day  of  July,  1870;  and  all  such  subscriptions  or  donations, 
not  authorized  by  a  vote  of  the  municipality,  prior  to  that 
time,  are  void.  Schall  et  al.  v.  Bowman  et  al.  62  111.  321; 
Richards  et  al.  v.  Donagho,  66  id.  73. 

Appellants  make  a  very  able  and  interesting  argument 
against  the  ruling  in  those  cases,  but  we  are  not  convinced 
that  they  should  be  overruled. 

The  objection  that  a  decree  was  rendered  against  a  corpor- 
ation not  in  existence,  is  one  of  which  appellants  can  not  avail, 
since  it  does  not  appear  they  are,  in  anywise,  prejudiced  by  it. 

Even  if  the  injunction  was  improvidently  issued,  we  do  not 
see  that  this  should  give  appellants  any  ground  to  ask  a  reversal 
of  the  decree.  They  are  not  entitled  to  have  the  subscription 
made  or  the  bonds  issued,  and  can  not,  therefore,  be  injured 
by  having  these  things  so  decreed.  No  costs  were  decreed 
against  them,  and  whether  costs  were  improperly  decreed 
against  the  town,  which  does  not  appeal,  does  not  concern 
them. 

That  there  was,  however,  some  necessity  for  the  protection 
afforded  by  the  decree,  would  seem  to  be  evident  from  the  per- 
sistent claim  made  by  appellants  that  the  subscription  should 
be  made  and  the  bonds  issued. 

The  decree  is  affirmed. 

Decree  affirmed. 
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William  H.  Phillips  et  al 

v. 

The  Singer  Manufacturing  Company. 

1.  Variance — between  instrument  and  that  described.  Where  a  declaration, 
in  an  action  of  debt  upon  a  bond  payable  to  the  Singer  Sewing  Machine  Com- 
pany and  A  B  and  C  D,  described  the  bond  as  made  and  executed  to  the  sewing 
machine  company  alone,  under  the  plea  of  non  est  factum  it  was  held,  there 
was  a  fatal  variance. 

2.  Parties — plaintiff  at  law.  Where  a  bond,  upon  its  face,  denotes  the 
parties  to  it,  the  action  must  be  between  those  parties,  no  matter  what  may 
be  the  terms  of  the  defeasance.  The  suit  must  be  brought  in  the  names  of  all 
the  obligees  or  payees. 

3.  Surety — extent  of  liability.  It  is  a  familiar  principle  that  the  extent  of 
the  liability  of  a  surety  must  be  embraced  in  the  obligation  or  contract,  and 
must  be  construed  strictly.  The  liability,  if  any,  must  arise  from  the  contract, 
and  can  not  be  extended  by  implication.  The  responsibility  of  a  surety  for 
the  acts  of  an  agent  continues  so  long  as  he  acts  as  agent,  and  no  longer. 

4.  Where  an  agent  for  selling  sewing  machines,  who  had  given  bond,  with 
sureties,  for  his  accounting  and  paying  over  all  moneys,  notes,  etc.,  made  a 
full  settlement  of  the  matters  of  his  agency,  and  turned  over  all  machines,  etc., 
in  his  hands,  and  ceased  to  act  as  agent  from  that  time,  but  afterwards  bought 
some  machines  on  his  own  account,  giving  his  individual  note  for  the  price,  it 
was  held,  that  his  sureties  were  not  liable  in  a  suit  on  his  bond  for  the  non- 
payment of  such  note. 

Appeal  from  the  Circuit  Court  of  Tazewell  county ;  the 
Hon.  John  Burns,  Judge,  presiding. 

Messrs.  Eoberts  &  Green,  for  the  appellants. 
Messrs.  Cohrs  &  Eider,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  debt,  on  a  bond  with  conditions,  brought  to  the 
circuit  court  of  Tazewell  county,  by  the  Singer  Manufacturing 
Company,  plaintiff,  and  against  William  H.  Phillips,  Lewis 
D.  Lawton  and  Jeremiah  B.  Phillips,  defendants. 

It  is  averred  in  the  declaration,  that  defendants  made  and 
delivered  the  bond  to  the  plaintiff,  whereby  they,  the  said 
20—88  III. 
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defendants  (the  first  named  as  principal  and  the  others  as 
sureties),  acknowledged  themselves  to  be  held  and  firmly  bound 
unto  the  plaintiff  and  Everhard  &  Harris,  of  Peoria,  Illinois, 
in  the  penal  sum  of  two  thousand  dollars,  to  be  paid  to  the 
said  plaintiff  or  Everhard  &  Harris,  their  representatives  or 
assigns,  upon  the  condition,  that  if  they  paid  or  caused  to  be 
paid  any  and  every  indebtedness  or  liability  then  existing,  or 
which  might  thereafter,  in  any  manner,  exist  or  be  incurred 
on  the  part  of  William  H.  Phillips  to  the  plaintiff  or  to  Ever- 
hard  &  Harris,  whether  such  indebtedness  or  liability  should 
exist  in  the  shape  of  book  accounts,  notes,  renewals  or  exten- 
sions of  notes,  or  accounts,  acceptances,  indorsements  or  other- 
wise, waiving  presentment,  notice,  etc.,  it  is  then  averred  that 
the  defendants  have  not  paid  or  caused  to  be  paid  all  the 
indebtedness  or  liability  thereafter  existing  on  the  part  of  said 
William  H.  Phillips  to  the  plaintiff,  in  the  shape  of  a  note 
executed  and  delivered  by  William  H.  Phillips  to  the  plaintiff, 
for  four  hundred  and  fifty  dollars,  dated  Delavan,  October  14, 
1874,  payable  twelve  months  after  date,  to  the  Singer  Manu- 
facturing Company,  payable  at  Smith  Bros.  &  Co.'s  bank, 
Delavan.  The  breach  assigned  is  the  non-payment  of  this 
note. 

To  the  declaration  the  defendants  pleaded  non  est  factum, 
and  two  special  pleas,  the  first  alleging  that  the  note  sued  on 
was  executed  by  William  H.  Phillips  in  full  satisfaction  and 
discharge  of  all  causes  and  rights  of  action  in  the  declaration 
mentioned,  and  which  plaintiff  accepted  in  full  satisfaction. 
The  second  special  plea  alleged,  that  on  October  10,  1874,  the 
defendants  paid  and  delivered  to  plaintiff  divers  goods  and 
chattels,  in  full  satisfaction  and  discharge  of  all  causes  and 
rights  of  action  in  the  declaration  mentioned,  which  the  plain- 
tiff then  and  there  accepted  in  such  full  payment  and  discharge. 
These  pleas  were  traversed,  and  the  issues,  by  agreement, 
were  tried  by  the  court  without  a  jury.  The  court  found  for 
the  plaintiff  the  debt  in  the  declaration  mentioned,  being  two 
thousand  dollars,  and   four  hundred  and   eighty-two  dollars 
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and  fifty  cents  damages,  being  the  amount  of  the  note  and 
interest  described  in  the  declaration,  and  the  costs.  A  motion 
for  a  new  trial  was  denied,  and  this  appeal  is  prosecuted  to 
reverse  this  judgment. 

Several  points  are  made  by  appellants.  The  first  is,  the 
court  should  not  have  admitted  the  bond  in  evidence,  on  ac- 
count of  a  variance  between  the  bond  described  in  the  decla- 
ration and  the  one  oifered  in  evidence.  The  averment  in  the 
declaration  is,  that  defendants  made  and  executed  their  bond 
to  "the  Singer  Manufacturing  Company;"  the  bond  offered 
in  evidence  is  a  bond  executed  to  that  company  and  Everhard 
&  Harris,  of  Peoria,  Illinois.  In  the  declaration  the  Singer 
Manufacturing  Company  is  alleged  to  be  the  sole  obligee  in 
the  bond,  whereas  the  bond  shows  that  Everhard  &  Harris 
were  joint  obligees  with  that  company,  and  the  principle 
is  well  settled  that  all  the  obligees  or  payees  having  a  legal 
interest  must  join  in  an  action  upon  the  instrument.  Here 
the  allegation  and  proof  did  not  correspond.  While  the  decla- 
ration alleged  the  bond  as  made  payable  to  the  Singer  Manu- 
facturing Company,  the  bond  in  evidence  showed  it  was  made 
not  only  to  that  company,  but  to  Everhard  &  Harris,  and 
they  should  have  joined  in  the  action.  Where  a  bond,  upon 
its  face,  denotes  the  parties  to  it,  the  action  must  be  between 
the  parties  to  it,  no  matter  what  may  be  the  terms  of  the 
defeasance.     It  was  error  to  admit  this  bond  in  evidence. 

Another  point  is  made  by  appellants  :  Is  this  note,  which 
is  found  by  the  court  the  extent  of  the  recovery  as  damages, 
a  note  on  which  the  sureties  in  the  bond  are  liable?  It  is  a 
familiar  principle,  that  the  extent  of  the  liability  of  a  surety 
must  be  embraced  in  the  obligation  or  contract,  and  must  be 
construed  strictly.  The  liability,  if  any,  must  arise  from  the 
contract,  and  can  not  be  extended  by  implication.  What, 
then,  was  the  contract  of  the  sureties,  Lawton  and  Jeremiah 
B.  Phillips?  From  the  terms  of  the  bond,  we  are  obliged  to 
infer  they  incurred  a  responsibility  for  William  H.  Phillips 
so  long,  and  no  longer,  as  he  acted  as  agent,  and  in  the  busi- 
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ness  of  selling  sewing  machines  on  account  of  plaintiff.  To 
discuss  this  point  fully  and  understandingly,  the  ruling  of  the 
court  in  rejecting  the  depositions  of  William  H.  Phillips  and 
Thomas  P.  Gooch,  taken  on  behalf  of  defendants,  must  first 
be  considered,  in  connection  with  the  defendants'  pleas. 

The  substance  of  those  depositions  is,  that  there  was  a  final 
settlement  between  Phillips  and  the  Singer  Manufacturing 
Company  through  one  Broome,  as  their  agent,  on  October  10, 
1874,  at  which  time  all  the  machines  then  on  hand  were  turned 
over  to  one  Smith,  then  acting  as  the  agent  of  the  company, 
but  at  the  request  of  Smith  were  left  at  Phillips7  office,  in 
Delavan,  to  remain  there  until  called  for.  Soon  after  that, 
Smith,  the  agent,  wanted  Phillips  to  buy  these  machines,  which 
he  agreed  to  do,  he,  the  agent,  agreeing  to  take  the  individual 
note  of  Phillips  for  their  price,  payable  in  twelve  months  after 
date.  The  note  was  executed,  and  is  the  one  in  suit,  and 
bears  date  October  14,  1874,  and  is  for  the  sum  of  four  hun- 
dred and  fifty  dollars.  This  note  was  given  after  Phillips 
had  ceased  to  be  the  agent  of  the  company,  he  having  ceased 
to  be  an  agent  on  October  10,  1874,  at  which  time  a  full  set- 
tlement was  made  of  all  demands  the  company  then  had 
against  Phillips.     This  agency  was  never  renewed. 

We  are  of  opinion  this  testimony  was  legitimate  under  the 
issues.  It  would  appear,  from  this  testimony,  that  the  execu- 
tion of  this  note  was  a  separate  and  independent  transaction, 
for  which  these  sureties  are  not  liable.  Suppose,  instead  of 
buying  these  machines  of  the  agent,  Smith,  Phillips  had 
bought  a  horse  of  him,  or  any  other  article  of  property,  surely, 
Phillips'  sureties  would  not  be  liable.  It  seems  to  us,  the 
plain  meaning  of  the  contract  is,  that  these  sureties  shall  be 
responsible  only  for  the  acts  of  their  principal  while  acting  as 
an  agent  of  the  company.  This  note  does  not  appear  to  have 
been  given  while  Phillips  was  acting  in  that  capacity. 

We  are  of  opinion,  for  the  reasons  given,  the  judgment  should 

be  reversed  and  the  cause  remanded. 

Judgment  reversed. 
Mr.  Justice  Scott  dissenting. 
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The  People  of  the  State  of  Illinois 

v. 

Empire  Fire  Insurance  Co. 

1.  Insurance  companies — right  to  transact  business  in  the  city  of  Chicago 
icith  a  capital  less  than  $150,000.  An  insurance  company  organized  under  a  prior 
special  charter,  with  power  to  transact  business  in  this  State  with  a  capital 
stock  not  less  than  $50,000,  with  the  privilege  of  increasing  the  same  to 
$300,000,  may  rightfully  establish  an  agency  in  the  city  of  Chicago  with  a 
capital  less  than  $150,000. 

2.  Section  6  of  chapter  73,  Rev.  Stat.  1874,  prohibiting  joint  stock  com- 
panies from  establishing  agencies  in  the  city  of  Chicago  for  the  transaction  of 
business  in  that  city  with  a  less  capital  than  $150,000  actually  paid  in,  is 
intended  to  include  such  companies  as  may  organize  under  the  general  laws 
of  the  State;  while  it  is  the  intention  of  section  19  to  allow  companies  acting 
under  existing  special  charters  to  continue  business  with  the  amount  of  capi- 
tal authorized  by  their  respective  charters.  The  two  sections  were  designed 
for  two  distinct  classes  of  corporations. 

Writ  of  Error  to  the  Circuit  Court  of  Grundy  county ; 
the  Hon.  Josiah  McRoberts,  Judge,  presiding. 

Mr.  James  K.  Edsall,  Attorney  General,  for  the  People. 

Messrs.  Grant  &  Swift,  and  Mr.  H.  F.  Vallette,  for  the 
defendant  in  error. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  an  information,  in  the  nature  of  a  quo  warranto, 
filed  by  the  Attorney  General,  in  the  name  of,  and  for  and  on 
behalf  of,  the  People,  against  the  Empire  Fire  Insurance 
Company,  to  require  the  company  to  show  its  authority  for 
establishing  an  agfcncy  and  exercising  its  franchise  in  the 
city  of  Chicago  with  a  capital  less  than  $150,000,  as  required 
by  section  6,  chapter  73,  Rev.  Stat.  1874,  p.  591,  which  declares, 
"no  joint  stock  company  shall  be  incorporated  under  this  act 
in  the  city  of  Chicago,  nor  shall  any  company  incorporated 
under  this  act  establish  any  agency  for  the  transaction  of  busi- 
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ness  in  said  city  with  a  smaller  capital  than  $150,000  actually 
paid  in,  in  cash,  nor  in  any  other  county  in  this  State  with  a 
smaller  capital  than  $100,000  actually  paid  in,  in  cash." 

The  company  interposed  a  plea  to  the  information,  to  which 
the  People  demurred,  and  the  question  presented  is,  whether 
the  decision  of  the  circuit  court  sustaining  the  plea  is  correct. 

The  defendant  company  was  originally  organized,  under  the 
name  of  the  "DuPage  County  Mutual  Insurance  Company 
of  Wheaton,"  under  a  special  charter,  approved  February  16, 
1857  (Private  Laws  of  1857,  page  1001).  Section  2  of  the 
act  provides : 

"  The  capital  stock  of  said  corporation  shall  not  be  less  than 
$50,000,  and  may,  at  the  pleasure  of  said  corporation,  be 
increased  to  any  further  sum,  not  exceeding  $300,000,  and 
shall  be  divided  into  shares  of  $50  each." 

In  1867  an  act  was  passed  changing  the  name  of  the  com- 
pany to  that  of  "The  Illinois  State  Insurance  Company," 
with  power  to  establish  an  office  in  the  city  of  Chicago,  to 
issue  policies,  and  make  all  contracts  and  agreements  pertain^ 
ing  to  the  business  of  insurance  in  Chicago  as  well  as  at  the  , 
home  office.     Private  Laws  of  1867,  vol.  2,  page  168. 

In  1874  the  capital  stock  was  increased  to  $100,000,  and 
in  1875  the  stock  was  increased  to  $300,000.  Under  the  act 
of  1867,  an  office  was  established  in  Chicago  in  1873,  and 
from  that  time  onward  the  insurance  business  was  transacted 
in  that  city.  On  the  15th  day  of  October,  1877,  the  company 
changed  its  name  to  "  Empire  Fire  Insurance  Company,"  and 
reduced  its  capital  to  $100,000. 

This  action  was  had  under  the  provisions  of  the  act  of 
March  26,  1872  (Rev.  Stat.  1874,  page  294).  The  last  clause 
of  the  4th  section  of  the  last  named  act  declares :  "And  pro- 
vided, further,  That  any  corporation,  other  than  corporations 
for  manufacturing  purposes,  availing  itself  of,  or  accepting 
the  benefits  of,  or  formed  under,  this  act  (except  the  mere 
change  of  name)  shall  be  subject  to  the  general  laws  of  this 
State  now  in  force,  or  which  may  hereafter  be  passed,  regu- 
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lating  corporations  of  like  character.'7  Under  this  clause  of 
the  statute,  it  is  contended  by  the  Attorney  General  that,  when 
the  company  reduced  its  capital,  it  voluntarily  waived  and 
abandoned  all  special  privileges  conferred  by  its  special  char- 
ter and  the  subsequent  amendments  thereof,  and  became  sub- 
ject to  the  provisions  of  the  general  laws  of  the  State,  and 
stood  on  an  equal  footing  with  corporations  organized  under 
such  general  laws,  and  with  no  greater  powers  or  privileges. 

If  section  6,  supra,  was  the  only  provision  of  the  general 
law  bearing  upon  the  question,  we  would  not  hesitate  to  hold 
that  the  company  had  no  authority  to  establish  an  agency  or 
office  in  the  city  of  Chicago,  and  exercise  its  franchises  with  a 
less  capital  than  $150,000;  but  such  is  not  the  case.  Section 
19  of  chapter  73,  page  596,  Rev.  Stat.  1874,  declares,  "all 
insurance  companies  heretofore  organized  in  the  State  of  Illi- 
nois, and  now  doing  business  in  this  State,  are  hereby  brought 
under  all  the  provisions  of  this  act,  except  that  their  capitals  may 
continue  of  the  amounts  and  character  named  in,  and  author- 
ized by,  their  respective  charters,  during  the  existing  term  of 
such  charters;  and  the  investments  of  the  capital  and  assets 
of  such  companies  may  remain  the  same  as  prescribed  by  their 
charters,  anything  in  this  act  to  the  contrary  notwithstanding ; 
and  such  companies  shall,  also,  be  entitled  to  all  the  privileges 
and  powers  granted  by  said  charters." 

It  is  apparent  that  section  6  was  intended  to  include  such 
companies  as  might  become  organized  under  the  general  law 
of  the  State,  and  it  is  equally  clear  that  it  was  the  intention 
of  the  legislature,  by  incorporating  section  19  into  the  revision, 
to  allow  companies  acting  under  existing  special  charters  to 
continue  business  with  the  amount  of  capital  authorized  by 
their  respective  charters.  The  only  reasonable  and  fair  con- 
struction to  be  given  to  the  two  sections  is,  that  they  were 
designed  for  two  distinct  classes  of  corporations.  The  har- 
mony and  consistency  of  the  two  sections  can  not  be  main- 
tained upon  any  other  theory.     This  construction  harmonizes 
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the  two   sections,  while  a  different  one  renders  them   contra- 
dictory and  utterly  inconsistent  with  each  other. 

Under  the  charter,  the  defendant  had  the  right  to  transact 
its  business  with  a  capital  of  from  $50,000  to  $300,000.  Under 
the  act  of  1872,  heretofore  cited,  it  had  the  right  to  reduce  its 
capital,  but  such  reduction  brought  it  under  the  general  law 
of  the  State;  but  section  19  of  the  general  law  of  the  State 
conferred  the  power  to  continue  business  with  the  amount  of 
capital  authorized  by  the  special  charter.  It,  therefore,  fol- 
lows that  the  company,  doing  business  in  Chicago  with  a  capi- 
tal of  $100,000,  was  in  the  exercise  of  a  right  conferred  by 
law. 

The  demurrer  to  the  plea  was  properly  overruled,  and  the 
judgment  will  be  affirmed. 

Judgment  affirmed. 


Joseph  Cummins 

v. 

Jefferson  P.  Crawford. 

1.  Threats*  —  as  a  justification  for  shooting.  Threats  of  the  plaintiff, 
made  some  twenty  days  before,  to  take  the  life  of  the  defendant,  without  proof 
of  any  attempt  to  execute  them,  either  before  or  at  the  time  of  the  shooting, 
is  no  justification  for  the  defendant's  shooting  and  wounding  the  plaintiff, 
although  the  latter,  when  approaching  in  the  direction  of  the  place  where  the 
defendant  was,  had  a  gun  on  his  shoulder,  but  did  not  see  the  defendant  until 
after  he  was  shot,  and  there  was  plenty  of  time  for  the  defendant  to  have  got 
away  after  he  saw  the  plaintiff  approaching. 

2.  Where  the  defendant,  being  well  armed  with  a  double-barreled  gun,  and 
sitting  in  the  road,  saw  the  plaintiff,  who  had  made  threats  to  kill  him,  coming 

*On  the  trial  of  a  party  for  an  assault* with  intent  to  commit  a  bodily  inju- 
ry, it  was  held  that  previous  threats  of  the  prisoner  might  be  proven.  Sharp 
v.  The  People,  29  111.  464.  Whether  a  threat  is  to  be  regarded  as  a  warning 
not  to  do  violence.  Chapman  v.  Cawrey,  50  111.  512.  Threats  of  the  party 
killed  not  coming  to  the  knowledge  of  the  accused.     Adams  v.  The  People,  47 
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towards  him  in  the  road  with  a  gun  on  his  shoulder,  concealed  himself,  and 
while  the  plaintiff  was  not  aware  of  his  being  in  the  vicinity,  and  without  any 
hostile  demonstration  on  his  part  to  excite  any  apprehension  of  serious  danger, 
took  deliberate  aim  and  shot  the  plaintiff,  when  he  could  easily  have  got  away 
before  the  plaintiff  came  up,  and  the  defendant  stated  that  he  intended,  at  the 
time,  to  kill  the  plaintiff,  it  was  held,  that  the  defendant's  act  was  without  a 
shadow  of  justification  in  law. 

3.  Before  a  party  may  attack  or  inflict  bodily  harm  upon  a  person  who  has 
made  threats  to  take  his  life,  however  well  founded  his  apprehensions  may  be, 
there  must  be  some  overt  act  from  which  an  intention  may  be  reasonably  in- 
ferred to  carry  into  effect  the  threats  of  personal  violence,  and  that  the  danger 
is  imminent. 

4.  Evidence — of  previous  threats.  In  trespass,  for  shooting  and  wounding 
the  plaintiff,  the  defendant  offered  to  prove  by  witnesses  that  they  had  heard 
the  plaintiff  make  threats  against  the  life  of  defendant  some  twenty  days  be- 
fore the  shooting,  which  evidence  the  court  excluded :  Held,  that  the  evidence 
was  properly  excluded,  and  that  it  was  not  admissible  even  in  mitigation  of 
damages. 

5.  Unless  the  threats  proposed  to  be  proved  are  so  recent  as  to  become  a 
part  of  the  transaction  being  investigated,  such  testimony  is  not  admissible 
under  any  known  rule  of  law  for  any  purpose. 

6.  Same — character  of  parties  in  trespass  for  personal  violence.  In  trespass, 
for  shooting  and  wounding  another,  evidence  of  the  previous  character  of 
the  parties  is  inadmissible.*  As  a  general  rule,  the  character  of  the  plaintiff 
a.s  for  violence,  in  such  a  case,  is  not  the  subject  of  inquiry.  Particular  acts, 
when  they  constitute  a  part  of,  or  explain  the  transaction,  may  sometimes  be 
shown  in  mitigation  of  damages. 

7.  Damages — whether  excessive.  In  trespass,  for  lying  in  wait  and  shooting 
the  plaintiff,  inflicting  wounds  that  might  disable  him  for  life,  when  the  assault 
was  wanton  and  not  made  under  the  influence  of  sudden  passion,  but  planned 
and  executed  with  deliberation  and  a  matured  purpose  to  take  life,  $1950  was 
held  not  to  be  excessive,  the  case  being  one  proper  for  exemplary  damages. 

8.  New  trial — misconduct  of  jury.  An  affidavit  on  a  motion  for  a  new  trial, 
that  the  verdict  was  found  by  each  juror  marking  down  the  amount  of  damages 
he  deemed  proper,  and  dividing  the  aggregate  of  the  several  sums  by  twelve, 
with  an  agreement  the  result  should  be  the  verdict,  if  made  merely  on  informa- 
tion and  belief  of  the  defendant,  is  clearly  insufficient. 

Appeal  from  the  Circuit  Court  of  Clark  county ;  the  Hon. 
Oliver  L.  Davis,  Judge,  presiding. 

*When  the  good  character  of  the  accused  may  avail  him.  See  Walsh  v.  The 
People,  65  111.  58.  On  the  same  subject,  there  is  a  review  of  the  authorities  in 
Hopps  v.  The  People,  31  111.  385. 
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This  was  an  action  of  trespass,  brought  by  Jefferson  P. 
Crawford  against  Joseph  Cummins,  for  the  shooting  and 
wounding  of  the  plaintiff  by  the  defendant. 

The  defendant  pleaded  not  guilty  and  two  pleas  of  son 
assault  demesne.  A  trial  was  had,  resulting  in  a  verdict  and 
judgment  in  favor  of  the  plaintiff  and  assessing  his  damages 
at  $1950. 

On  the  trial,  the  defendant  offered  to  prove  that  the  general 
character  of  the  plaintiff  was  that  of  a  violent  and  dangerous 
man,  and  that  the  general  character  of  the  defendant,  for 
over  thirty  years,  had  been  that  of  a  peaceable,  quiet  and  law- 
abiding  citizen,  which,  on  objection,  the  court  refused  to 
allow.  The  other  material  facts  appear  in  the  opinion  of  the 
court. 

Mr.  J.  H.  Halley,  and  Mr.  H.  B.  Decius,  for  the  appel- 
lant. 

Mr.  E.  Callahan,  and  Mr.  J.  W.  Wilkin,  for  the  appel- 
lee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

On  the  27th  day  of  November,  1875,  plaintiff,  while  passing 
along  the  highway,  was  shot  by  defendant,  inflicting  severe 
wounds,  and  this  action  was  brought  to  recover  damages  for 
the  injuries  sustained.  The  facts  are  so  fully  proven  they 
admit  of  no  controversy.  Defendant's  own  statement  may  be 
received  as  presenting  substantially  the  facts  as  they  occurred. 
In  the  morning  of  the  day  on  which  the  shooting]  took  place, 
defendant,  who  was  sheriff  of  his  county,  was  preparing  to  go 
out  to  serve  papers,  and  while  waiting  for  his  buggy  he  sat 
down  at  the  corner  of  the  fence,  probably  the  ends  of  some  of 
the  rails  extending  out  past  him,  at  a  point  two  or  three  pan- 
els east  of  the  lane  coming  from  the  south  that  intersects  the 
road  running  east  and  west.  He  had  not  been  sitting  there 
long  when  his  brother  told  him  plaintiff  was  coming.  Hastily 
putting  away  his  papers  he  had  been  examining,  he  told  his 
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brother  to  go  away,  as  he  did  not  wish  him  mixed  up  in  the 
affair.  Plaintiff  was  then  some  considerable  distance  away, 
walking  on  the  highway  in  the  direction  of  defendant,  carrying 
his  gun  on  his  shoulder  with  his  arm  over  the  breech  and  his 
hand  thrust  into  his  bosom.  As  plaintiff  approached,  defend- 
ant took  a  rest  on  the  corner  of  the  fence  for  his  gun,  and 
when  he  was  near  enough,  defendant,  taking  deliberate  aim, 
shot  him.  Defendant  says  plaintiff  still  appeared  to  be 
advancing  towards  him  when  he  fired  the  other  barrel  of  his 
gun  at  him.  The  gun  used  by  defendant  had  a  double  barrel; 
one  was  loaded  with  powder  and  leaden  ball,  and  the  other 
with  powder  and  small  " turkey  shot"  or  "small  buck  shot." 
The  one  first  discharged  was  the  rifle  ball,  which  took  effect 
in  plaintiff's  left  breast,  passing  through  a  part  of  the  lungs 
and  coming  out  near  the  shoulder  blade,  and  the  shot  from  the 
other  barrel  took  effect  in  his  leg. 

It  is  not  probable  plaintiff  either  saw  defendant  or  Avas 
aware  of  his  presence  in  that  immediate  vicinity  until  he  was 
shot.  In  giving  an  account  of  the  affair  at  the  office  of  the 
justice  of  the  peace,  soon  after  it  happened,  defendant  says  he 
did  not  think  plaintiff  saw  him  until  after  he  fired  the  second 
shot.  Apparently  defendant  was  under  no  mental  excitement 
whatever,  but  coolly  and  deliberately  planned  to  take  the  life 
of  plaintiff.  According  to  his  own  statement  he  was  not  ner- 
vous, and  his  own  account,  as  given  on  the  witness  stand, 
expressive  of  his  intention,  is :  "I  intended  to  kill ;  that  was 
my  purpose  when  I  shot."  Other  testimony  is  to  the  effect 
he  expressed  regret  that  he  had  not  killed  plaintiff,  and  that 

I  he  was  "  afraid  he  would  have  to  do  it  over." 
The  only  defense  insisted  upon  is,  that  plaintiff  had,  at  an 
election  held  some  twenty  days  before,  and  perhaps  on  some 
other  occasions  about  that  time,  threatened  to  take  the  life  of 
defendant,  and  the  reason  assigned  was,  that  defendant  had 
accused  plaintiff  of  being  guilty  of  a  petty  larceny.  In  giving 
his  testimony,  defendant  was  permitted  to  state  that  such 
threats  had  been  communicated  to  him  previous  to  the  shoot- 
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ing ;  that  he  believed  plaintiff  would  carry  his  threats  into 
execution;  that  he  believed,  if  they  should  meet,  one  or  the 
other  would  be  killed,  and  that  he  shot  him  to  save  his  own 
life.  Other  witnesses  testified  that  defendant  made  the  same 
statements  in  the  history  he  gave  of  the  transaction  at  the 
office  of  the  justice  of  the  peace,  and  even  stated  some  of  the 
threats  he  understood  plaintiff  had  made  against  his  life. 

There  is  no  pretense  plaintiff  had  made  any  effort  to  carry 
such  threats  into  execution,  either  at  the  time  of  shooting  or  at 
any  other  time.  There  is  no  evidence  that  defendant  expected 
plaintiff  at  that  place  on  that  morning,  nor  that  he  took  his 
position  with  a  view  to  wait  for  him ;  but  it  is  proven  that, 
after  he  saw  him  coming,  he  did  lie  in  wait  for  him,  and, 
from  the  place  where  he  was  concealed  from  the  view  of  plain- 
tiff, shot  him,  when  plaintiff  was  not  aware  of  his  presence  in 
the  vicinity.  After  defendant  saw  plaintiff  coming  on  the 
highway,  there  was  plenty  of  time  for  him  to  have  walked 
away,  had  he  chosen  to  do  so,  and  thus  avoided  any  difficulty. 
His  brother,  at  his  request,  did  go  away.  Nor  had  defend- 
ant any  well  founded  reason  to  apprehend  danger.  He  was 
well  armed,  and  had  plaintiff  put  forth  any  efforts  to  put 
into  execution  threats  which  defendant  understood  he  had  made 
against  his  life,  or  made  any  demonstrations  of  violence  that 
would  have  excited  in  the  mind  of  a  reasonable  person  ap- 
prehensions of  serious  danger,  defendant  could  have  defended 
himself.  Instead  of  waiting  to  see  whether  plaintiff  had  any 
hostile  intention  towards  him,  or  whether  he  was  in  the  slight- 
est danger  of  being  attacked,  he  shot  him,  without  even  ap- 
prising him  of  his  presence.  The  act  was  without  a  shadow 
of  justification  in  the  law. 

But  defendant  offered  to  prove,  on  the  trial,  by  a  number 
of  witnesses,  that  they  had  heard  plaintiff  make  threats  against 
the  life  of  defendant,  some  twenty  days  before  the  shooting. 
That  evidence  was  excluded,  and  the  decision  of  the  court 
rejecting  it  is  assigned  for  error.  The  evidence  was  not  offered 
as  a  matter  of  defense,  but  in  mitigation  of  punitive  or  exem- 
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plary  damages;  but  our  opinion  is,  it  was  not  competent  for 
any  purpose.  There  is  no  principle  with  which  we  are  familiar 
on  which  such  evidence  is  admissible.  Unless  the  threats 
which  it  is  proposed  to  prove  are  so  recent  as  to  become  a  part 
of  the  transaction  being  investigated,  such  testimony  is  not 
admissible,  under  any  known  rule  of  evidence,  for  any  pur- 
pose. So  this  court  has  declared,  in  Sorgenfrei  v.  Schroeder, 
75  111.  397.  Although  threats  mav  have  been  made  against 
the  life  of  another,  such  party  may  not  assail  or  take  the  life 
of  the  person  making  such  threats,  where  he  has  done  no  act 
indicating  a  purpose  to  carry  such  threats  into  execution,  or 
where  there  are  no  circumstances  that  would  induce  the  belief 
in  the  mind  of  a  reasonable  person  there  was  imminent  danger 
he  would  do  so.  The  annunciation  of  a  principle  that  would 
justify  a  person  to  lie  in  wait  to  take  the  life  of  another,  be- 
cause, at  some  previous  time,  he  may  have  made  threats  of 
bodily  harm  to  him,  would  be  fraught  with  dangerous  conse- 
quences to  society.  It  would  license  crime  but  little  less  in 
turpitude  than  assassination.  Before  a  party  may  attack  or 
inflict  bodily  harm  upon  a  person  who  has  made  threats  against 
him,  however  well  grounded  his  apprehension  may  be,  there 
must  be  some  overt  act  from  which  an  intention  may  be  rea- 
sonably inferred  to  carry  into  effect  his  threats  of  personal 
violence,  and  that  the  danger  is  imminent.  Illustrative  of 
this  view  of  the  law  are  the  following  cases :  Lander  v.  State, 
12  Texas,  462;  Evans  v.  State,  44  Miss.  762. 

These  salutary  principles  have  been  applied,  in  all  their 
strictness,  in  civil  actions  for  the  recovery  of  damages  in  cases 
of  assault  and  battery.  The  rule  deducible  from  the  cases  on 
this  subject  is,  that  such  testimony  as  that  offered,  and  rejected 
by  the  court,  in  this  case,  is  not  admissible,  even  in  mitigation 
of  damages,  in  that  class  of  actions. 

In  Lee  v.  Woolsey,  19  Johns.  318,  the  Chief  Justice,  in 
delivering  the  opinion  of  the  court,  said — and  there  is  great 
force  in  his  remarks :  "  It  appears  to  me  neither  to  comport 
with  sound  policy  nor  law  to  allow  an  inquiry  into  antecedent 
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facts,  In  such  cases  as  this,  unless  they  are  fairly  to  be  consid- 
ered as  a  part  of  one  and  the  same  transaction.  A  contrary 
course  would  encourage  breaches  of  the  peace,  personal  ren- 
counters and  every  species  of  brutal  force,  and  would  tend  to 
uncivilize  the  community."  The  same  general  doctrine  was 
declared  by  this  court  in  Sorgenfrei  v.  Schroeder,  supra,  and  in 
cases  in  other  courts.  Avery  v.  Ray,  1  Mass.  11;  Ireland  v. 
Elliott,  5  Iowa,  478;   Tullis  v.  Forrest,  2  Duer,  310. 

There  can  be  no  pretense  that  defendant  was  in  any  imme- 
diate danger  of  his  life  or  of  any  bodily  harm  at  the  hands  of 
plaintiff,  when  he  attempted,  as  he  admits,  to  take  his  life  by  a 
well  aimed  shot.  There  was  nothing  to  excite  apprehension, 
even,  in  the  mind  of  any  reasonable  person.  Plaintiff  had 
done  no  overt  act  that  indicated  any  intention  to  attack  defend- 
ant; and  had  he  done  so,  defendant  was  fully  armed  and 
prepared  to  defend  himself.  Simply  because  he  had  heard  plain- 
tiff had  made  threats  against  his  life,  defendant  planned  to  take 
the  life  of  plaintiff,  and,  from  his  secret  place,  undertook  to 
carry  out  his  terrible  purpose.     This  the  law  will  not  tolerate. 

Had  defendant  entertained  fears  of  bodily  harm  at  the 
hands  of  plaintiff,  it  was  his  privilege,  under  our  laws,  to 
have  him  placed  under  bonds  to  keep  the  peace.  That  would 
have  induced  investigation,  which  would  have  developed 
whether  there  was  really  any  danger  to  be  apprehended,  or 
whether  the  threats  defendant  had  heard,  if  made  at  all  by 
plaintiff,  were  anything  more  than  mere  bravado.  The  law 
will  not,  and  ought  not,  for  the  peace  of  society,  to  sanction 
lying  in  wait  to  punish  another  summarily  who  such  party 
may  suspect,  or  even  believe,  may  have  meditated  doing  him 
a  personal  injury,  however  well  founded  his  belief  may  be. 

The  evidence  offered  as  to  the  character  of  plaintiff  and 
defendant  was  properly  rejected.  We  do  not  understand  the 
characters  of  the  parties,  whether  men  of  violence  or  law- 
abiding  citizens,  were  involved.  ISTo  matter  if  plaintiff  was  a 
bad  man,  that  did  not  afford  defendant  any  pretext  for  seek- 
ing to  take  his  life,  and  the   injuries  plaintiff  may  have  suf- 
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fered  are  in  no  manner  mitigated  by  the  fact  defendant  may 
have  been  previously  a  law-abiding  citizen.  As  a  general 
rule,  the  character  of  plaintiff,  in  such  cases,  is  not  the  sub- 
ject of  inquiry.  Particular  acts,  where  they  constitute  a  part 
of  or  explain  the  transaction,  may,  sometimes,  be  proven  in 
mitigation  of  damages. 

No  material  error  is  perceived  in  the  instructions  given  for 
plaintiff,  when  they  are  considered  together,  as  they  should 
be.  The  modification  to  defendant's  second  instruction  was 
proper.  As  asked,  it  was  not  the  law.  The  other  refused 
instructions  were  not  proper,  as  we  understand  the  law;  and 
had  they  been  given,  the  effect  would  have  been  to  induce  the 
jury  to  render  a  verdict  not  warranted  by  the  law  or  evidence. 

The  injuries  inflicted  upon  plaintiff  are  serious — such  as  may 
disable  him  for  life;  and  the  damages  found  are  not  excessive. 
Besides,  the  assault  was  wanton,  and  the  circumstances  proven 
would  warrant  the  jury  in  imposing  upon  defendant  a  measure 
of  punishment  as  exemplary  damages.  The  law  distinguishes 
between  injuries  inflicted  under  influences  of  sudden  passion 
and  such  as  are  planned  and  executed  with  deliberation.  In 
this  case,  defendant  was  moved  by  no  sudden  impulse,  but 
waited  calmly  until  his  adversary  advanced  near  enough,  and 
then  shot  him,  with  a  matured  purpose  to  kill  him.  Such 
deliberation  is  seldom  witnessed  in  the  commission  of  acts  of 
violence. 

Objection   is   made  to  the  verdict,  that  it  was  improperly 

found  by  each  juror  marking  down  the  amount  of  damages 

he  desired  should  be  assessed,  and  dividing  the  aggregate  of  the 

several  sums  by  twelve,  with  the  agreement  the  result  should 

be  the  verdict.    The  affidavit  in  support  of  that  objection  was 

made  upon  information  and  belief  of  defendant,  and  was  clearly 

insufficient.     The  case  of  the  City  of  Pehin  v.  Winkel,  77  111. 

58,  is  conclusive  upon  this  point. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 
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Chicago,  Burlington  and  Quincy  Eailroad  Co. 


John  W.  Siders,  Collector.* 

1.  Taxation— /ormer  decisions.  The  decision  of  this  court  in  Porter  et  al. 
v.  The  Rockford,  Rock  Island  and  St.  Louis  Railroad  Co.  76  111.  561,  The  Repub- 
lic Life  Insurance  Co.  v.  Pollak  et  al.  75  id.  292,  The  Ottawa  Glass  Co.  v.  Mc  Caleb, 
81  id.  556,  and  The  Pacific  Hotel  Co.  v.  Lieb  et  al.  83  id.  602,  in  reference  to 
the  taxation  of  the  property  of  corporations,  is  reaffirmed. 

2.  Capital  stock — capital  stock — tangible  property.  The  fact  that  the  State 
Board  of  Equalization  finds  the  equalized  value  of  the  capital  stock  of  some 
railroad  companies  does  not  exceed  the  equalized  value  of  their  tangible  prop- 
erty, thus  leaving  nothing  but  the  latter  upon  which  to  extend  taxes,  when  such 
assessment  is  honestly  made,  and  with  no  fraudulent  intent,  affords  no  ground 
for  enjoining  the  collection  of  taxes  upon  another  railroad  company  which  is 
assessed  for  its  capital  stock  in  excess  of  the  value  of  its  tangible  property. 

3.  A  railway  company  can  not  be  heard  to  object  to  the  payment  of  taxes 
on  the  ground  that  the  board  of  equalization  has  failed  to  assess  the  value  of 
the  road-beds  under  the  rails,  including  embankments,  bridges,  culverts,  etc., 
of  all  railroad  companies  in  the  State,  as  tangible  property.  The  rule,  being 
uniform,  can  not  work  to  the  prejudice  of  one  more  than  another. 

4.  The  superstructure  of  a  railroad,  aside  from  the  franchise  to  use  it  for 
railroad  purposes,  being  of  but  little  or  no  value,  the  finding  its  actual  value 
with  the  franchise,  for  taxation,  does  not  afford  sufficient  evidence  of  unfair- 
ness to  justify  a  court  of  equity  in  restraining  the  collection  of  taxes  levied 
on  such  valuation. 

5.  The  courts  can  not  assume,  in  the  absence  of  proof,  that,  in  all  cases, 
the  equalized  value  of  the  capital  stock  of  a  railroad  corporation  exceeds  the 
assessed  value  of  its  tangible  property. 

6.  Same — what  property  of  railway  companies  must  be  assessed  by  State  board. 
The  rolling  stock  and  track  of  railway  companies  are  required  to  be  assessed 
for  taxation  by  the  State  Board  of  Equalization,  but  all  other  railroad  prop- 
erty is  to  be  assessed  by  the  local  assessors,  and  the  State  board  has  nothing 
to  do  with  its  valuation,  except  as  a  board  of  equalization. 

7.  Whether  the  valuation  of  railroad  property  is  represented  solely  in  the 
valuation  of  its  tangible  property,  or  in  the  valuation  of  its  tangible  property 
and  that  of  its  capital  stock,  can  not  be  regarded  as,  per  se,  evidence  of  an 
unjust  and  fraudulent  discrimination. 

*  This  case  was  decided  as  of  the  January  term,  1877,  but  did  not  come  to 
the  Reporter's  hands  in  time  to  be  published  with  the  cases  of  that  term. 
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8.  Same — not  enjoined  for  errors  of  judgment.  The  collection  of  a  tax  will 
not  be  enjoined  simply  because  of  errors  of  judgment  in  the  assessors,  nor 
from  the  fact  that  the  assessment  is  not  strictly  and  literally,  in  all  respects, 
according  to  the  letter  of  the  law. 

9.  Same — grounds  of  equitable  interference.  To  warrant  an  injunction  against 
the  collection  of  a  tax,  it  must  appear  clearly,  from  allegations  and  proofs, 
that  the  assessment  works  such  an  injury  as  a  court  of  equity  alone  is  compe- 
tent to  redress, 

Appeal  from  the  Circuit  Court  of  McDonough  county; 
the  Hon.  Chatjncey  L.  Higbee,  Judge,  presiding, 
Mr.  O.  H.  Browning,  for  the  appellant. 
Mr.  James  K.  Edsall,  Attorney  General,  for  the  appellee. 

Mr.  Chief  Justice  Scholfield  delivered  the  opinion  of 
the  Court: 

The  questions  discussed  upon  this  record  relate  to  the 
validity  of  the  assessment  of  appellant's  capital  stock  for  tax- 
ation, by  the  State  Board  of  Equalization,  for  the  year  1875. 

The  case  involves,  directly,  only  the  taxes  sought  to  be 
collected  of  appellant  in  the  county  of  McDonough;  but  the 
questions  are  equally  applicable  wherever  taxes  are  sought  to 
be  collected  of  appellant  on  that  assessment. 

Elaborative  and  exhaustive  arguments  of  the  questions  con- 
tested have  been  made  orally  and  in  printed  briefs;  and  it 
would  be  due  to  counsel  that  we  should  give  an  extended  and 
careful  expression  of  our  views  upon  every  phase  of  these 
questions,  were  time  to  that  end  afforded  us,  and  were  it  not, 
also,  that,  in  previous  cases,  we  have  said  all  that,  in  our 
opinion,  need  be  said  in  reference  to  some  of  them.  As  it  is, 
we  feel  constrained  to  notice  only  such  questions  as  have  not 
been  heretofore  decided  in  kindred  cases,  and  to  give  our 
conclusions  thereon  as  lucidly  as  we  can  under  the  pressure 
and  hurry  by  which  we  are  driven  in  consequence  of  the 
rapid  accumulation  of  cases  upon  our  dockets. 

The  arguments  in  support  of  the  objections,  that  the  assess- 
ment of  the  State  Board  of  Equalization  was  of  the  shares  of 
stock,  and  not  of  the  property  of  the  corporation ;  that  if  the 
21—88  III. 
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assessment  shall  be  held  to  be  that  of  the  property  of  the 
corporation,  it  is  a  double  and  unequal  assessment,  and  that 
if  the  tax  is  to  be  regarded  as  a  franchise  tax,  it  can  not  be 
sustained, — present  nothing  new  to  us,  save  the  very  ingenious 
and  forcible  manner  of  their  presentation.  Like  objections 
were  urged,  and  pressed  upon  our  attention  in  able  arguments, 
but  overruled,  in  Porter  et  al.  v.  Rockford,  Rock  Island  and 
St.  Louis  Railroad  Co.  76  111.  561,  and  other  cases  depending 
on  that  for  decision — in  Republic  Life  Insurance  Co.  v.  Pollak, 
75  id.  292,  Ottawa  Glass  Co.  v.  Mc Caleb y  81  id.  556,  and  in 
Pacific  Hotel  Co.  v.  Lieb,  83  id.  602.  The  same  objections,  in 
substance,  were  also  urged  in  the  Supreme  Court  of  the  United 
States,  but ,  disregarded,  in  The  State  Railroad  Tax  Cases,  2 
Otto  (92  U.  S.),  575. 

There  is  nothing  in  the  record  before  us,  so  far  as  relates  to 
these  objections,  variant  from  the  records  in  those  cases;  and 
the  questions  presented  by  these  objections  can,  therefore,  no 
longer  be  considered  as  open  to  discussion. 

It  is  charged  in  the  bill,  "that  the  State  Board  of  Equaliza- 
tion wrongfully  and  fraudulently,  and  intentionally,  failed  and 
refused  to  assess,  by  valuation,  any  portion  of  the  tangible 
property  of  forty  of  the  railroad  corporations  of  the  State, 
which  underlies  the  rails  upon  the  roads,  including  bridges 
and  culverts,  but  left  it  unassessed  by  valuation,  under  the 
pretense  of  intending  to  include  it  in  the  capital  stock  and 
franchises  of  said  companies,  respectively,  and  then  wrong- 
fully, fraudulently  and  intentionally  failed  and  refused  to 
make  any  assessment  whatever  against  said  forty  railroad 
companies  for  capital  stock  and  franchises,  or  either  of  them, 
so  that  said  forty  companies  were,  by  the  action  of  said  State 
board,  released  and  discharged  from  any -taxation  upon  their 
capital  stock  and  franchises,  and  upon  all  their  tangible  prop- 
erty which  underlies  the  rails  upon  their  roads,  including  cul- 
verts and  bridges." 

The  answer  admits  "that,  in  assessing  railroad  track  and 
right  of  way,  the   State  Board   of  Equalization  did  not  take 
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into  consideration  the  improvements  beneath  the  ties  and  iron, 
or  superstructure,  but  excluded  such  improvements  from  their 
assessment,  to  be  included  under  the  designation  of  '  capital 
stock/"  It  also  admits  "that  there  is  a  large  number  of 
railroad  corporations  in  the  State  against  which  no  assessment 
was  made  by  the  State  board  for  capital  stock  for  1875,"  but 
alleges  "that,  as  appears  by  exhibit  'A/  filed  with  the  bill, 
the  total  ascertained  value  of  all  the  capital,  property  and 
franchises  of  the  companies  did  not  exceed  the  assessed  and 
equalized  value  of  their  tangible  property."  It  denies  "  that 
the  State  board  fraudulently  and  wilfully  disregarded  the  laws, 
and  the  rules  adopted  by  the  board,  with  the  purpose  of  com- 
pelling appellant  to  pay  taxes  out  of  proportion  to  the  value 
of  its  property,  and  in  excess  of  the  proportional  taxation  of 
other  railroad  corporations  in  the  State;"  and  generally  denies 
all  fraud  charged  in  the  bill. 

The  only  important  evidence  introduced  on  the  issue  thus 
raised,  that  is  competent,  is  that  contained  in  the  published 
report  of  the  proceedings  of  the  State  Board  of  Equalization, 
and  a  stipulation  of  the  parties  filed  with  the  record.  It 
appears,  by  the  stipulation,  that,  in  1873,  the  Auditor  of  Pub- 
lic Accounts,  in  answer  to  an  inquiry  addressed  to  him  by  the 
State  Board  of  Equalization,  gave  the  opinion  "that  the  law 
does  not  contemplate  the  assessing  of  the  cost  of  construction, 
or  grading,  as  any  part  of  the  property  denominated  •  railroad 
track/  in  section  42  of  the  revenue  law;  but  that  the  value 
resulting  from,  or  belonging  to,  such  grading  can  only  be 
legally  and  equitably  ascertained  in  the  assessment  of  capital 
stock  of  any  railroad  company ; "  and  that  the  board  adopted, 
and  made  the  assessments  for  that  year  in  conformity  with, 
such  opinion  of  the  Auditor.  It  is  then  stipulated  "  that  the 
same  board  made  the  assessment  in  1875,  and  pursued  the 
same  plan  in  respect  to  the  exclusion  of  the  cost  of  the  grading 
and  improvements  of  the  road-bed  beneath  the  iron  from  their 
consideration,  in  the  assessment  of  the  railroad  track,  under 
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the  supposition  that  it  could  be  more  fairly  and  justly  reached, 
in  the  assessment,  under  the  designation  of  ' capital  stock/" 

The  mode  of  valuation  of  capital  stock  adopted  by  the  board 
was  the  same  as  that  in  the  preceding  cases  decided  by  this 
court,  to  which  we  have  made  reference — the  resolutions  pre- 
scribing which  are  set  forth  at  length  in  Porter  et  al.  v.  Hock- 
ford,  Rock  Island  and  St.  Louis  JR.  R.  Co.  76  111.,  at  pages 
586-7.  And  it  appears  that,  as  to  a  number  of  railroad  com- 
panies, the  board  determined  that  the  assessed  and  equalized 
value  of  the  capital  stock  did  not  exceed  the  assessed  value  of 
the  tangible  property ;  and  so  there  is  nothing  upon  which  to 
extend  the  taxes,  as  against  such  corporations,  except  upon 
the  equalized  assessed  value  of  the  tangible  property.  There 
is  no  evidence,  other  than  what  may  be  found  in  this  action 
of  the  board,  tending  to  prove  fraud. 

Since  the  value  of  the  bridges,  culverts,  embankments,  etc., 
forming  the  superstructure  of  the  track,  is  represented,  as  is 
everything  else  of  value  belonging  to  the  corporation,  in  the 
value  of  its  capital  stock,  and  since  appellant's  road  is  treated 
like  every  other  road  in  the  State,  in  having  such  property 
excepted  from  assessment  as  tangible  property,  it  is  impossible 
to  see  how  appellant  is  injured  by  this  action  of  the  board. 
It  is  not  shown  that  the  valuation  of  appellant's  capital  stock 
is  larger  than  it  would  have  been  had  the  superstructure  been 
assessed  as  tangible  property,  and  its  value  then  deducted  from 
the  equalized  value  of  its  capital  stock,  nor  are  we  able  to 
perceive  how,  otherwise,  it  must  necessarily  have  prejudiced 
appellant. 

The  superstructure,  aside  from  the  franchise  to  use  it  for 
railroad  purposes,  could  have  but  little  value,  if  any  at  all ; 
and  since  its  actual  value  as  a  part  of  a  particular  railroad  is 
the  value  to  be  ascertained  for  taxation,  it  is  impossible  to 
discover,  in  the  mode  of  valuation  adopted,  sufficient  evidence 
of  unfairness  or  injustice,  either  towards  railroad  corporations 
or  individuals,  to  justify  the  interposition  of  a  court  of  equity. 

If  it  had  been  shown  that  the  action  of  the  board  of  equali- 
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zation,  in  ascertaining  that  the  equalized  value  of  the  capital 
stock,  including  the  franchise,  of  certain  railroad  companies 
did  not  exceed  the  assessed  value  of  their  tangible  property, 
resulted  from  a  fraudulent  disposition  to  exempt  the  property 
of  such  corporations,  a  different  and  more  difficult  question 
would  be  presented  than  that  before  us;  but  it  is  not  conceded 
that  even  that  would  render  void  the  entire  assessment. 

But  we  are  not  to  assume  that,  in  all  cases,  the  equalized 
value  of  the  capital  stock  must  exceed  the  assessed  value  of 
the  tangible  property.  There  is  no  evidence  that  supports 
such  a  view,  and  we  can  readily  conceive  that,  in  many  cases, 
it  might  not  be  so.  The  actual  value  of  the  capital  stock  must 
always  exceed  the  actual  value  of  the  tangible  property  by 
some  amount, — it  may  be  very  great  or  very  small, — accord- 
ingly as  is  the  value  of  the  franchise.  But  actual  values  and 
assessed  values,  we  all  know  from  experience,  are  quite  differ- 
ent terms. 

Rolling  stock  and  railroad  track,  as  well  as  capital  stock, 
are  to  be  assessed  by  the  State  Board  of  Equalization,  but  all 
other  railroad  property  is  to  be  assessed  by  local  assessors  ; 
and  the  board  of  equalization  has  nothing  to  do  with  its  valu- 
ation, except  as  a  board  of  equalization. 

When  it  is  remembered  that  it  is  impossible  for  any  human 
agency  to  ascertain  valuations,  at  all  times,  with  entire  accu- 
racy, it  must  be  evident  that  it  may  frequently,  and  yet  hon- 
estly, happen,  that  the  valuation  placed  on  tangible  property, 
when  it  is  assessed  as  such,  does  not  correspond  with  the 
amount  the  tangible  property  represents  in  the  valuation  of 
the  capital  stock,  as  determined  by  the  board  of  equalization. 
When  this  happens,  the  necessary  effect  is  to  increase  or 
diminish,  in  proportion  to  the  want  of  such  correspondence, 
the  difference  between  the  assessed  value  of  the  tangible  prop- 
erty and  the  valuation  of  the  capital  stock.  And  if  the  tan- 
gible property,  when  assessed  as  such,  is  valued,  relatively, 
too  high,  by  an  amount  equal  to  or  in  excess  of  all  other 
values  belonging  to  the  corporation,  there  can  be  nothing 
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remaining,  under  the  designation  of  capital  stock,  on  which  to 
levy  taxation,  after  deducting  the  assessed  value  of  the  tangible 
property.  Yet,  in  such  case,  it  would  not  be  entirely  correct 
to  say  the  other  values  are  not  taxed,  for  they  would,  in  a 
certain  sense,  be  represented  and  taxed  in  the  taxation  im- 
posed on  the  excessive  valuation  of  the  tangible  property. 

If  the  tangible  property,  when  assessed  as  such,  is  valued 
relatively  too  low,  then,  when  the  amount  of  such  valuation 
is  deducted  from  the  valuation  of  the  capital  stock,  as  deter- 
mined by  the  board  of  equalization,  there  will  remain,  of 
necessity,  in  addition  to  the  valuation  of  whatever  other  prop- 
erty may  be  represented  in  the  capital  stock,  an  amount  equal 
to  that  which  the  assessed  value  of  the  tangible  property  falls 
below  the  amount  that  property  represents  in  the  valuation  of 
the  capital  stock. 

The  effect,  therefore,  of  the  deduction  of  the  assessed  value 
of  the  tangible  property,  is  both  to  avoid  double  assessment 
and  to  equalize  the  different  valuations. 

Whether  the  valuation  of  railroad  property  is  represented 
solely  in  the  valuation  of  its  tangible  property,  or  in  the  valu- 
ation of  its  tangible  property  and  that  of  its  capital  stock,  we  can 
not  regard  as,  per  se,  evidence  of  an  unjust  and  fraudulent  dis- 
crimination, since,  in  our  opinion,  under  certain  circumstances 
the  valuation  might,  without  intentional  unfairness,  be  re- 
turned in  the  one  way,  while,  under  different  circumstances, 
it  should  be  in  the  other  way ;  and  either,  under  the  circum- 
stances to  which  it  is  appropriate,  would,  in  the  absence  of 
other  evidence  than  that  of  the  mere  fact  that  the  valuation 
was  so  returned,  be  a  sufficiently  accurate  approximation  of 
value  to  form  the  basis  of  taxation. 

It  results,  that  we  do  not  feel  justified  in  holding  appellant's 
assessment  fraudulent  and  void,  from  the  simple  fact  that  a 
number  of  other  corporations  are  returned  as  having  nothing 
taxable  beyond  the  assessed  value  of  their  tangible  property. 
As  has  been  seen,  the  value  of  their  franchises,  and  other 
property  not  assessed  as  tangible  property,  may  be  represented 
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in  the  excessive  valuation  of  their  tangible  property  beyond 
its  ratable  proportion,  when  compared  with  the  valuation  of 
their  capital  stock,  as  determined  by  the  board  of  equalization, 
and  if  this  be  true,  it  will  be  sufficiently  subject  to  taxation; 
or  it  may  be,  in  point  of  fact,  their  franchises,  and  other  prop- 
erty not  included  in  the  assessment  of  the  tangible  property, 
were  only  of  nominal  value,  and  if  this  be  true,  no  one  is 
prejudiced  by  the  return. 

It  is  not  our  province  to  determine  the  wisdom  or  entire 
accuracy  of  this  assessment.  It  is,  doubtless,  liable  to  grave 
objections  on  both  these  grounds.  But  this  court  has  repeat- 
edly held,  that  the  collection  of  a  tax  will  not  be  enjoined 
simply  because  of  errors  of  judgment  in  the  assessors.  JSTor  is 
the  fact  that  the  assessment  is  not  strictly  and  literally,  in  all 
things,  according  to  the  letter  of  the  law,  ground  for  equitable 
intervention.  Equitable,  not  legal,  relief  is  sought  by  the 
bill,  and  to  warrant  the  injunction  against  the  collection  of 
the  tax,  it  should  appear,  clearly,  from  the  allegations  and 
proofs,  that  the  assessment  works  such  an  injury  to  appellant 
as  a  court  of  equity  alone  is  competent  to  redress. 

Such  a  case,  in  our  opinion,  is  not  made  out,  and  the  decree 

must,  therefore,  be  affirmed. 

Decree  affirmed. 


Franklin  Brooks  et  al. 

v. 

The  People  of  the  State  of  Illinois. 

1.  Criminal  law — prisoner 's  right  to  discharge  after  third  term.  Where  a 
prisoner  is  indicted  for  an  offense  punishable  in  the  penitentiary,  he  then  be- 
ing confined  in  jail,  and,  on  his  motion,  three  of  the  four  counts  in  the 
indictment  are  quashed,  and  a  nolle  is  entered  on  the  fourth,  and  a  new  in- 
dictment found  for  the  same  offense  at  the  next  term,  he  still  being  confined, 
and  two  terms  of  court  elapse  after  the  term  at  which  such  second  indictment 
was  found,  without  any  trial,  or  postponement  on  his  part,  he  will  be  entitled 
to  his  absolute  discharge  at  the  next  or  fourth  term,  and  the  overruling  of  a 
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motion  for  a  discharge  at  such  fourth  term,  and  putting  him  upon  trial,  is 
error. 

2.  Same — when  defendant  must  be  present.  Although  the  court  may  assess  a 
fine  in  a  criminal  case,  yet  it  can  not  award  corporeal  punishment,  such  as  im- 
prisonment in  the  penitentiary,  without  the  presence  of  the  defendant  in  court, 

Writ  of  Error  to  the  Criminal  Court  of  Cook  county; 
the  Hon.  Henry  Booth,  Judge,  presiding. 

Mr.  Jacob  Newman,  and  Messrs.  Mum,  Ingham  &  Pope, 
for  the  plaintiffs  in  error. 

Mr.  James  K.  Edsael,  Attorney  General,  for  the  People. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

On  the  14th  day  of  March,  1877,  Franklin  Brooks  and,  James 
Rosso  were  committed  to  the  common  jail  of  Cook  county, 
under  a  mittimus  issued  by  a  justice  of  the  peace,  to  await  the 
action  of  the  grand  jury,  charged  with  the  commission  of  an 
abortion  upon  the  body  of  one  Carrie  Raymond. 

At  the  March  term,  1877,  of  the  Criminal  Court  of  that 
county,  an  indictment  was  returned  against  them,  consisting  of 
four  counts,  of  which  three  were  quashed  upon  motion  of  the 
defendants,  and  to  the  fourth  a  nolle  prosequi  was  entered  by 
the  State's  attorney.  A  new  indictment  was  thereafter  found, 
and  returned  by  the  grand  jury  at  the  April  term.  Both  in- 
dictments were  based  upon  identically  the  same  supposed 
criminal  matter.  Neither  of  the  defendants'had  been  admitted 
to  bail,  nor  discharged  from  custody,  nor  tried,  and  the  delay 
of  a  trial  had  not  happened  on  their  application.  At  the  July 
term,  on  the  5th  day  of  July,  1877,  the  defendants  moved  to 
be  set  at  liberty.  Upon  the  hearing  of  the  motion,  the 
above  facts  were  admitted. 

The  same  motion  was  repeated,  with  an  admission  of  the 
same  facts,  when  the  case  was  called  for  trial,  and  before  the 
jury  was  impaneled,  at  the  same  July  term,  on  August  2,  1877. 
Both  motions  were  overruled  by  the  court.  The  defendants, 
upon  trial  had,   commencing   August  2,   1877,  were,  at  the 
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said  July  term,  convicted,  and  sentenced  to  imprisonment  in 
the  penitentiary,  one  for  the  term  of  six,  and  the  other  for  two 
years.  Motions  for  a  new  trial,  and  in  arrest  of  judgment, 
were  made  and  overruled.  Exception  was  duly  taken  to  the 
overruling  of  each  of  the  motions. 

The  defendants  bring  the  record  here  by  writ  of  error. 
The  sole  question  presented  upon  the  record  is  as  to  the 
right  of  the  defendants  to  be  set  at  liberty  at  the  time  of  the 
making  of  the  motions  for  that  purpose,  and  their  immunity 
from  further  prosecution  under  the  indictment  in  this  case. 

The  motions  were  based  upon  section  438  of  the  Criminal 
Code,  Rev.  Stat.  1874,  p.  411,  which  provides:  "Any  person 
committed  for  a  criminal  or  supposed  criminal  matter,  and  not 
admitted  to  bail,  and  not  tried  at  or  before  the  second  term  of  the 
court  having  jurisdiction  of  the  offense,  shall  be  set  at  liberty 
by  the  court,  unless'  the  delay  shall  happen  on  the  application 
of  the  prisoner.  If  such  court,  at  the  second  term,  shall  be 
satisfied  that  due  exertions  have  been  made  to  procure  the  evi- 
dence for  and  on  behalf  of  the  people,  and  that  there  are 
reasonable  grounds  to  believe  that  such  evidence  may  be  pro- 
cured at  the  third  term,  it  shall  have  power  to  continue  such 
case  till  the  third  term.  If  any  such  prisoner  shall  have 
been  admitted  to  bail  for  a  crime  other  than  a  capital  oifense, 
the  court  may  continue  the  trial  of  said  cause  to  a  third  term, 
if  it  shall  appear,  by  oath  or  affirmation,  that  the  witnesses  for 
the  people  of  the  State  are  absent,  such  witnesses  being  men- 
tioned by  name,  and  the  court  shown  wherein  their  testimony 
is  material." 

There  can  be  no  question  that  the  defendants  were  entitled 
to  be  set  at  liberty  upon  their  motion,  if  the  time  of  making 
their  motion  was  at  the  fourth  term.  The  words  of  the  statute 
are  unambiguous  and  imperative,  that  if  not  tried  at  or  before 
the  second  term,  the  prisoner  "  shall  be  set  at  liberty,"  unless, 
for  cause  shown,  the  court  continue  the  cause  to  the  third  term. 
But,  beyond  the  third  term,  the  statute  does  not  allow,  under 
the  circumstances  here,  the  holding  in  imprisonment  of  one 
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for  trial  upon  a  charge  of  crime.  A  question  of  construction 
might  arise  as  to  what  is  to  be  regarded  as  the  first  term  in  the 
computation,  whether  the  term  during  which  the  commitment 
is  made,  and  the  indictment  is  found,  is  to  be  included  or 
excluded  in  the  computation.  This  indictment  being  found 
at  the  April  term-,  if  that  term  is  to  be  excluded  the  July 
term  would  be  but  the  third  term,  the  terms  of  the  Criminal 
Court  of  Cook  county  being  monthly.  But  in  the  circumstan- 
ces of  the  present  case  we  can  have  no  doubt  that  the  April 
term  must  be  viewed  as,  at  least,  the  first  term,  and  so  making 
the  July  term  the  fourth  term.  The  commitment  and  the  return 
of  the  first  indictment  in  the  case  were  at  the  March  term,  and 
although  that  indictment  was  nol.  pros' d,  and  a  second  indict- 
ment found  at  the  April  term,  there  was  no  discharge  of  defend- 
ants from  their  imprisonment,  but  they  were  held  continuously 
in  custody  for  this  same  supposed  criminal  offense  from  the 
time  of  their  commitment  for  the  same,  on  the  14th  day  of 
March,  in  the  March  term,  to  the  time  of  the  motions  for  their 
discharge  and  of  their  sentence;  and,  as  affecting  the  present 
question,  it  must  be  regarded  as  if  there  had  been  no  dismissal 
of  the  first  indictment,  or  as  if  the  present  indictment  had 
been  found  at  the  March  term. 

Any  other  construction  would  open  a  way  for  the  complete 
evasion  of  the  statute,  as  the  prosecuting  officer,  upon  the 
arrival  of  a  second  or  third  term,  would  have  only  to  enter  a 
nolle  prosequi  to  the  indictment,  have  the  defendants  held  in 
custody  until  another  indictment  could  be  found,  and  thus 
nullify  the  provision  of  the  statute. 

The  motion  of  the  defendants,  then,  made  at  the  July  term, 
the  fourth  term,  to  be  set  at  liberty,  should  have  been  granted, 
and  had  it  been,  the  judgment  in  this  case  could  not  have  been 
pronounced  against  the  defendants,  as  they  would  not  have 
been  present  in  court.  The  punishment  for  the  offense  is  im- 
prisonment in  the  penitentiary,  and,  although  the  court  may 
assess  a  fine,  it  can  not  award  any  corporal  punishment  against 
a  defendant,  unless  he  be  actually  present  in  the  court.     1 


1S78.]  Brooks  et  ai.  v.  The  People.  331 


Mr.  Justice  Scott,  dissenting. 


Chitty's  Crim.  Law,  696,  marg.  1 ;  Bishop's  Crim.  Procedure, 
§  275;  People  v.  Winchett,  7  Cow.  525;  Son  v.  The  People,  12 
Wend.  344;  State  v.  Able,  65  Mo. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 

Mr.  Justice  Scott,  dissenting : 

It  appears,  from  the  admitted  facts,  defendants  were  in- 
dicted at  the  March  term  of  court,  1877,  with  one  Smith 
Whittier,  for  the  crime  of  producing  an  abortion  and  miscar- 
riage on  the  body  of  Carrie  Raymond.  That  indictment,  on 
motion  of  defendants,  was  adjudged  to  be  insufficient,  and  all 
but  one  count  were  quashed,  and  as  to  that,  a  nolle  prosequi  was 
entered.  At  the  succeeding  April  term  of  court,  defendants 
were  again  indicted  for  the  same  offense,  and  on  the  trial,  had 
at  the  July  term  of  court  thereafter,  they  were  found  guilty 
and  judgment  was  pronounced  on  the  verdict. 

It  is  also  admitted,  defendants  were  committed  to  jail  on 
the  charge  of  crime  for  which  they  were  afterwards  indicted 
and  convicted,  and  so  remained  until  the  time  of  trial  and 
conviction.  The  point  relied  on  with  most  confidence  for  a 
reversal  of  the  judgment,  is,  that  the  circuit  court,  at  the  July 
term,  had  no  jurisdiction  to  try  defendants,  by  reason  of  the 
fact,  they  were  not  admitted  to  bail,  and  were  not  tried  at  or 
before  the  third  term  of  the  court  having  jurisdiction  of  the 
offense  with  which  they  were  charged,  and  that  such  delay 
did  not  happen  on  application  of  either  defendant. 

One  section  of  the  Criminal  Code  provides,  "Any  person 
committed  for  a  criminal  or  supposed  criminal  matter,  and  not 
admitted  to  bail,  and  not  tried  at  or  before  the  second  term  of 
the  court  having  jurisdiction  of  the  offense,  shall  be  set  at  lib- 
erty by  the  court,  unless  the  delay  shall  happen  on  the  appli- 
cation of  the  prisoner  ; "  but  it  is  further  provided,  that,  "  if 
the  court,  at  the  second  term,  shall  be  satisfied  that  due  exer- 
tions have  been  made  to  procure  the  evidence  on  behalf  of  the 
people,  and  that  there  are  reasonable  grounds  to  believe  that 
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such  evidence  may  be  procured  at  the  third  term,  it  shall  have 
power  to  continue  such  case  till  such  third  term."  Rev.  Stat. 
1874,  div.  11,  sec.  18,  Crim.  Code.  Until  the  recent  revision 
of  our  statutes,  this  provision  was  contained  in  the  "  Habeas 
Corpus  act,"  and  although  it  was  enacted  certainly  as  early  as 
1845,  I  am  not  aware  it  has  ever  been  the  subject  of  con- 
struction in  this  court. 

Giving  to  this  statute  the  construction  contended  for,  the 
judgment  might  still  be  affirmed,  on  the  ground  it  does  not 
appear  that  three  terms  of  court  had  been  held  after  indict- 
ment was  found,  before  defendants  were  tried.  This  statute 
must  have  a  reasonable  construction,  and  if  no  terms  of  court 
are  held  by  the  court  having  jurisdiction  of  the  offense,  it  can 
not  be  the  prisoner  will  be  entitled  to  be  discharged  or  set  at 
liberty,  although  three  terms  of  court  appointed  by  law  to  be 
holden  have  elapsed  since  indictment  was  found.  It  is  but 
stating  a  truism  to  say,  if  no  court  is  actually  held,  there  can 
be  no  court  having  jurisdiction  of  the  offense.  By  "  court 
having  jurisdiction  of  the  offense,"  must  be  understood  a  court 
where  the  prisoner  could  be  tried.  It  does  not  appear,  by  the 
bill  of  exceptions,  or  elsewhere  in  the  record,  that  I  can  dis- 
cover, that  any  May  term  of  court  in  that  year  was  held.  The 
indictment  was  found  on  the  5th  day  of  May,  which  was  the 
last  day  of  the  April  term  of  court,  and  it  is  hardly  probable 
there  could  be  any  trial  on  that  day  for  want  of  time.  The 
June  term  of  court  was,  therefore,  the  first  term  at  which  the 
accused  could  be  tried,  and  at  that  term  it  was  continued  to 
the  July  term,  when  the  trial  was  had.  Under  no  construction 
could  the  prisoners  be  set  at  liberty  at  the  second  term  of 
court  after  indictment,  if  the  people  were  ready  to  proceed 
with  the  prosecution,  or  could  show  cause  for  continuance. 
The  admitted  facts  show  a  previous  indictment  had  been  found, 
but  it  had  been  adjudged  insufficient  on  motion  of  defendants. 
That  delay  happened  oh  account  of  the  application  of  the  pris- 
oners. Had  they  been  discharged,  then  on  finding  a  new  in- 
dictment, as  was  done,  they  could  have  been  re-arrested  for  the 
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same  offense.  It  would  have  been  a  mere  farce  for  the  court 
to  have  made  a  formal  order  discharging  the  prisoners,  that 
they  might  instantly  be  arrested  on  the  capias  issued  under 
the  second  indictment.  Strictly  speaking,  then,  defendants 
were  in  fact  tried  at  the  second  term  of  court  having  juris- 
diction of  the  offense  with  which  they  were  charged,  and  in 
no  view  could  that  be  error. 

But  the  decision  might  be  placed  on  broader  and  more  sub- 
stantial grounds.  This  statute  has  relation  to  the  duration  of 
the  imprisonment  of  the  prisoner,  and  does  not  operate  as  a 
bar  to  the  prosecution  as  in  case  of  former  aquittal.  This  view 
is  somewhat  strengthened  by  the  fact,  when  it  was  first  enacted, 
and  for  many  years,  thereafter,  this  section  constituted  a  part 
of  the  "  Habeas  Corpus  act."  Plainly  it  is  not  the  meaning 
of  this  section,  the  prisoner  could  be  set  at  liberty  at  the  sec- 
ond term  at  which  he  could  be  tried,  if  the  prosecution  could 
show  reasonable  grounds  for  a  continuance  of  the  cause.  Ex- 
press authority  is  given  to  continue  the  case  to  a  third  term  of 
court  for  cause  shown.  But  at  the  third  term  of  the  court  hav- 
ing jurisdiction  to  try  the  prisoners  for  the  offense  with  which 
they  are  charged,  unless  the  prosecution  is  ready  to  proceed 
with  the  trial,  they  are  entitled  to  be  set  at  liberty  on  habeas 
corpus,  or  perhaps  on  motion  in  open  court.  The  prisoner 
can  not  be  longer  detained  in  custody.  Nevertheless,  at  the 
third  term  of  court,  or  at  any  other  term,  if  the  prosecu- 
tion is  ready,  the  prisoner  may  be  tried,  if  still  in  custody.  It 
would  be  futile  to  continue  the  case  to  a  third  term  of  court 
unless  the  accused  could  then  be  tried.  Had  it  been  made  to 
appear,  the  prisoners,  at  the  second  term  of  court  after  indict- 
ment and  commitment,  moved  to  be  "  set  at  liberty,"  and 
the  prosecution  was  not  ready  for  trial,  and  would  not  be  at 
that  term,  and  could  not  show  cause  for  continuance,  then  the 
exact  case  would  have  arisen  when  they  would  be  entitled  to 
be  discharged  from  custody  under  this  statute.  The  motion 
would  prevail  at  any  subsequent  term  of  court  unless  the  prose- 
cution was  then  actually  ready  or  would  be  during  the  term, 
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as  the  prisoners  could  not  be  longer  kept  in  custody  by  a  con- 
tinuance of  the  cause. 

Our  statute  is  unlike  the  statutes  of  other  States  on  this 
subject,  that  have  been  the  subject  of  construction  in  their 
courts.  Had  this  section  provided,  as  does  some  of  the  stat- 
utes cited  in  other  States,  the  prisoner  should  not  only  be  "  set 
at  liberty,"  but  "acquitted  of  the  offense  charged,"  a  very  dif- 
ferent question  would  be  presented.  It  simply  provides,  if  the 
prisoner  is  not  tried  at  a  certain  term  of  the  court  having  juris- 
diction of  the  offense  with  which  he  is  charged,  he  shall  be 
"  set  at  liberty."  Nevertheless,  the  true  construction  is,  if  the 
prosecution  is  ready,  the  trial  may  go  on  at  any  term  of  court 
before  the  prisoner  is  actually  discharged. 

That  is  the  precise  case  here.  As  I  understand  the  record, 
it  was  at  the  third  term  of  court  after  indictment  found,  that 
defendants  moved  for  their  discharge,  because  they  had  not 
been  previously  tried,  but  the  prosecution  was  then  ready  for 
trial,  and  it  was  not  error  to  proceed.  It  matters  not,  it  may 
have  been  in  fact  the  fourth  term  of  court  of  the  court  having 
jurisdiction  of  the  offense, — still,  the  lapse  of  time  was  no  bar 
to  the  prosecution  itself.  The  prosecution  was  ready  for  trial 
when  the  motion  to  discharge  the  prisoners  was  made,  and  it 
Was  for  that  reason  properly  overruled. 

The  statutes  construed  in  Durham  v.  The  State,  9  Geo.  309, 
and  in  other  cases  cited,  are  so  unlike  the  one  we  are  consider- 
ing, that  those  cases  do  not  aid  in  the  construction  of  this 
section  of  our  statute.  Construing,  as  I  do,  our  statute  as 
constituting  no  bar  to  the  prosecution  itself,  the  conviction 
must  stand,  and  the  judgment  ought  to  be  affirmed. 

Mr.  Justice  Walker  :  I  concur  in  the  views  expressed 
in  this  dissenting  opinion. 
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John  Gallagher  et  al. 


The  People  of  the  State  of  Illinois. 

1.  Recognizance — may  be  forfeited  at  succeeding  term.  Where  the  cause 
in  which  a  party  is  recognized  to  appear  for  trial  is  not  tried,  but  con- 
tinued by  order,  or  by  operation  of  law,  a  forfeiture  may  be  declared,  even 
though  two  terms  have  elapsed  from  the  term  to  which  the  principal  was 
required  to  appear. 

2.  Same — construed  as  to  requiring  appearance  at  succeeding  term.  A  recogni- 
zance, conditioned  that  the  principal  shall  be  and  appear  before  the  court,  etc., 
on  the  first  clay  of  the  term  thereof,  to  be  holden  at,  etc.,  to  answer  unto  a  cer- 
tain crime,  (stating  it,)  and  abide  the  order  of  the  court,  and  not  depart  without 
leave,  requires  the  accused  to  appear  on  the  first  day  of  the  next  term,  and 
from  day  to  day  during  the  term,  and  from  term  to  term,  and  from  day  to  day 
of  each  term,  until  the  final  sentence  or  order  of  the  court,  to  answer  the  speci- 
fied charge. 

3.  Same — payment  of  costs  essential  to  setting  aside  forfeiture.  The  statute 
provides  that  no  forfeiture  of  recognizance  shall  be  set  aside  until  the  accused 
shall  have  paid  all  costs  made  on  the  recognizance.  An  offer  to  pay  is  not  a 
literal  compliance  with  this  provision ;  and  even  if  the  court  has  the  power  to 
permit  the  costs  to  be  paid  after  the  entry  of  a  motion  to  set  the  forfeiture 
aside,  the  statute  has  made  the  setting  the  same  aside  discretionary. 

4.  Criminal  law — defendant's  right  to  discharge  at  third  term.  A  defendant 
in  an  indictment,  under  bail,  to  be  entitled  to  his  discharge  from  bail  and 
proscution  at  the  third  term  of  the  court,  must  appear  and  demand  his  trial  at 
such  term.  Where  the  record  fails  to  show  that  the  various  continuances  were 
had  on  the  application  of  the  People,  or  that  the  defendant  was  present  and 
ready  for  trial,  this  court  can  not  say  he  was  entitled  to  be  discharged. 

Writ  of  Error  to  the  Circuit  Court  of  Champaign  county ; 
the  Hon.  C.  B.  Smith,  Judge,  presiding. 

Messrs.  Somers  &  Wright,  for  the  plaintiffs  in  error. 

Mr.  J.  K.  Edsall,  Attorney  General,  and  Mr.  M.  W.  Mat- 
thews, for  the  People. 
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Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

Gallagher,  plaintiff  in  error,  was  indicted,  at  the  September 
term,  1874,  of  the  Champaign  circuit  court,  for  selling  liquor 
to  minors.  He,  at  the  same  term,  with  McCann,  entered  into 
a  recognizance  for  his  appearance  at  the  next  term,  and  to 
abide  the  order  of  the  court,  and  not  depart  therefrom  with- 
out leave.     The  recognizance  was  in  the  penalty  of  $300. 

At  the  September  term,  1876,  the  court,  on  motion  of  the 
State's  Attorney,  declared  a  forfeiture  of  the  recognizance, 
and  a  scire  facias  was  awarded.  Thereupon,  the  writ  was 
issued,  and  served  on  the  recognizors  on  the  1st  day  of  Feb- 
ruary, 1877.  At  the  following  March  term,  on  the  6th  day 
of  April,  defendants,  having  failed  to  plead,  were  defaulted, 
the  judgment  of  forfeiture  was  made  absolute,  and  execution 
awarded. 

On  the  9th  of  April,  1877,  defendants  entered  their  motion 
to  set  aside  the  forfeiture  entered  at  the  previous  term  and  the 
default  entered  at  that  term,  but  the  court  overruled  the  mo- 
tion, and  the  record  is  brought  to  this  court  on  error. 

It  is,  first,  urged  that  the  court  erred  in  granting  a  forfeit- 
ure at  a  term  subsequent  to  that  named  for  the  appearance  of 
accused,  as  there  was  no  undertaking  for  his  appearance  at 
any  future  term ;  that  the  court  had  no  power  to  render  a  for- 
feiture, except  on  a  default  at  the  term  named  in  the  recogni- 
zance, and,  as  that  term  had  passed,  and  two  other  terms  had 
intervened,  the  order  was  made  without  authority  of  law. 

A  forfeiture  of  a  recognizance,  similar  to  the  one  under 
consideration,  was  taken  at  a  term  subsequent  to  that  named 
for  defendant's  appearance,  in  the  case  of  Norfolk,  v.  The  Peo- 
ple, 43  111.  9,  and  it  was  held  that  the  forfeiture  was  good, — 
that  the  legal  effect  of  such  a  recognizance  was,  that  if  the 
case  was  not  disposed  of  at  that  term,  it  might  be  continued  as 
other  unfinished  business. 

The  same  rule  is  announced  in  Stokes  v.  The  People,  63  111. 
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489.     In  this  case,  the  cause  was  continued,  if  not  otherwise, 
by  operation  of  the  statute,  as  unfinished  business. 

Defendant  might  have  appeared,  or  his  recognizor  might 
have  surrendered  him  at  the  term  to  which  he  was  recognized 
to  appear,  or  any  of  the  succeeding  terms,  or  in  vacation,  at 
any  time  before  a  forfeiture,  and  had  the  recognizance  dis- 
charged. This  afforded  them  ample  opportunity  to  have 
avoided  a  forfeiture,  but  they  failed  to  avail  of  it,  and  have 
no  right  to  complain. 

It  is,  however,  urged  that  this  recognizance  is  not  conditioned 
according  to  the  297th  section  of  the  Criminal  Code.  We 
fail  to  perceive  that  the  objection,  in  fact,  exists.  As  con- 
strued under  the  previous  requirements  of  the  statute,  this 
recognizance  does  require  all  that  is  imposed  by  the  statute. 
Although  not  within  the  recognizance,  in  terms,  the  accused 
was,  under  the  decisions  referred  to,  required  to  appear  on  the 
first  day  of  the  next  term,  and  from  day  to  day  during  the 
term,  and  from  term  to  term,  and  from  day  to  day  of  each 
term,  until  the  final  sentence  or  order  of  the  court,  and  to 
answer  the  specified  charge.  Had  all  that  is  enumerated  in 
that  section  been  incorporated  in  the  recognizance,  it,  in  legal 
effect,  would  have  been  only  the  same  as  it  now  is,  and  no 
more.  The  statute  gives  no  form,  but  requires  that  it  shall 
be  so  conditioned  as  to  require  of  the  accused  the  perform- 
ance of  the  enumerated  acts.  This  being  so,  the  form  or  lan- 
guage employed  is  immaterial,  if  it  is  sufficient  in  legal  effect; 
and  the  language  employed  in  this  case  has  accomplished  that 
object,  the  requirement  of  the  statute  is  satisfied  and  the 
recognizance  sufficient. 

It  is,  again,  urged  that,  under  the  438th  section  of  the 
Criminal  Code,  Gallagher  was  entitled  to  be  discharged  at  the 
third  term  after  bail  was  given,  and  that  he  was  not  required 
to  appear  at  the  term  at  which  the  forfeiture  was  taken.  The 
record  presents  no  grounds  to  support  this  objection.  There 
is  nothing  to  show  that  the  various  continuances  were  had  on 
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the  application  of  the  People,  or  that  accused  was  present, 
ready  for  or  demanding  a  trial. 

This  section  provides  for  two  classes  of  cases — the  first  pro- 
vides for  persons  imprisoned  and  not  admitted  to  bail,  and 
the  other  for  persons  not  imprisoned,  but  under  bail.  The 
case  of  Brooks  v.  The  People,  ante,  p.  327,  fell  within  the  pro- 
visions relating  to  persons  not  under  bail,  but  imprisoned; 
and  it  was  held,  the  accused  was  entitled  to  be  released  from 
confinement  at  the  fourth  term,  and  could  not  be  required  to 
go  to  trial,  and  it  was  error  to  put  the  prisoner  on  trial  at 
the  fourth  term,  unless  he  had  applied  for  a  continuance  at 
one  of  the  previous  terms  of  the  court;  but  this  section  only 
authorizes  the  accused,  who  is  under  bail,  to  demand  a  trial, 
and,  if  not  granted  at  the  third  term,  to  be  discharged  from 
bail  and  prosecution  under  the  indictment  then  pending.  It 
does  not  provide  that  he  shall  be  unconditionally  discharged  at 
the  third  term,  but  only  on  condition  that  accused  shall  demand 
and  be  refused  a  trial  at  that  term.  Hence,  this  case  is  unlike 
Brooks  v.  The  People,  supra,  which  does  not  govern  this  case. 

It  is  claimed  that  the  court  below  erred  in  not  setting  aside 
the  forfeiture  entered  at  the  previous  term.  It  is  said  the 
principal  in  the  recognizance  was  sick  at  that  term.  The 
310th  section  of  the  Criminal  Code  expressly  provides  that 
no  such  forfeiture  shall  be  set  aside  until  the  accused  shall 
pay  the  costs  of  such  recognizance.  An  offer  to  pay  is  not  a 
literal  compliance  with  this  provision ;  and  even  if  the  court 
had  the  power  to  permit  the  costs  to  be  paid  after  the  entry 
of  the  motion,  still,  the  statute  has  made  the  setting  aside  of 
the  default  discretionary  with  the  court,  and  a  refusal  to  permit 
them  to  be  so  paid  was  not  such  abuse  of  the  discretion  as  to 
require  a  reversal.  Plaintiffs  in  error  did  not  pay  the  costs, 
and  hence  they  did  not  legally  entitle  themselves  to  have  the 
forfeiture  set  aside. 

Perceiving  no  error  in  the  record,  the  judgment  of  the  court 

below  is  affirmed.  7    ,  ,     «.        -, 

Judgment  affirmed. 
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Mr.  Justice  Dickey,  dissenting : 

Former  statutes  required  the  condition  of  a  recognizance  in 
such  case  to  provide  simply  that  the  accused  should  appear 
and  answer  to  the  charge  at  a  given  term,  to  be  named  in 
the  recognizance,  and  not  depart  the  court  without  leave. 
Under  such  recognizance,  it  was  held  by  this  court  that  the 
surety  was  bound  for  the  appearance  of  the  accused,  not  only 
during  the  term  named  in  the  recognizance,  but  from  term  to 
term,  until  discharged  by  order  of  the  court.  [Norfolk  v.  The 
People,  43  111.  9,  and  Stokes  v.  The  People,  63  id.  489.)  The 
statute  afterwards  passed,  and  now  in  force,  requires  such 
recognizance  to  be  "so  conditioned  as  to  bind  the  accused"  to 
appear  at  the  court  on  the  first  day  of  the  next  term  thereof  to 
be  holden  in  the  county  (specifying  the  time  and  place  of  hold- 
ing the  same),  "from  day  to  day  and  from  term  to  term,  and 
from  day  to  day  of  each  term,"  until  the  final  order  of  the 
court,  and  to  abide  such  final  order,  and  not  depart  without 
leave. 

To  my  mind,  the  object  of  this  modification  of  the  statute 
on  this  subject  was,  to  protect  the  bail  from  being  entrapped 
into  an  undertaking  not  expressly  stated  in  the  recognizance. 
This  amendment  is  a  remedial  statute.  The  evil  to  be  reme- 
died was,  that  under  the  law,  as  declared  in  the  cases  supra, 
an  unlearned  person  becoming  bail  in  the  old  form  was  very 
liable  to  be  misled  by  the  terms  of  the  recognizance  as  to  the 
scope  of  his  undertaking,  and  to  suppose  that  he  was  under- 
taking merely  for  the  appearance  of  the  accused,  from  day  to 
day,  during  the  first  term  of  the  court.  To  prevent  such  mis- 
apprehension, the  statute  requires  that  the  undertaking  of  the 
bail  shall  be  fully  and  specifically  stated  in  the  condition  of 
the  recognizance.  In  this  case,  the  condition  of  the  recogni- 
zance says  nothing  on  the  subject  of  the  appearance  of  the 
accused  beyond  the  term  next  after  the  taking  of  the  recogni- 
zance. It  does  not  follow  that  the  recognizance  is  void,  but 
I  think  it  does  follow  that  the  liability  of  the  bail  upon  the 
recognizance   is   not  to  be  extended,  by  construction,  beyond 
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the  express  undertakings  actually  incorporated  in  the  condition 
of  the  recognizance. 

Upon  this  construction  of  the  recognizance,  the  bail  is  not 
shown  to  have  failed  in  his  undertaking. 


Ninian  W.  Edwards  et  al 

v. 

The  People  of  the  State  of  Illinois. 

1.  Taxes  and  taxation — per  cent  certified  to  by  Auditor,  etc.,  may  exceed 
amount  of  State  tax  appropriated.  A  tax  levied  for  State  purposes  is  not  roid, 
in  whole  or  in  part,  for  the  reason  that  the  rate  per  cent  fixed  by  the  Governor, 
Auditor  and  Treasurer,  and  certified  by  the  Auditor,  will  produce  a  larger 
amount  than  is  authorized  by  law  to  be  levied.  These  officers  may  fix  such 
rate  per  cent  as,  in  their  judgment,  will  produce  the  net  amount  required,  after 
deducting  commissions  and  probable  losses  in  the  collection  of  the  revenue. 

2.  Same — law  in  reference  to  State  tax  to  be  levied.  While  the  constitution 
requires  the  legislature  to  provide  for  its  appropriations  and  determine  the 
amount  of  revenue  to  be  raised  for  State  purposes,  it  does  not  require  it  to  fix 
the  rate  per  cent  to  raise  the  required  amount,  and  does  not  prohibit  the  legis- 
lature from  assigning  that  duty  to  certain  State  officers. 

3.  Same — statute  repealed.  The  Revenue  act  of  March  30,  1872,  in  connec- 
tion with  the  amendment  of  May  3,  1873,  worked  a  repeal  of  all  prior  conflict- 
ing laws,  whether  found  in  general  laws  or  in  special  charters  of  cities  and 
towns. 

4.  Same — as  to  limit  to  municipal  taxation.  Section  122,  of  the  Revenue  act 
of  1873,  does  not  repeal  that  part  of  the  charter  of  the  city  of  Springfield  which 
prohibits  the  levy  of  a  tax  exceeding  two  and  one-half  per  cent  on  the  assessed 
valuation  of  property  in  the  city. 

5.  A  general  law,  requiring  a  city  to  make  return  of  the  amount  of  taxes 
it  requires  to  be  levied  to  the  county  clerk  of  the  county,  anything  in  its  char- 
ter to  the  contrary  notwithstanding,  does  not  work  a  repeal  of  a  provision  in 
its  charter  prohibiting  the  city  from  levying  over  a  certain  rate  per  cent  for 
taxes,  but  the  city  is  bound  to  obey  both  laws,  there  being  no  conflict  between 
them. 

6.  Same — constitutionality  of  the  Revenue  lata.  The  fact  that  certain  credits 
and  deductions  are  allowed,  in  the  assessment  of  personal  property,  under  the 
Revenue  law,  for  taxation,  does  not  establish  a  want  of  uniformity  in  the  levy 
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of  taxes,  as  the  law  operates  alike  upon  all  persons.     The  want  of  perfect 
equality  in  taxation  affords  no  ground  to  defeat  a  judgment  for  taxes. 

7.  Same  —  errors  not  affecting  substantial  justice.  Errors  and  informalities 
in  the  assessment,  levy  and  collection  of  taxes,  not  affecting  the  substantial 
justice  of  the  tax.  present  no  ground  to  defeat  its  collection,  they  being  obvi- 
ated by  sec.  191  of  the  Revenue  act. 

8.  Same — enjoining  taxes  to  pay  interest  on  bonds.  If  municipal  bonds  are 
absolutely  void,  it  may  be  that  taxes  levied  to  pay  interest  on  them  would  be 
enjoined;  but  when  the  validity  of  such  bonds  is  called  in  question  in  a  col- 
lateral proceeding,  to  which  the  holders  of  the  bonds  are  not  made  parties,  it 
must  clearly  appear  that  they  are  void,  to  justify  the  court  in  defeating  the 
collection  of  taxes  to  pay  interest  thereon. 

9.  Municipal  subscription — validity  as  depending  on  proper  time  of  election. 
Where  a  law  authorizing  a  municipal  subscription  to  a  railway  corporation 
upon  an  affirmative  vote,  provided  that  "no  vote  shall  be  taken  unless  at  a 
regular  election  for  town  and  county  officers,"  it  was  held,  that  a  liberal  con- 
struction of  the  act  authorized  a  vote  at  an  election  for  either  town  or  county 
officers,  and  that  a  vote  on  the  question,  at  a  regular  election  for  county  offi- 
cers, was  a  substantial  compliance  with  the  law. 

10.  Same — when  issued  to  company  after  consolidation  and  change  of  name. 
Where  a  railway  company  has  power  to  consolidate  with  another  company, 
and  thus  change  its  name,  a  subscription  voted  for  a  part  of  its  capital  stock 
will  be  regarded  as  having  been  made  with  reference  to  such  power,  and  the 
exercise  of  the  power  will  not  release  the  subscription,  but  the  consolidated 
company  may  enforce  the  same. 

Writ  of  Error  to  the  County  Court  of  Sangamon  county ; 
the  Hon.  James  H.  Matheny,  Judge,  presiding. 

This  was  an  application,  by  the  collector  of  Sangamon 
county,  for  judgment  against  certain  real  estate  of  the  plaintiffs 
in  error,  for  taxes  due  thereon  for  the  year  1876  and  prior 
years.  The  plaintiffs  in  error  objected  to  the  rendition  of 
judgment  on  various  grounds,  which  objections  were  over- 
ruled, and  judgment  rendered  by  the  county  court  for  the 
delinquent  taxes. 

Mr.  1ST.  W.  Edwards,  Messrs.  McClernand  &  Keyes,  and 
Mr.  N.  M.  Broadwell,  for  the  plaintiffs  in  error. 

Mr.  James  K.  Eds  all,  Attorney  General,  for  the  State. 
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Mr.  John  C.  Snigg,  and  Mr.  John  Mayo  Palmer,  for 
the  city  of  Springfield. 

Mr.  Kobert  H.  Hazlett,  State's  Attorney,  and  Mr.  Chas. 
P.  Kane,  for  Sangamon  county. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

The  first  question  presented  by  the  record  is,  whether  the 
tax  levied  for  State  purposes  is  void,  in  whole  or  in  part,  for 
the  reason  the  rate  per  cent  certified  by  the  Auditor  would 
produce  a  larger  amount  than  was  authorized  by  law  to  be 
raised. 

Sec.  118,  chap.  120,  Eev.  Stat.  1874,  page  877,  provides: 
"  The  Governor,  Auditor  and  Treasurer  shall,  annually,  on 
the  completion  of  the  assessment  and  equalization  of  property, 
ascertain  the  rate  per  cent  required  to  produce  the  amount  of 
taxes  levied  by  the  General  Assembly."  Sec.  120,  of  the  same 
act,  declares:  "The  Auditor  shall,  annually,  compute  and 
certify  to  the  county  clerks  such  separate  rates  per  cent  as  will 
produce  the  net  amounts  of  State  taxes  authorized  to  be 
levied." 

It  is  unreasonable  to  believe  that  it  was  ever  contemplated 
by  the  legislature  that  the  whole  amount  of  the  taxes  levied 
for  a  given  year  would  be  collected.  The  history  of  the  State, 
from  its  organization  down  to  the  present  time,  will  demon- 
strate that  such  a  thing  has  never  occurred.  Commissions 
have  to  be  paid  from  the  amount  collected  to  townships ;  allow- 
ances have  to  be  made  for  such  taxes  as  can  not  be  collected 
by  the  different  officers;  lands  may  be  forfeited  to  the  State 
for  the  want  of  bidders,  and  in  various  other  ways  losses  may 
occur  which  will  necessarily  detract  from  the  amount  of  the 
levy.  If,  therefore,  the  Governor,  Auditor  and  Treasurer,  in 
the  determination  of  the  rate  per  cent,  should  be  limited  to  the 
exact  amount  which  would  raise  the  amount  authorized  by 
the  legislature,  making  no  allowances  for  commissions  and 
losses  in  the  collection  of  the  revenue,  the  result  would  be  a 
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constant  embarrassment  of  the  State  in  meeting  its  liabilities 
and  current  expenses,  on  account  of  a  deficit  in  the  amount 
raised  each  year. 

We  can  not  give  the  law  which  places  this  responsible  duty 
in  the  hands  of  these  high  officers  of  the  State  such  a  narrow 
construction.  When  they  enter  upon  the  discharge  of  the 
duty  imposed,  they  have  before  them  the  assessed  value  of  all 
the  property  in  the  State.  The  law  fixes  the  amount  of  reve- 
nue to  be  raised  upon  that  assessment.  In  ascertaining  the 
rate  per  cent  necessary  to  raise  the  required  amount,  it  is 
proper  for  them  to  take  into  consideration  the  past  history  of 
the  State  in  regard  to  the  amount  of  losses  and  deductions 
which  will  probably  occur  in  the  collection  of  the  revenue,  and, 
in  the  exercise  of  their  judgment  upon  this  basis,  fix  upon  a 
rate  per  cent  which  will  produce  the  net  amount  required  to 
be  raised.  Indeed,  the  language  of  sec.  120  does  not  seem  to 
leave  room  for  a  doubt  in  regard  to  what  was  intended.  The 
rates  per  cent  required  to  be  certified  to  the  county  clerks,  as 
therein  declared,  are  such  "  as  will  produce  the  net  amount  of 
State  taxes  authorized  to  be  levied/'  Nor  can  the  act  in  ques- 
tion, under  a  reasonable  interpretation,  be  held  to  be  in  con- 
flict with  any  provision  of  the  constitution  of  1870,  as  supposed. 
The  constitution,  it  is  true,  requires  the  legislature  to  provide 
for  the  appropriations,  and  determine  the  amount  of  the  reve- 
nue to  be  raised ;  but  we  are  aware  of  no  provision  in  that 
instrument  which  requires  the  legislature  to  fix  the  rate  per 
cent  necessary  to  raise  the  required  amount  of  revenue,  or  that 
prohibits  the  legislature  from  assigning  that  duty  to  the  offi- 
cers named  in  the  act. 

It  is  also  contended,  that  certain  taxes  assessed  for  State 
purposes  should  have  been  applied  in  discharge  of  the  local 
railroad  aid  debts,  under  the  provisions  of  the  act  of  April 
16,  1869.  This  question  it  will  not  be  necessary  here  to  con- 
sider, as  it  is  disposed  of  by  Ramsey  v.  Hceger,  76  111.  432. 
It  was  there  held,  the  act  of  1869  did  not  constitute  a  contract 
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between  the  State  and  the  creditors  of  the  counties  and  other 
localities  intended  to  be  aided  by  the  provisions  of  the  act. 

Several  objections  were  interposed  to  the  taxes  levied  for 
and  on  behalf  of  the  city  of  Springfield,  but  we  do  not  under- 
stand these  objections  go  to  the  extent  of  affecting  the  substan- 
tial justice  of  the  tax,  except  the  objection  that  the  city  exceeded 
the  limit  prescribed  by  law  in  the  amount  of  the  levy. 

The  amount  of  tax  certified  by  the  city  to  the  county  clerk, 
and  by  him  extended  upon  the  collector's  books,  for  the  year 
1876,  was  $165,774.  The  assessed  value  of  the  property  in 
the  city  for  the  same  year  amounted  to  $5,644,985.  Upon 
this  assessment,  the  rate  per  cent  to  produce  the  amount  of 
the  levy  would  be  nearly  three  per  cent.  It  is  conceded  that 
the  rate  per  cent  exceeds  the  prohibition  contained  in  the 
special  charter  of  the  city  of  Springfield,  that  charter  allowing, 
for  all  purposes,  a  levy  of  but  two  and  one-half  per  cent. 

The  attorneys  for  the  city,  however,  claim  that  the  levy 
may  be  sustained  under  sec.  122  of  the  Revenue  act  of  1873, 
Rev.  Stat.  1874,  page  878,  under  which,  it  is  contended,  there 
is  no  limitation  of  the  amount  of  tax  a  city  may  levy.  Again, 
it  is  contended  the  provision  in  the  act  of  1873,  known  as  the 
"  City  Tax  Act,"  that  "the  aggregate  amount  of  taxes  levied 
for  any  one  year  shall  not  exceed  the  rate  of  three  per  cent 
upon  the  aggregate  assessed  valuation  of  all  property  assessed," 
authorizes  the  levy. 

It  is,  doubtless,  true,  that  the  adoption  of  sec.  4,  art.  9,  of 
the  constitution  of  1870,  rendered  a  revision  of  our  Revenue 
law  necessary,  in  order,  if  for  no  other  purpose,  that  a  return 
of  all  unpaid  taxes  might  be  made  to  some  general  officer  of 
the  county  who  had  authority  to  collect,  and  make  sale  of  lands 
in  case  the  taxes  should  not  be  paid.  The  Revenue  act  of 
March  30,  1872,  accomplished  that  purpose,  and  in  connection 
with  the  amendment  of  May  3,  1873,  Laws  of  1873,  p.  45, 
worked  a  repeal  of  all  prior  conflicting  laws,  whether  such 
conflict  should  be  found  in  the  provisions  of  general  laws  or 
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those  of  special  charters  in  cities,  as  was  held  in  Andrews  v. 
The  People,  75  111.  605. 

But  did  sec.  122  repeal  the  provision  in  the  charter  of 
Springfield  which  prohibits  the  city  from  levying  a  tax  ex- 
ceeding two  and  one-half  per  cent?     The  section  is  as  follows: 

"Sec.  122.  The  proper  authorities  of  towns,  townships, 
districts,  and  incorporated  cities,  towns  and  villages,  collecting 
taxes  under  the  provisions  of  this  act,  shall,  annually,  on  or 
before  the  second  Tuesday  in  August,  certify  to  the  county 
clerk  the  several  amounts  which  they,  severally,  require  to  be 
raised  by  taxation,  anything  in  their  respective  charters,  or  in 
acts  heretofore  passed  by  the  General  Assembly  of  this  State, 
to  the  contrary  notwithstanding." 

The  substance  of  this  section  was  originally  enacted  as  sec- 
tion 122,  in  the  act  of  March  30,  1872,  the  first  Revenue  law 
passed  after  the  adoption  of  the  constitution,  and  its  purpose, 
no  doubt,  was,  to  provide  a  uniform  system  throughout  the 
State  under  which  taxes  should  be  extended  and  levied. 
Where  a  return  is  made  to  a  general  officer,  like  the  county 
clerk,  any  person  owning  property  in  the  county,  upon  going 
to  that  office,  could  ascertain  the  amount  of  the  various  levies 
required  for  all  purposes.  But  the  fact  that  a  city  was  required, 
by  a  certain  date,  to  make  return  of  the  amount  of  the  levy 
required  to  the  county  clerk,  anything  in  the  charter  to  the 
contrary  notwithstanding,  can  not,  by  any  fair  or  legitimate 
construction  of  the  language  used,  be  held  to  work  a  repeal 
of  a  provision  in  the  charter  prohibiting  the  city  from  levying 
over  a  certain  per  cent  for  taxes.  No  conflict  exists  between 
sec.  122  and  the  prohibition  contained  in  the  charter.  One 
relates  to  one  subject,  and  the  other  to  another  and  different 
subject.  The  authorities  of  the  city  of  Springfield  were  bound 
to  obey  the  requirement  of  sec.  122  in  making  a  return,  and 
at  the  same  time,  as  to  the  amount  of  return,  they  were  con- 
trolled by  the  charter. 

So  far  as  reliance  is  placed  upon  the  City  Tax  act,  so  called, 
that  position  is  fully  answered  by  the  decision  of  this  court  in 
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The  People  v.  Cooper,  83  111.  585,  where  the  act  was  held  to 
be  unconstitutional  in  all  its  parts. 

Plaintiffs  in  error  also  insist,  that  the  taxes  levied  to  pay  inte- 
rest on  toAvnship  bonds  can  not  be  sustained,  for  the  reason,  as 
they  claim,  the  bonds  were  issued  without  authority  of  law  and 
are  void .  If  the  bonds  were  absolutely  void,  it  may  be  true  taxes 
could  not  be  collected  to  pay  interest  upon  them,  but  when 
the  bonds  are  called  in  question  in  a  collateral  proceeding, 
the  holder  of  the  bonds  not  being  a  party  to  the  proceeding, 
it  should  clearly  appear  that  the  bonds  were  void,  before  a 
court  would  undertake  to  so  hold.  The  first  objection  to  the 
bonds  is,  the  election  at  which  they  were  voted  by  the  voters  of 
the  town  of  Springfield,  was  not  held  at  a  regular  town  election, 
as  required  by  the  law.  The  charter  of  the  Pana,  Springfield 
and  Northwestern  Railroad  Company,  under  which  the  elec- 
tion was  held,  provides,  "  no  vote  shall  be  taken  unless  at  a 
regular  election  for  town  and  county  officers."  The  election 
was  held  at  the  regular  county  election,  on  the  7th  day  of 
November,  1865.  The  language  conferring  the  power  to  vote 
is  somewhat  ambiguous,  but  it  should  receive  a  reasonable  con- 
struction, such  as  will  sustain,  if  possible,  the  acts  had  under 
it  and  the  rights  acquired  by  virtue  of  the  act.  It  is  manifest, 
if  the  language  employed  should  receive  a  literal  construction, 
no  vote  could  be  had,  because  town  and  county  officers  were 
not,  under  our  law,  elected  at  the  same  time.  But  we  are  sat- 
isfied the  manifest  intent  of  the  act  was  to  authorize  an  elec- 
tion at  the  time  of  the  regular  election  for  town  or  county 
officers,  when  a  full  and  fair  expression  of  the  voters  at  the 
polls  could  be  had.  This  has  been  done,  and  the  vote  at  the 
regular  election  for  county  officers  was,  in  our  opinion,  a  sub- 
stantial compliance  with  the  law.  Again,  the  bonds  are  claimed 
to  be  void  on  the  ground  the  subscription  was  voted  to  the 
capital  stock  of  the  Pana,  Springfield  and  Northwestern  Rail- 
road Company,  and  issued  to  the  Springfield,  Illinois  and 
Southeastern  Railroad  Company.  The  right  of  the  Pana, 
Springfield  and  Northwestern  Railroad   Company  to  consoli- 
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date  its  road  with  the  Illinois  Southeastern  Railroad  Company, 
and  thus  form  the  Springfield  and  Illinois  Southeastern  Kail- 
road  Company,  is  not  questioned  or  denied.  Where  a  rail- 
road company  has  power  to  consolidate  with  another  company, 
and  thus  change  its  name,  a  subscription  to  the  capital  stock 
of  such  company  must  be  regarded  as  having  been  made  with 
reference  to  such  power,  and  the  exercise  of  the  power  will  not 
release  the  subscribers  to  the  capital  stock  of  the  company 
from  the  subscription.  Ottawa,  Oswego  and  Fox  River  Valley 
Railroad  Company  v.  Black,  79  111.  262.  We  do  not  regard 
the  objection  to  the  tax  levy  to  pay  the  interest  on  the  bonds 
as  well  taken. 

It  is  also  objected,  that  the  revenue  law  is  unconstitutional, 
because  the  method  of  assessing  is  not  uniform.  The  fact  that 
certain  credits  and  deductions  may  be  allowed  in  the  assess- 
ment of  personal  property,  does  not  establish  a  want  of  uni- 
formity. Where  a  law  operates  alike  upon  all  persons  and 
property  like  situated,  it  may  be  regarded  as  uniform.  This, 
as  we  understand  our  revenue  law,  is  its  practical  operation. 
Perfect  equality  in  taxation  is  a  problem  of  difficult  solution. 
One  may  be  assessed  too  low  and  escape  his  just  proportion 
of  taxation,  or  another  person  too  high,  and  be  compelled  to 
pay  too  much,  and  yet,  such  are  evils  which  it  is  difficult  for 
the  most  perfect  system  of  taxation  to  remedy ;  and  because 
such  individual  cases  may  occur,  affords  no  ground  to  defeat 
a  judgment  for  a  tax  levy.  The  remedy  for  such  individual 
cases  is  before  the  different  boards  of  revision  provided  by 
the  statute. 

Other  objections  have  been  urged  on  account  of  errors  and 
informalities  in  the  proceedings  of  the  officers,  but  as  they  do 
not  affect  the  substantial  justice  of  the  tax,  under  the  recent 
decisions  of  this  court  they  are  obviated  by  sec.  191  of  the 
Revenue  act. 

The  judgment  will  be  reversed  as  to  the  city  tax  of  the  city 
of  Springfield ;  in  all  other  respects  it  will  be  affirmed. 

Judgment  affirmed  in  part,  and  in  part  reversed. 
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Scholfield,  Ch.  J.,  and  Walker,  J.,  dissenting. 

Scholfield,  C.  J.  and  Walker,  J. :  We  do  not  concur  in 
so  much  of  this  opinion  as  holds  that  the  Governor,  Auditor 
and  Treasurer  may,  in  the  discharge  of  the  duty  enjoined  by 
statute  of  "ascertaining  the  rate  per  cent  required  to  produce 
the  amount  of  taxes  levied  by  the  General  Assembly,"  declare 
a  rate  per  cent  which,  applied  to  the  aggregate  assessed  valua- 
tions, will  produce  a  sum  in  excess  of  the  amount  levied  by 
the  General  Assembly. 

Taxation  ought  to  be  levied,  undoubtedly,  so  that  the  needed 
revenue  shall  be  brought  into  the  treasury  at  the  proper  time ; 
and  to  accomplish  this,  it  is  conceded,  failures  in  collection 
must  be  anticipated.  But  this  applies  to  the  General  Assem- 
bly, and  not  to  those  whose  function  is  merely  to  determine 
the  rate  per  cent  required  to  raise  a  given  sum,  and  we  must 
presume  that  the  levy,  as  made  by  the  General  Assembly,  is 
designed  to  cover  failures  in  collection.  It  is  obvious, 
that  adding  to  the  sum  levied  by  the  General  Assembly  an 
amount  sufficient  to  meet  anticipated  failures  in  collection,  is 
but  making  a  levy  for  that  amount,  or,  in  other  words,  impos- 
ing upon  the  tax-payer  the  additional  rate  per  cent  necessary 
to  produce  that  amount.  But  the  power  of  imposing  or  levy- 
ing taxes  is  a  legislative  power,  whether  exercised  by  the  Gen- 
eral Assembly,  by  counties,  towns,  school  districts  or  municipal 
corporations,  and  it  can  not  be  delegated  to  purely  ministerial 
officers.  Cooley  on  Taxation,  p.  40,  41 ;  Burroughs  on  Taxa- 
tion, p.  194,  §  91. 

If  such  officers  may  increase  the  rate  of  taxation,  with  no 
other  limitation  or  restriction  on  their  action  than  their  judg- 
ment of  the  extent  there  will  be  failures  in  future  collections, 
many  of  the  constitutional  guarantees  against  improvident  or 
oppressive  taxation  will  be  of  little  value. 

We  held  in  Ramsey  v.  Hoeger,  76  111.  432,  that  the  duties 
enjoined  upon  the  Governor,  Auditor  and  Treasurer,  in  re- 
spect of  the  levy  of  taxes,  was  purely  ministerial,  and  it  is 
difficult  to  appreciate  how,  in  view  of  that  decision,  their  action 


1878.] 


Cole  et  al.  v.  Milmine  et  al. 


349 


Opinion  of  the  Court. 


here  can  be  sustained.  We  believe  that  this  ruling,  as  a  pre- 
cedent, is  a  most  dangerous  one,  and  that  injurious  results  will 
flow  from  it  if  it  shall  be  adhered  to. 


B.  B.  Cole  et  al. 


George  Milmine  et  al. 

Gambling  contract — purchase  of  grain  for  future  delivery.  Where  wheat  is, 
in  fact,  purchased  by  the  plaintiff  for  the  defendant,  upon  contract  between 
them,  the  fact  that  it  is  to  be  delivered  at  a  future  day  does  not  bring  the 
transaction  within  the  prohibition  of  the  statute  in  relation  to  gambling  con- 
tracts. 

Appeal  from  the  Circuit  Court  of  Champaign  county ;  the 
Hon.  C.  B.  Smith,  Judge,  presiding. 

Mr.  S.  F.  White,  and  Mr.  J.  O.  Cunningham,  for  the  ap- 
pellants. 

Mr.  Thomas  J.  Smith,  for  the  appellees. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  action  was  brought  on  two  promissory  notes  given  in 
settlement  of  a  deal  in  wheat  between  the  parties,  and  the  de- 
fense sought  to  be  made  is,  that  it  was  in  the  nature  of  a  gam- 
bling transaction,  and  hence   void  under  our  statute. 

That  some  slight  errors  occurred  on  the  trial,  both  in  the 
admission  of  evidence  and  in  the  giving  of  instructions,  is 
apparent,  but  it  is  so  clearly  proven  the  notes  in  suit  were 
given  for  losses  on  wheat  actually  bought  by  plaintiffs  for 
defendants,  that  we  can  not  believe  the  slight  errors  complained 
of  tended,  in  any  degree,  to  produce  the  verdict  that  was  ren- 
dered. The  evidence  is,  the  wheat  was,  in  fact,  purchased  and 
paid  for  on  account  of  defendants,  and  the  fact  it  was  to  be 
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delivered  at  a  future  day  agreed  upon  did  not  bring  it  within 

the  prohibition  of  the  statute.     Defendants  could  have   had 

the  wheat  delivered  to  them  if  they  had  so  elected.     The  fact 

defendants  gave  their  notes  in   settlement  is  a  concession  the 

wheat  was  bought  for  them,  and  if  not  illegal,  the  contract 

was  binding  upon  them.     That  it  was  a  bona  fide  purchase  is 

proven  by  a  great  preponderance  of  the  evidence. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 


Berry  Davis 

v. 

The  People  of  the  State  of  Illinois. 

Criminal  law — self-defense.  It  is  not  true,  as  a  matter  of  law,  that,  where 
one  menaces,  and  threatens  to  strike,  and  does  strike  another  with  his  hand 
or  fist,  the  latter  is  not,  in  any  case,  justified  in  using  a  deadly  weapon  upon 
the  assailant.  Whether  the  use  of  such  weapon  is  justified,  must  depend  upon 
the  fact  whether  the  party  was  in  imminent  peril  of  receiving  great  bodily 
harm,  or  had  reasonable  ground  to  so  believe,  and  that  such  act  was  necessary 
to  prevent  the  same. 

Writ  of  Error  to  the  Circuit  Court  of  Clark  county; 
the  Hon.  Oliver  L.  Davis,  Judge,  presiding. 

Messrs.  Kobinson,  Knapp  &  Shutt,  and  Messrs.  White- 
head &  Jones,  for  the  plaintiff  in  error. 

Mr.  James  K.  Edsall,  Attorney  General,  for  the  People. 
Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

At  the  April  term,  1877,  of  the  Clark  circuit  court,  plaintiff 
in  error  was  convicted  of  the  crime  of  manslaughter,  and  sen- 
tenced to  the  penitentiary  for  three  years.  He  brings  the 
record  here,  and  assigns  various  errors, — the  first  one  of  which 
is,  that  the   record  does  not  show  that  the   indictment  was 
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returned  into  open  court  by  the  grand  jury.  The  amended 
record,  which  has  been  filed,  shows  that  the  grand  jury  brought 
the  indictment  into  open  court,  and  removes  any  foundation 
for  this  objection. 

It  is  assigned  for  error  that  the  court  gave  to  the  jury,  on 
behalf  of  the  people,  erroneous  instructions. 

Among  the  instructions  given  for  the  people  was  the  follow- 


"  6.  Although  the  deceased  may  have  menaced  and  threat- 
ened to  assault,  and  did  strike  the  defendant  with  his  hand  or 
fists,  the  defendant  was  not  justified  in  resorting  to  a  deadly 
weapon,  if  it  has  been  proved  he  did  resort  to  such  weapon, 
and  using  it  in  such  a  manner  as  to  produce  death.  Before  a 
person  can  be  justified  in  resorting  to  a  deadly  weapon,  and 
using  it  in  a  deadly  manner,  it  must  appear  that  he  was  in  im- 
minent peril  of  death  or  great  bodily  harm,  or  that  a  reason- 
able man,  under  like  circumstances,  would  have  reasonable 
grounds  to  believe  that  he  was  in  peril  of  losing  his  life  or 
sustaining  great  bodily  harm,  and  that  he  could  not  otherwise 
reasonably  have  saved  his  life,  or  his  person  from  great  bodily 
harm." 

There  was  error  in  giving  the  first  clause  of  this  instruc- 
tion. It  is  absolute  in  form,  in  no  way  qualified  by  any  refer- 
ence to  the  last  clause.  It  virtually  declares  that,  under  the 
circumstances  of  the  assault  which  was  here  made  Upon  the 
defendant,  he  was  not  justified  in  resorting  to  the  use  of  a 
deadly  weapon. 

It  takes  from  the  jury  all  consideration  of  whether  the  de- 
fendant was  in  imminent  peril  of  receiving  great  bodily  harm, 
or  had  reasonable  ground  to  so  believe,  and  that  the  use  of  a 
deadly  weapon  in  the  manner  stated  was  necessary  to  prevent 
his  receiving  great  bodily  harm,  and  the  court  itself  decides 
this  question  of  fact  for  the  jury  in  the  negative,  by  telling 
them  that  an  attack  with  the  fists  did  not  justify  the  use  of  a 
deadly  weapon  in  such  a  manner  as  to  produce  death.     That 
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is  not  to  be  affirmed  as  matter  of  law.  And  certainly  it  can 
not  be  asserted  that  the  evidence  was  not  sufficient  to  raise  a 
fair   question  upon  the  subject  for  the   consideration  of  the 

This  error  being  sufficient  for  the  reversal  of  the  judgment, 
it  is  unnecessary  to  consider  any  others  which  are  assigned. 
The  judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Landon  Mapes  et  al. 

v. 
Edward  Scott  et  al. 

1.  National  bank — right  to  acquire  real  estate  inpayment  of  debts*  A  bank 
organized  under  the  National  Banking  law  may  acquire  title  to  real  estate, 
even  though  incumbered,  if  honestly  done,  for  the  purpose  of  securing  a  debt 
due  it,  and  it  may  do  this  by  taking  a  conveyance  directly,  or  by  sale  under 
process  of  law.  If  the  purpose  is  to  speculate  in  real  estate,  under  the  form 
or  pretense  of  obtaining  satisfaction  of  a  previous  debt,  it  is  forbidden  by  law. 

2.  Where  commission  merchants  in  St.  Louis  were  indebted  to  a  National 
bank  in  the  sum  of  §6500,  on  drafts  drawn  upon  them  and  accepted,  which  the 
bank  had  discounted  in  its  usual  course  of  business,  and,  to  secure  such  in- 
debtedness, transferred  to  the  bank  a  note  of  $20,000  on  another  party,  secured 
by  a  deed  of  trust  upon  real  estate  subject  to  further  liens,  and  such  other 
party  made  a  deed  of  the  property  to  the  bank  in  payment  of  the  sum  due 
from  him,  the  bank  agreeing  to  discharge  the  other  liens  on  the  same,  it  was 
held,  that  the  transaction  was  not  fiorbidden  by  either  the  letter  or  spirit  of  the 
'Banking  law. 

Writ  of  Error  to  the  Circuit  Court  of  Morgan  county; 
the  Hon.  Cyrus  Epler,  Judge,  presiding. 

Mr.  Oscar  A.  De  Leuw,  and  Messrs.  Epler  &  Callon, 
for  the  plaintiffs  in  error. 

Messrs.  Dummee,  Brown  &  Russell,  and  Mr.  J.  T. 
Springer,  for  the  defendants  in  error. 

*  See,  also,   Worcester  National  Bank  v.  Cheeney,  87  111.  602. 
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Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court: 

This  is  ejectment,  brought  in  the  circuit  court,  by  plaintiffs 
in  error,  against  defendants  in  error,  wherein  judgment  was 
rendered  for  defendants. 

The  property  involved  is  a  mill  and  its  site.  Before  1868, 
the  title  was  in  plaintiffs. 

On  November  21, 1868,  plaintiffs,  being  in  possession,  made 
a  deed  of  trust  to  Dummer  &  Kirby,  conveying  this  property 
to  secure  the  payment,  first,  of  $5116.67  to  Murray  McCon- 
nel,  and  next,  $20,000  to  Scott  Brothers,  of  St.  Louis,  for 
which  their  note,  of  same  date,  was  given,  payable  in  instal- 
ments of  $5000  each,  the  first  on  21st  of  June,  1869,  and 
$5000  yearly  thereafter  for  three  years.  This  $20,000  was 
more  than  the  amount  actually  owing  to  Scott  Brothers  by 
Mapes  &  Co.,  but  it  was  to  be  reduced  by  certain  credits  to 
which  Mapes  &  Co.  were  entitled,  for  sales  already  made  by 
Scott  Brothers,  and  for  which  account  of  sales  was  to  be  ren- 
dered by  Scott  Brothers,  and  credited  on  the  note.  The  amount 
of  such  credits  is  not  definitely  shown,  but  the  proof  tends  to 
show  that  the  real  debt  was  much  less  than  the  amount  stated 
on  the  face  of  the  note.  The  $20,000  note  and  this  deed  of 
trust  were  transferred,  by  delivery,  soon  after,  to  the  First 
National  Bank  of  Jacksonville. 

On  the  31st  of  July,  1869,  plaintiffs  in  error  conveyed  to 
the  bank  the  property,  by  a  general  warranty  deed,  and  the 
bank  conveyed  the  property  to  Sylvester  Moore. 

Defendants  are  in  possession,  and  claim  title  under  Moore 
by  conveyance  from  him. 

Plaintiffs  claim  that  no  title  passed  from  them  by  virtue  of 
their  deed  to  the  bank,  for  they  insist  that  the  bank  was  inca- 
pable, under  its  charter,  (the  General  Banking  law,)  of  taking, 
holding  or  conveying  real  estate,  under  the  facts  of  this  case. 

It  was  shown,  by  the  proofs,  that,  for  some  time  before 
November,  1868,  Mapes  &  Co.  were  manufacturers  of  flour, 
near  Jacksonville,  111. ;  that  Scott  Brothers  were  commission 
23—88  III. 
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merchants  at  St.  Louis,  and  that  a  business  had  been  carried 
on  for  the  sale  of  flour  in  St.  Louis^  in  which  these  firms  and  the 
bank  were  actors.  By  an  arrangement  between  the  three  par- 
ties, Mapes  &  Co.,  when  they  shipped  flour  to  St.  Louis,  took 
the  shipping  bills  to  the  bank  and  drew  on  Scott  Brothers  for 
the  price  of  the  flour,  the  bank  cashed  the  drafts  and  sent 
them  to  St.  Louis  for  acceptance  and  payment  by  Scott 
Brothers.  Shortly  before  December  8,  1868,  Scott  Brothers, 
being  in  embarrassed  circumstances,  permitted  certain  of  these 
drafts,  after  acceptance,  to  go  to  protest  for  non-payment.  On 
demand  of  the  bank,  Scott  Brothers  had  an  accounting  with 
the  bank  as  to  these  unpaid  drafts,  and  gave  their  note  to  the 
bank,  on  December  8,  1868,  for  $7500,  and,  as  collateral  secu- 
rity for  the  payment  of  the  same,  delivered  to  the  bank  the 
$20^000  note  of  Mapes  &  Co.,  (indorsed  in  blank,)  and  the 
deed  of  trust. 

About  the  last  of  July,  1869,  (Scott  Brothers  having  paid 
only  $1000  of  this  $7500,)  the  property  in  question  was  con- 
veyed by  the  plaintiffs  to  the  bank,  in  satisfaction  of  the 
$20;000  note,  the  bank  assuming  the  payment  of  the  incum- 
brance to  McConnel,  and,  also,  assuming  the  payment  of  cer- 
tain mechanic  liens  upon  the  property  for  about  $2000,  of  which 
it  appears  the  bank  officers  had  no  knowledge  until  about  this 
time.  At  this  time,  Scott  Brothers  were  insolvent,  and  Mapes 
&  Co.  were  in  straitened  circumstances.  This  was  also  a  satis- 
faction of  the  $7500  note.  About  these  facts  there  seems  no 
dispute.  The  only  contradiction  in  the  evidence  is  this :  Plain- 
tiffs give  evidence  tending  to  prove  that  when  the  drafts  in 
question  were  cashed  by  the  bank,  it  was  under  an  agreement 
that  Mapes  &  Co.  should  not  be  held  thereon  as  drawers,  but 
the  bank  was  to  rely  solely  upon  Scott  Brothers  for  acceptance 
and  payment.  This,  the  defendants  deny,  and  give  evidence 
tending  to  prove  that  it  was  not  so.  The  weight  of  the  evi- 
dence on  this  point  seems  to  be  with  defendants.  In  the  view 
we  take  of  this  case,  this  question  is  not  material. 

The   act  of  Congress   on   this  subject   provides,   that    "a 
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National  banking  association  may  purchase,  hold  and  convey 
real  estate  for  the  following  purposes,  and  for  no  others :  * 
*  *j  third,  such  as  shall  be  conveyed  to  it  in  satisfaction 
of  debts  previously  contracted  in  the  course  of  its  dealings." 

There  can  be  no  reasonable  question  that  the  debt  of  Scott 
Brothers  on  their  note  of  $7500  was  a  debt  to  the  bank  "pre- 
viously contracted  in  the  course  of  its  dealings."  That  debt 
wras  contracted  by  Scott  Brothers  when  they  accepted  the 
drafts  which  afterwards  went  to  protest, — even  if  we  assume 
that  Mapes  &  Co.  did  not  also  contract  to  pay  the  same  debt  by 
drawing  the  drafts. 

On  the  31st  of  July,  1869,  $6500  of  that  previously  con- 
tracted debt  remained  unsatisfied,  and  the  bank  had  the  law- 
ful authority  to  accept  real  estate  in  satisfaction  of  that  debt. 
The  transfer  of  the  note  and  trust  deed  by  Scott  Brothers  to 
the  bank  was,  in  substance,  a  request  of  Scott  &  Brothers  to 
Mapes  &  Co.  to  pay  that  debt.  Under  such  request,  the  bank 
had  lawful  authority  to  accept  the  conveyance  from  the  plain- 
tiffs for  that  purpose.  We  perceive  no  difference  between  the 
legal  effect  of  this  transaction  and  that  of  a  conveyance  of 
this  property  to  Scott  Brothers  in  satisfaction  of  the  real 
amount  due  upon  the  $20,000  note,  and  a  subsequent  convey- 
ance of  the  same  property  by  Scott  Brothers"  to  the  bank  in 
satisfaction  of  their  debt  to  the  bank. 

The  making  of  the  deed  of  July  31,  1869,  to  the  bank,  in 
its  legal  effect,  satisfied  the  $20,000  note,  and,  also,  the  $7500 
note.  In  cancelling  the  latter,  the  bank  acted  for  itself.  In 
cancelling  the  former,  the  bank  acted  as  the  representative  of 
Scott  Brothers,  and  its  warrant  for  so  doing  was  found  in  the 
assignment  of  the  $20,000  note. 

When  the  apparent  reason  for  permitting  such  banks  to 
"  purchase,  hold  and  convey  "  real  estate  for  certain  purposes, 
and  for  no  other,  is  considered,  it  will  be  seen  that  this  trans- 
action is  within  the  spirit,  as  well  as  the  letter,  of  the  law. 

The  funds  of  the  bank  are  not  to  be  locked  up  in  real  estate 
investments,  for  that  would  hazard  the  interests  of  its  stock- 
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holders  and  creditors,  and  impair  its  capacity  for  serving  the 
commerce  of  the  country  by  doing  a  legitimate  banking  busi- 
ness; but  this  limitation  is  not  to  tie  the  hands  of  the  bank, 
so  as  to  prevent  any  business  transaction  in  real  estate,  had 
for  the  purpose  of  protecting  it,  its  stockholders  or  creditors, 
from  loss  on  debts  owing  to  it,  and  contracted  in  the  course 
of  its  legitimate  business  as  a  bank.  Hence,  to  accept  real 
estate  mortgages  to  secure  such  debts,  or  to  accept  real  estate 
in  satisfaction  of  such  debts,  is  permitted,  either  by  voluntary 
sale  to  it  or  by  sales  on  judicial  process. 

Nor  is  it  forbidden,  by  either  the  letter  or  the  spirit  of  the 
law,  to  make  such  purchase,  for  such  purpose,  of  real  estate 
which  is  incumbered.  In  such  case,  the  purpose  of  the  trans- 
action must  be  kept  in  view.  If  the  real  purpose  of  such  pur- 
chase is  to  save  a  debt  previously  contracted  in  the  course  of  its 
legitimate  business,  such  purchase  is  lawful.  If  the  purpose 
of  the  purchase  is  to  speculate  in  real  estate,  under  the  form 
or  pretense  of  attaining  the  satisfaction  of  a  previous  debt, 
such  purchase,  it  is  conceived,  is  forbidden  by  both  the  letter 
and  spirit  of  the  statute.  Where  the  amount  of  the  debt  sat- 
isfied by  such  a  purchase  is  very  small,  and  the  amount  to  be 
paid  to  discharge  the  incumbrances  is  very  large,  such  fact 
may  well  be  considered  in  ascertaining  the  real  purpose  of  the 
transaction,  and  might  tend  strongly  to  show  an  unlawful 
purpose. 

In  the  case  at  bar,  there  is  no  ground  of  suspicion  that  the 
bank  officers  were  moved  by  any  motive  other  than  to  save 
the  doubtful  debt  on  the  $7500  note,  and  accomplish  its  satis- 
faction. 

The  judgment  of  the  circuit  court  must  be  affirmed. 

Judgment  affirmed. 
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James  McHany 

v. 

Emily  A.  Schenk. 

1.  Subrogation — of  judgment  lien  to  purchaser.  A  person  purchasing  land 
at  sheriff's  sale  under  execution,  and  thus  satisfying  the  judgment,  is  entitled, 
in  equity,  either  to  the  land  or  to  realize  the  money  so  paid,  with  interest, 
from  the  sale,  and  if  such  sale  is  set  aside  for  an  informality,  as,  selling  the 
land  en  masse,  he  will  be  subrogated  to  the  lien  of  the  judgment,  and  the  rights 
of  the  judgment  creditor  under  the  same. 

2.  Judgment  lien — setting  aside  sale,  revives  lien  as  against  intervening  judgment. 
Where  a  sheriff's  deed  and  a  sale  of  lands  under  execution  are  set  aside  for 
irregularity  in  the  sale,  and  the  lands  ordered  to  be  sold  for  the  benefit  of  the 
purchaser,  the  original  lien  of  the  judgment  will  be  continued  in  force  even 
as  against  the  lien  of  an  intervening  judgment. 

3.  Same — purchase  subject  to.  A  purchaser  of  land  acquiring  his  title 
after  a  judgment  against  his  grantor  has  become  a  lien  on  real  estate  takes 
subject  to  such  lien,  and  a  subsequent  sale  of  the  land  under  execution,  if  not 
redeemed  from,  will  pass  the  title  of  the  judgment  debtor. 

4.  Judicial  sale  en  masse  is  not  void.  The  sale  of  lands,  capable  of  division, 
en  masse,  by  a  sheriff,  under  execution,  is  not  void,  but  merely  voidable,  and  is 
binding  on  all  parties  until  set  aside,  and  if  set  aside  in  equity,  the  court 
should  protect  the  rights  of  the  purchaser  by  enforcing  the  lien  of  the  judg- 
ment in  his  favor,  even  as  against  intervening  liens,  and  a  subsequent  sale 
under  such  lien  will  pass  the  title  of  the  judgment  debtor. 

5.  Same — inadequacy  of  price.  When  all  the  requirements  of  a  decree  for 
the  sale  of  land  are  observed,  a  court  of  equity  will  not  interfere  with  the 
rights  of  the  purchaser  in  the  absence  of  fraud,  or  something  rendering  it 
inequitable  in  holding  and  enforcing  them.  Mere  inadequacy  of  price,  where 
there  is  doubt  as  to  the  acquisition  of  title,  and  a  prospect  of  litigation,  will  not 
invalidate  the  sale. 

6.  Same — approval  of  sale  is  sufficient,  without  approval  of  deed.  Where  the 
sheriff,  as  a  special  master,  makes  sale  of  lands  under  a  decree,  and  his  report 
of  the  sale  is  approved  by  the  court,  and  he  ordered  to  make  a  deed  to  the 
purchaser,  which  is  reported,  but  no  order  made  approving  the  making  of  the 
deed,  the  sale  and  conveyance  can  not  be  attacked  collaterally  for  mere  inad- 
equacy of  price.  Approving  the  sale  makes  the  officer's  act  that  of  the  court, 
and  no  order  confirming  the  report  of  deed  is  necessary. 

7.  Judgment — not  satisfied  by  assignment.  Where  a  person  pays  a  judgment 
creditor  the  amount  of  his  judgment  against  another,  and  takes   an  assign- 
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nient,  while  the  creditor  is  satisfied,  the  judgment  is  not,  and  the  assignee  may 
enforce  its  collection  by  process  in  the  name  of  the  judgment  creditor. 

8.  Agency — powers  of  agent.  Authority  in  an  agent  to  receive  and  receipt 
for  money  due  the  principal  gives  no  power  to  release  or  exchange  the  security 
for  the  balance  of  the  debt. 

9.  Mortgage — sale  under  power  by  agent  of  person  to  sell.  A  sale  made  by 
the  agent  or  attorney  of  a  person  entrusted  with  the  execution  of  the  power  of 
sale  in  a  sale  mortgage,  is  not  void,  but  voidable  only  by  the  person  conferring 
the  power.  The  maker  of  the  power  alone  can  question  the  sale  for  such  irreg- 
ularity— a  creditor  of  him  can  not.* 

10.  Sale  under  power — waiver  of  right  to  avoid  by  laches.  A  sale  of  land 
under  a  power  in  a  mortgage,  by  an  agent  of  the  mortgagee,  can  not  be  set 
aside  after  an  unreasonable  delay  on  the  part  of  the  mortgagor  unexplained. 
A  delay  of  over  four  years  in  filing  a  bill  to  avoid  the  sale,  is  fatal  to  relief  in 
equity.     Such  delay  is  a  waiver  of  objection  to  the  irregularity. 

11.  Purchaser — without  notice  of  equity,  protected.  An  innocent  purchaser 
of  land  without  notice  of  any  irregularity  in  the  sale  to  his  grantor  under  a 
power  in  a  mortgage,  will  be  protected  in  his  title  against  an  equitable  right 
to  avoid  the  sale  as  to  his  grantor,  and  notice  will  not  be  presumed. 

Appeal  from  the  Circuit  Court  of  Tazewell  county;  the 
Hon.  John  Burns,  Judge,  presiding. 

Messrs.  Koberts  &  Green,  and  Messrs.  Fullerton  & 
Wallace,  for  the  appellant. 

Mr.  B.  S.  Prettyman,  and  Mr.  John  B.  Cohrs,  for  the 
appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

In  the  month  of  November,  1867,  appellee  brought  eject- 
ment, in  the  circuit  court  of  Mason  county,  against  the  tenant 
in  possession,  of  appellant,  to  recover  the  quarter  section  of 
land  in  controversy.  Appellant,  as  landlord,  became  a  party  to 
defend  the  suit.  A  trial  was  had,  resulting  in  a  judgment  in 
favor  of  defendant,  under  the  Statute  of  Limitations.  The 
case  was  brought  to  this  court,  and  the  judgment  reversed  and 

*  Generally,  as  to  sales  made  by  others  than  the  one  appointed  in  the  deed. 
See  McPherson  v.  Sanborn  et  al.  ante,  150,  and  note. 
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the  cause  remanded.  Thereupon,  appellant  filed  a  bill  to  en- 
join the  prosecution  of  the  suit  in  ejectment,  which,  on  a 
hearing,  was  decided  in  favor  of  appellee,  and  appellant  seeks 
a  reversal  of  that  decree. 

It  appears  that,  in  the  year  1856,  one  William  Trent  was 
owner  in  fee  of  the  land  in  dispute.  On  the  6th  day  of  May 
of  that  year,  one  Pratt  recovered  a  judgment  against  Trent, 
in  the  Mason  circuit  court,  which  became  a  lien  upon  the  land. 
On  this  judgment  an  execution  issued  on  the  20th  of  May, 
1856,  and  was  levied  on  this  and  other  lands,  which  were  sold 
under  the  execution  on  the  26th  day  of  the  following  July, 
and  were  purchased  by  George  N.  Walker,  and  a  certificate  of 
purchase  was  issued  to  him  therefor,  who,  after  the  time  for 
redemption  had  expired,  in  1857,  received  a  sheriff's  deed 
for  the  land. 

At  the  April  term,  1859,  of  the  Mason  circuit  court,  Good- 
rich, Willard  &  Co.,  as  mortgagees  of  Trent,  filed  their  bill 
to  set  aside  the  sheriff's  sale  to  Walker,  for  the  alleged  reason 
that  the  lands  had  been  sold  en  masse.  The  sale  was  set  aside 
and  the  judgment  revived,  and  ordering  the  lands,  with  others, 
be  sold  to  satisfy  it. 

On  23d  of  March,  1861,  execution  was  issued  and  levied  on 
these  and  other  lands,  which  were  sold  on  the  1st  of  May  fol- 
lowing, and  B.  S.  Prettyman  became  the  purchaser  of  the 
land  in  controversy,  and  received  a  certificate  of  purchase, 
which  he  afterwards  assigned  to  W.  Don  Maus,  and  the  time 
for  redemption  having  expired,  on  the  20th  day  of  October, 
1862,  the  sheriff  executed  to  him  a  deed  for  the  land. 

On  the  1st  day  of  May,  1863,  W.  Don  Maus  conveyed  the 
land  to  Sarah  A.  Prettyman,  and  she,  on  the  2d  day  of  May, 
1867,  joining  with  her  husband,  conveyed  the  land  to  Emily 
A.  Prettyman,  now  Emily  A.  Schenk. 

On  the  23d  of  April,  1857,  B.  M.  Wilson  &  Co.  recovered 
a  judgment  against  Trent,  for  $2220.80,  in  the  Mason  circuit 
court.  Trent  appealed  the  case  to  this  court,  and  one  Richard 
Ritter  became  security  on  the  appeal  bond,  and,  at  the  Janu- 
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ary  term,  1858,  the  appeal  was  dismissed  and  &  procedendo  was 
awarded.  Various  executions  were  issued  on  this  judgment, 
and  finally,  on  the  6th  day  of  March,  1860,  Prettyman  became 
the  purchaser  of  this  land  under  one  of  them  at  a  sheriff's 
sale,  and  he  assigned  the  certificate  of  purchase  to  George  Jack- 
son, and  the  land  not  being  redeemed,  the  sheriff  executed  a 
deed  to  Jackson,  and,  on  the  15th  day  of  July,  1861,  he  executed 
a  mortgage  to  Ira  Davenport,  on  the  land,  with  a  power  of 
sale  by  the  mortgagee  on  default  in  payment,  to  secure  $1200, 
and,  about  the  12th  of  May,  1867,  after  the  maturity  of  the 
notes,  W.  Don  Maus,  as  the  attorney  of  Davenport,  the  mort- 
gagee, sold  the  land,  and  a  son  of  Davenport  became  the  pur- 
chaser, who  conveyed  it  to  Prettyman,  who  conveyed  it  to 
Emily  A.  Prettyman,  appellee. 

On  the  18th  day  of  April,  1858,  Trent  conveyed,  by  war- 
ranty deed,  to  McHany,  and,  soon  after,  he  obtained  posses- 
sion. This  deed  was  for  only  120  acres  of  the  quarter.  When 
this  conveyance  was  made  by  Trent,  Walker  had  purchased 
the  land,  and  held  the  sheriff's  deed  therefor,  and  Wilson  & 
Co.  had  obtained  their  judgment,  and  it  was  a  lien  on  any 
interest  which  Trent  held  in  the  land,  which  was  afterwards 
sold  under  execution,  conveyed  by  the  sheriff,  and  eventually, 
by  conveyances,  was  vested  in  appellee. 

It  is,  however,  claimed  that  the  Wilson  &  Co.  judgment 
was  paid  and  satisfied  before  the  sale  was  made  under  the  exe- 
cution thereon,  and  Prettyman  was  cognizant  of  the  fact.  It 
is  also  claimed  that,  as  the  sale  under  the  Davenport  mortgage 
was  made  by  W.  Don  Maus,  the  attorney  of  Davenport, 
whilst  the  power  in  the  mortgage  to  make  sale  was  to  the 
mortgagee,  his  heirs  or  assigns,  and  being  a  personal  trust, 
it  could  not  be  delegated,  and  the  sale  was,  therefore,  unau- 
thorized and  void. 

There  is  no  doubt  that  Trent  held  the  land  in  controversy 
free  from  all  liens  or  incumbrances,  on  the  6th  day  of  May, 
1856,  the  date  of  the  recovery  by  Pratt  of  his  judgment  against 
Trent,  and  it  became  a  lien  on  this  land,  and  it  was  sold  under 
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execution  to  Walker,  who  paid  for  it,  and  although  the  money 
thus  paid  may  have  satisfied  the  judgment  and  the  lien  Pratt 
held  under  it,  Walker  unquestionably  thereby  acquired  a  lien 
on  the  land.  Pratt's  lien  was,  by  the  sale,  and  payment  of  the 
money,  transferred,  in  equity,  if  not  in  law,  to  Walker.  Jt 
would  be  highly  inequitable  and  unjust  to  hold  he  had  lost  it, 
simply  because  of  a  mere  informality  in  the  sale,  by  an  inter- 
vening lien,  by  a  judgment  obtained  more  than  a  year  after 
Walker  had  obtained  his  sheriff's  deed.  The  sale  to  him  was 
not  void,  but  merely  voidable,  and  was  binding  on  all  parties 
until  set  aside.  He  was  invited  by  the  law  to  become  a  pur- 
chaser, and  when  he  did  so,  and  paid  the  amount  due  on  Pratt's 
judgment,  he  thereby  became  entitled,  in  equity,  either  to  have 
the  land,  or  to  realize  his  money  thus  paid,  with  interest,  from 
its  sale.  He,  at  the  very  least,  was  subrogated  to  Pratt's  lien 
and  rights  under  the  judgment.  He  is  not  shown  to  have 
been  under  the  slightest  obligation,  either  legally  or  equitably, 
to  pay  this  debt  for  Trent,  nor  is  he  shown  to  have  been  under 
any  moral,  legal  or  equitable  duty  to  Wilson  &  Co.  to  abstain 
from  using  the  lien  he  had  thus  acquired,  to  realize  either  the 
land  or  his  money. 

When  the  sale  was  set  aside,  the  court  decreed  the  sale  of  the 
land  to  pay  this  money,  and  that  could  only  be  done  because 
Walker  held  the  deed  to  the  land,  and  when  set  aside,  his  lien 
continuing  from  the  time  he  paid  his  money  under  the  pur- 
chase, the  court,  on  every  principle  of  equity  and  justice,  was 
required  to  protect  Walker's  rights  by  enforcing  his  lien.  The 
decree  did  not,  nor  could  it,  revive  this  lien,  because  it  was 
still  subsisting,  but  the  decree  did  vacate  the  satisfaction  of, 
and  revive,  the  judgment,  which  then  became  a  lien  on  other 
lands  of  Trent;  and  it  may  be,  Wilson  &  Co.'s  judgment, 
'acquired  after  the  satisfaction  of  Pratt's  judgment,  became  a 
preferred  lien  on  lands  not  purchased  by  Walker,  to  the  lien 
of  the  judgment  thus  revived,  but  that  is  not  the  question  be- 
fore us,  and  is  not  determined.  It  would  be  unjust  to  hold 
that,  when  the  deed  was  set  aside,  the  judgment  of  Wilson  & 
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Co.  was  let  in  and  preferred  to  the  older  and  certainly  equally 
just  lien  of  Walker.    This  can  not  be  sanctioned  by  equity. 

The  lien  not  only  existed,  but  it  attached  to  and  passed  with 
the  land,  and  when  sold  under  the  decree,  the  sale  only  effect- 
uated and  rendered  the  lien  available  to  put  Walker  in  pos- 
session of  his  money.  By  that  sale,  to  enforce  the  lien,  the 
title  passed  to  the  purchaser,  as  the  land  was  not  redeemed. 
Had  Wilson  &  Co.  desired,  they  might,  no  doubt,  have  used 
their  judgment  to  have  redeemed  the  land  from  the  sale  under 
the  decree,  and  thus  have  removed  the  prior  lien,  and  have  ren- 
dered their  judgment  availing,  if  the  land  was  worth  more 
than  was  bid  under  the  decree.  But  they  failed  to  do  this, 
and  thus  permitted  the  title  to  the  land  to  pass  to  Prettyman, 
assignee  of  the  certificate  of  purchase,  and  from  him  to  appel- 
lee, thus  vesting  in  her  this  title. 

It  is,  however,  urged  that  Prettyman  purchased  at  the 
sheriffs  sale  under  the  decree,  for  but  a  trifling  and  only  a 
nominal  sum,  and  therefore  there  is  no  equity  in  giving  force 
to  the  title  thus  derived.  In  answer,  it  would,  perhaps,  only 
be  necessary  to  say  that  the  requirements  of  the  decree  in 
making  the  sale  have  been  observed,  and  equity  will  never 
control  legal  rights  thus  acquired,  unless  there  is  fraud  or 
something  inequitable  in  holding  and  enforcing  them. 

Again,  this  purchase  was  evidently  made  under  the  pre- 
sumption that  the  Wilson  &  Co.  judgment  had  been  let  in 
ahead  o*f  the  Pratt  judgment,  and  that  the  conflicting  claims 
would  lead  to  litigation,  as  they  have  done. 

A  person  purchasing  land  under  such  circumstances,  could 
not  be  expected  to  pay  a  full  or  even  a  considerable  portion 
of  the  value  of  the  land.  He  would,  of  course,  take  into 
account  the  probable  litigation  that  would  be  necessary  to  settle 
his  legal  rights  growing  out  of  such  a  purchase,  and  bid' 
accordingly.  It  might  have  been  the  officer  should  have  ad- 
journed the  sale,  and  endeavored  thus  to  procure  higher  bids, 
but  he  was  not  required  by  the  court  to  do  so,  and,  in  the  ab- 
sence of  fraud  and  collusion,  that  could  not  invalidate  the 
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sale.  The  requirements  of  the  decree  having  been  performed, 
the  deed  to  Maus,  as  assignee  of  Pretty  man,  passed  title  to 
the  land. 

Again,  the  sheriff  who  was  ordered  by  the  decree  to  make 
the  sale,  after  he  had  done  so,  reported  the  sale  to  the  court, 
and  the  price  bid  for  each  tract  separately,  and  the  report  of 
the  sale  thus  made  was  fully  approved,  ratified  and  confirmed 
by  a  decretal  order  of  the  court,  as  to  this  quarter  and  other 
lands.  The  deed  to  Maus,  as  assignee  of  Prettyman,  was 
reported  to  the  court,  but  we  find  no  order  in  the  record  that 
it  was  approved,  but  this  is  not  material,  as  the  sale  was,  and 
the  officer  ordered  to  execute  a  deed  to  the  holder  of  the  cer- 
tificate. Thus  we  see  the  sheriff,  acting  as  the  master  of  the 
court,  and  to  carry  into  effect  its  decree,  and  whose  acts  were 
adopted  by  the  court,  and  made  its  own,  was  not  only  justified, 
but  he  was  required  to  execute  the  deed.  The  sale  and  the 
deed  must,  therefore,  be  regarded  as  the  act  of  the  court,  and 
the  decretal  order  has  never  been  vacated,  and  can  not  be 
attacked  collaterally  for  mere  inadequacy  of  price  bid  at  that 
sale. 

We  now  come  to  consider  the  sale  under  the  "Wilson  judg- 
ment, and  whether  appellee  took  title  under  it.  Appellee  seems 
to  have  succeeded  to  and  to  hold  any  title  which  may  have 
been  conveyed  by  a  sale  under  an  execution  on  the  Wilson 
judgment.  That  judgment  was  a  lien  on  all  of  Trent's  lands 
in  Mason  county  when  he  conveyed  to  appellant,  and  he  cer- 
tainly took  subject  to  that  lien,  and  he  has  never  extinguished 
or  in  any  manner  removed  it.  It  then  follows,  that  whatever 
interest,  if  any,  which  Trent  conveyed  to  appellant,  was  sold 
under  the  Wilson  execution,  and  was  conveyed  to  Jackson, 
the  assignee  of  Prettyman.  So  the  title  manifestly  passed  into 
Jackson,  and  out  of  appellant.  Whether  it  remains  in  Jack- 
son or  his  assignee,  or  has  passed  from  him  by  a  sale  under 
the  Davenport  mortgage  or  not,  it  has  passed  from  appellant 
by  that  sale. 

It  is,  however,  claimed,  that  the  Wilson  judgment  was  paid 
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and  satisfied  by  Prettyman.  If  so,  it  does  not  appear  from 
the  evidence.  It,  however,  does  appear  that  Prettyman  pur- 
chased and  took  an  assignment  of  it,  through  Goudy,  Wilson's 
attorney,  and  it  is  not  shown  that  Prettyman,  in  doing  so,  used 
appellant's  means,  or  in  anywise  acted  for  him,  or  that  he  was 
required,  in  morals  or  law,  to  do  so,  or  has  ever  agreed  to 
convey  him  the  title.  Counsel  are  mistaken  in  supposing 
that  when  a  person  pays  a  judgment  creditor  the  amount  of 
his  judgment  against  another,  and  takes  an  assignment,  the 
judgment  is  thereby  satisfied.  The  judgment  creditor  is  sat- 
isfied, but  not  the  judgment.  It  still  remains  in  full  force 
against  the  debtor,  and  beneficially  in  favor  of  the  purchaser, 
and  he  may  use  the  process  of  the  law,  in  the  name  of  the 
judgment  creditor,  to  obtain  satisfaction. 

The  title  thus  passed  into  Jackson,  and  he  afterwards  mort- 
gaged it  to  Davenport,  to  secure  the  payment  of  $1200.  Ap- 
pellant claims  that  he  paid  $  1000  of  this  amount,  and  John 
Davenport  was  to  look  to  Prettyman  and  Trent  for  the  balance, 
and  having  received  a  special  warranty  deed  for  the  land  from 
Jackson,  covenanting  against  his  own  acts  except  the  Daven- 
port mortgage,  which  the  deed  states  appellant  was  to  pay,  he 
claims  he  thereby  became  invested  with  the  title  derived  under 
the  Wilson  judgment.  On  the  other  hand  it  is  claimed,  he 
never  paid  the  amount  of  the  mortgage,  and  it  was  sold  and 
bought  in  by  the  son  of  Davenport,  and  that  appellant,  by 
failing  to  redeem  from  the  mortgage,  lost  the  equity  of  re- 
demption conveyed  to  him  by  Jackson. 

Upon  examining  the  evidence,  we  are  satisfied  that  it  fails 
to  prove  that  Davenport  agreed  to  look  to  Prettyman  and 
Trent  for  all  over  $1000.  On  the  contrary,  it  is  denied  by 
John  Davenport,  Prettyman  and  Trent,  and  it  is  not  so  stated 
in  the  receipt  given  for  the  payment  of  $1000,  but  it  states 
that  they  are  to  pay  the  balance  of  the  debt  before  Davenport 
gave  up  the  papers.  The  receipt  states  that  the  money  paid 
was  to  apply  on  Jackson's  debt,  and  it  is  signed  by  John 
Davenport,  whilst  the  notes  and  mortgage  were  to  Ira  Daven- 
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port,  and  there  is  nothing  to  show  that  John  had  any  power 
to  release  Jackson  or  appellant  for  the  mortgagee.  Bat  he 
testifies  he  had  no  such  power.  Unless  he  had  authority,  and 
we  find  proof  of  none,  even  if  intended  as  a  release,  the  cred- 
itor would  not  have  been  bound  by  it.  John  may  have  had 
power  to  receive  and  receipt  for  money  paid,  and  yet  have  had 
no  power  to  release  or  exchange  the  security  for  the  balance 
of  the  debt,  and  we  must  presume  he  had  not,  as  his  testimony 
is  not  overcome. 

But  it  is  insisted,  that  the  power  in  the  mortgage  was  not 
pursued  in  making  a  sale  under  it ;  that  it  authorized  Da- 
venport, the  mortgagee,  his  heirs  or  assigns,  only,  to  make  the 
sale,  whilst  it  was  made  by  his  attorney,  reported  to  him,  and 
he  executed  the  conveyance  to  his  son,  as  the  purchaser.  Maus 
testifies  he  was  authorized  to  make  the  sale,  and  gave  the  re- 
quisite notice — that  he  acted  under  the  direction  of  the  mort- 
gagee, and  as  his  attorney.  A  sale  made  by  the  agent  or 
attorney  of  the  person  intrusted  with  the  execution  of  the 
power  is  not  void,  but  voidable  only  by  the  person  conferring, 
the  power.  These  irregularities  may  be  waived,  and  will  be 
so  held  unless  the  mortgagor  shall,  within  a  reasonable  time, 
take  the  necessary  steps  to  avoid  the  sale.  He  can  not  lie  by 
an  unreasonable  time,  and  then  ask  relief.  He  must  act 
promptly.  In  the  case  of  Bush  v.  Sherman,  80  111.  160,  it  was 
held,  that  a  delay  of  more  than  four  years  in  filing  a  bill  was 
too  late,  and  in  that  case  the  mortgagor  was,  a  large  portion 
of  the  time,  in  the  rebel  lines,  when  there  was  no  intercourse 
between  the  two  sections  of  the  Union.  Here  there  was  over 
four  years  intervening  between  the  sale  and  the  filing  of  the 
bill,  and  appellant  had  actual  notice  that  the  sale  would  be 
made,  and  both  actual  and  constructive  notice  that  it  had  been 
made,  and  he  was  in  the  county  where  the  land  was  situated, 
and  has  not  given  any  equitable  excuse  or  explanation  for  the 
delay.     See  Munn  v.  Burges,  70  111.  604. 

In  a  sale  like  the  present,  it  has  been  held  that  only  the 
debtor  can  question  the  irregularity;  that  creditors  have  no 
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such  power;  that  it  is  personal,  and  like  any  "other  irregularity 
may  be  waived  by  the  grantor.  But  even  if  appellant,  as  the 
grantee  of  the  land  subject  to  this  mortgage,  had  the  right  to 
insist  upon  the  mere  irregularity,  still  he  did  not  act  in  time, 
and  has  waived  the  right.  Nor  has  he  shown,  as  charged, 
that  there  wTas  a  conspiracy  between  Prettyman,  Maus  and 
Davenport  to  make  the  sale  fraudulently  and  to  his  injury. 
On  the  contrary,  he  was  cognizant  of  the  time,  place  and 
purpose  of  the  sale.  He  was  personally  informed  of  the  facts, 
and  declined  to  act.  Maus  testifies  that  Davenport  instructed 
him,  in  writing,  to  make  the  sale,  and  Prettyman  denies  all 
fraud  and  combination,  and  we  think  the  proof  wholly  fails 
to  establish  the  charge. 

Again,  it  is  held  that  innocent  purchasers,  without  notice, 
are  not  affected  by  irregularities  of  this  kind.  Gunnell  v. 
Cockerill,  79  111.  79.  In  this  case,  Prettyman  purchased  of 
the  grantee  who  purchased  at  the  foreclosure  sale.  The  deed 
from  the  trustee  to  the  purchaser  contained  the  necessary  reci- 
tals to  show  a  compliance  with  the  power,  and  if  Prettyman 
was  not  chargeable  with  notice  of  the  irregularity,  then  he  is 
protected  against  it.  The  form  of  the  notice  of  the  sale,  for 
aught  that  appears,  may  have  stated  that  the  trustee  would 
sell  in  person,  and  if  so,  we  will  not  presume  that  Prettyman 
knew  the  fact.  So  we  are  of  opinion  appellee  has  shown  that 
she  acquired  the  title  that  was  transferred  by  sale  under  the 
Wilson  judgment,  and  that  the  Davenport  sale  cut  off  appel- 
lant's equity  of  redemption  acquired  from  Jackson.  If  it  had 
not  been  cut  off,  he  would  be  required  to  redeem  before  relief 
would  be  granted  against  that  sale.  He  makes  no  offer  of  the 
kind. 

The  evidence  fails  to  show  seven  years  of  uninterrupted  pos- 
session by  appellant  or  his  tenants,  and  hence  the  bar  of  the 
statute  can  not  be  invoked. 

The  evidence  is  voluminous,  so  much  so  that  we  find  it  im- 
practicable and  unimportant  to  discuss  it  all  in  detail,  but 
content  ourselves  with   announcing  conclusions  reached  from 
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reading  it.  We  have  discussed  the  evidence  of  appellee's 
title  derived  from  the  Pratt  judgment,  not  because  it  was 
properly  heard  under  appellee's  pleadings,  but  because,  had  it 
been  the  only  title  shown  by  her,  we  should  have  reversed 
and  remanded  the  cause,  with  leave  to  amend,  so  as  to  have 
rendered  the  evidence  pertinent  to  justify  the  relief. 

We  are,  after  a  full  examination  of  the  case,  of  opinion  that 
complainant  has  failed  to  show  himself  entitled  to  the  relief 
sought,  and  the  decree  is  affirmed. 

Decree  affirmed. 


Benjamin  D.  Lucas 

v. 

Oliver  Beebe. 

Appearance — waiver  of  right  to  have  appeal  dismissed.  Where  a  party,  in  at- 
tempting to  appeal  from  the  judgment  of  a  justice  of  the  peace  on  the  trial  of  the 
right  of  property,  did  not  file  his  appeal  bond  until  after  the  expiration  of  five 
days,  and  the  appellee  appeared  in  the  circuit  court,  and  moved  the  court  to 
dismiss  the  appeal  for  want  of  an  appeal  bond,  and  after  cross-motion  for  leave 
to  amend  the  bond,  moved  to  dismiss  the  appeal,  it  was  held,  that  the  right  to 
have  the  appeal  dismissed  was  not  waived. 

Appeal  from  the  Circuit  Court  of  McLean  county. 

This  was  an  appeal  from  the  judgment  of  a  justice  of  the 
peace,  by  Benjamin  D.  Lucas.  The  defendant,  Beebe,  appeared 
and  moved  the  court  to  dismiss  the  appeal  for  want  of  a 
sufficient  appeal  bond,  whereupon  the  plaintiff  entered  a  cross- 
motion  for  leave  to  amend  the  bond,  and  to  dismiss  the  suit. 
The  court  then  dismissed  the  appeal  on  defendant's  motion,  be- 
cause it  had  not  been  perfected  in  time. 

Mr.  Edmond  O'Connell,  for  the  appellant 

Mr.  Jesse  Birch,  for  the  appellee. 
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Per  Curiam:  This  was  a  proceeding  before  a  justice  of  the 
peace,  for  the  trial  of  the  right  of  property,  under  our  statute. 
Lucas  attempted  to  appeal  to  the  circuit  court,  but  did  not 
file  his  appeal  bond  until  after  the  expiration  of  five  days  from 
the  entry  of  judgment. 

Beebe  appeared  in  the  circuit  court,  and  moved  to  dismiss 
the  appeal.  The  motion  was  sustained  by  the  court  and  the 
appeal  dismissed,  and  from  this  judgment  Lucas  appeals  to 
this  court. 

The  only  point  made  by  counsel  for  appellant  is,  that  Beebe 
having  entered  his  appearance,  (counsel  insists,  a  general 
appearance  in  the  circuit  court)  could  not  be  allowed  to  move 
to  dismiss  the  appeal — that  the  appearance  was  such  as  waived 
all  objections  as  to  the  mode  of  removing  the  cause  to  the 
circuit  court. 

In  this  position  we  can  not  concur.  By  a  fair  construction 
of  the  words  of  the  record,  we  think  Beebe  had  not  waived 
his  right  to  make  this  motion. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


The  Indianapolis  and  St.  Louis  Railroad  Company 

v. 
Davis  S.  Hall. 

Railroads — duly  of  company  as  to  keeping  fence  in  repair.  Where  a  railroad  is 
enclosed  by  a  sufficient  fence,  and  a  casual  breach  occurs  therein,  without,  the 
knowledge  or  fault  of  the  company,  and  through  such  breach  stock  get  upon 
the  track  and  are  injured,  the  company  is  not  liable  unless  it  has  had  a  rea- 
sonable time  to  discover  such  breach,  or  has  been  notified  and  fails  to  repair 
before  the  injury  occurred. 

Appeal  from  the  Circuit  Court  of  Edgar  county ;  the  Hon. 
O.  L.  Davis,  Judge,  presiding. 

Mr.   R.  N.   Bishop,  and   Mr.  C.  V.   Jaquith,    for   the 
appellant. 


» 
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Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  suit  was  brought  before  a  justice  of  the  peace  in  the 
county  of  Edgar,  by  Davis  S.  Hall,  plaintiff,  and  against  the 
Indianapolis  and  St.  Louis  Railroad  Company,  defendant, 
resulting  in  a  judgment  for  the  plaintiff.  On  appeal  to  the 
circuit  court  the  case  was  tried  by  a  jury,  who  found  for  the 
plaintiff,  on  which  the  court  rendered  judgment,  overruling 
a  motion  for  a  new  trial.  To  reverse  this  judgment  the  de- 
fendant appeals,  and  insists  that  the  verdict  is  against  the 
law  and  the  evidence,  and  that  an  instruction  asked  by  defend- 
ant should  have  been  given. 

The  case  shows  killing  a  cow  and  heifer  of  the  value  of  fifty- 
five  dollars,  the  property  of  the  plaintiff,  at  a  railroad  crossing 
where  the  company  was  not  required  to  build  a  fence.  The 
weight  of  the  testimony  is,  the  cattle  were  killed  upon  the 
crossing,  and  no  proof  of  any  negligence  whatever  on  the  part 
of  the  company,  and  everything  was  done  that  could  be  done 
to  avoid  the  accident. 

There  was  proof  that  the  fence  separating  the  field  in. which 
the  cattle  were  kept  was  examined  the  evening  before  the  acci- 
dent, and  found  to  be  in  good  condition.  The  next  morning 
the  fence  was  found  down  and  the  cattle  lying  inside  of  the 
fence  dead.  There  was  evidence  tending  to  show  the  posts 
were  rotten,  but  we  think  the  evidence  supports  the  idea,  the 
fence,  on  the  evening  before  the  accident,  was  in  good  repair. 
This  was  due  diligence  on  the  part  of  the  company,  on  the  au- 
thority of  Illinois  Central  Railroad  Company  v.  Sivearingen,  47 
111.  206,  where  it  was  said,  when  a  railroad  is  enclosed  by  a 
sufficient  fence,  and  a  casual  breach  occurs  therein,  without  the 
knowledge  or  fault  of  the  company,  and  through  such  breach 
stock  get  upon  the  track  and  are  injured,  the  company  are  not 
liable  unless  they  have  had  a  reasonable  time  to  discover  such 
breach,  or  have  been  notified,  and  failed  to  repair  before  the 
injury  occurred. 

On  the  evening  of  Sunday  an  employee  of  the  company 
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passed  along  the  road  and  examined  this  fence,  and  found 
it  in  good  repair.  On  the  next  Monday  morning  these  cattle 
were  found  to  be  killed,  the  fence  having  the  appearance  of 
having  been  torn  down  or  pushed  down  by  some  object  strik- 
ing it. 

This  is  not  a  case  to  charge  the  company  for  the  damages. 
The  instruction  asked  by  defendant,  and  refused,  should  have 
been  given. 

The  judgment  is  reversed,  and  the  cause  remanded 

Judgment  reversed. 


William  Wallis  et  al. 

v. 
William  F.  Keenly. 

1.  Measure  of  damages — on  capias  bond.  In  a  suit  upon  a  bond,  given  in 
a  suit  commenced  by  a  capias,  conditioned  to  prosecute  the  capias  with  effect  and 
without  delay,  it  is  only  such  special  damages  as  may  be  incurred  in  setting 
aside  the  writ  as  are  recoverable  beyond  mere  nominal  damages. 

2.  In  a  suit  upon  a  capias  bond,  where  the  defendant  is  not  imprisoned  but 
gives  bail,  and  when  no  steps  are  taken  to  set  aside  the  writ,  or  discharge  from 
bail,  and  the  plaintiff  fails  to  succeed  in  his  suit,  upon  the  same  defense  as  if 
the  suit  had  been  brought  by  summons,  nothing  more  than  nominal  damages 
can  be  recovered. 

Appeal  from  the  Circuit  Court  of  Ford  county. 

This  was  a  suit  brought  by  appellee,  against  appellants,  upon 
a  bond  executed  by  them  as  sureties,  and  Amasa  Martin  as 
principal,  on  the  suing  out  by  the  latter  from  the  circuit  court 
of  Kankakee  county  of  a  writ  of  capias  ad  respondendum 
against  the  appellee.  Upon  a  trial  by  the  court  below,  with- 
out a  jury,  the  plaintiff  recovered  a  judgment  for  $594  dam- 
ages, and  the  defendants  appealed. 

The  bond  was  given  under  section  3,  p.  179,  Rev.  Stat.  1874, 
which  provides  that  the  officer  ordering  the  issuing  of  such 
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capias  shall  require  bond,  etc.,  "  conditioned  that  the  plaintiff 
shall  prosecute  the  capias  with  effect  and  without  delay,  and  pay 
the  defendant  all  costs  and  damages  that  may  be  sustained  by 
the  wrongful  suing  out  such  capias."  Such  was  the  condition 
of  the  bond  here.  Section  2  of  the  act  requires  that  in  actions 
sounding  merely  in  damages,  as  was  the  one  wherein  this  writ 
issued,  the  affidavit  to  be  made  upon  the  commencement  of 
the  suit,  u  shall  set  forth  the  nature  and  cause  of  the  action, 
with  the  substantial  or  chief  facts  in  relation  thereto,  and 
that  the  affiant  verily  believes  that  the  benefit  of  whatever 
judgment  may  be  obtained  will  be  in  danger  of  being  lost 
unless  the  defendant  is  held  to  bail,"  etc. 

Section  9  provides  that  the  court  in  term  time,  or  the  judge 
in  vacation,  may,  on  application,  discharge  the  defendant 
from  arrest  for  insufficiency  of  the  affidavit,  or  because  the 
facts  stated  therein  are  not  true,  or  other  good  cause  which 
would  entitle  him  to  be  discharged  upon  habeas  corpus,  or 
in  case  he  has  given  bail,  may  discharge  the  same;  and  by 
section  10,  in  case  of  a  discharge  of  the  defendant,  or  his 
bail,  the  capias  shall  stand  as  a  summons. 

In  the  suit  of  Martin  against  appellee,  in  which  the  capias 
issued,  a  declaration  was  filed,  issue  joined,  and  a  trial  had 
upon  the  merits  of  the  cause,  which  resulted  in  a  verdict  for 
the  defendant  of  not  guilty,  and  there  was  a  judgment  in 
his  favor  for  costs,  which  were  paid  before  this  suit  was 
brought.  The  capias  was  never  quashed  and  no  motion  or 
application  was  ever  made  for  that  purpose,  and  no  services  as 
counsel  ever  rendered  for  such  purpose. 

No  damages  are  claimed  in  this  suit  for  the  arrest,  upon  the 
capias  in  the  former  suit,  appellee  having  immediately  given 
bail  upon  service  of  the  writ.  The  court  below,  in  its  finding 
in  the  present  case,  gave  the  items  of  which  the  damages  were 
composed;  they  being, reporter's  fee  $10;  fee  for  going  into 
another  State  and  attending  upon  the  cross-examination  of  a 
witness  in  the  taking  of  his  deposition,  f  75 ;  attorney's  fees, 
$500. 
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Mr.  T.  P.  Bonfield,  and  Mr.  James  N.  Ore,  for  the 
appellants. 

Mr.  Stephen  K.  Moore,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

The  damages  which  were  recovered  in  this  case  were  the 
expenses  which  were  incurred  in  defending  against  the  suit 
brought  by  Martin,  against  the  appellee,  in  which  the  capias 
was  issued,  and  were  the  very  same,  none  other"  or  different 
than  they  would  have  been  had  that  suit  been  commenced  by 
a  summons,  instead  of  by  the  writ  of  capias  ad  respondendum. 
The  condition  of  the  bond  was  not  to  prosecute  the  suit  with 
effect  and  without  delay,  and  to  pay  the  defendant  all  costs 
and  damages  that  might  be  sustained  by  the  wrongful  institu- 
tion and  prosecution  of  the  suit,  but  to  prosecute  the  capias 
with  effect  and  without  delay,  and  to  pay  the  defendant  all 
costs  and  damages  that  might  be  sustained  by  the  wrongful 
suing  out  such  capias.  It  is  not  the  legal  rule  to  exact  bond 
and  security  for  the  successful  prosecution  of  suits,  or  for  the 
indemnity  of  defendants  against  damages  for  the  wrongful  in- 
stituting and  prosecution  of  suits,  but  only  in  the  case  of  par- 
ticular writs,  which  are  calculated  to  work  injury  in  their 
execution,  as,  the  writ  of  attachment,  injunction,  replevin,  and 
the  writ  of  capias  ad  respondendum  where  the  body  is  taken 
and  imprisoned,  are  bonds  required  to  indemnify  against 
damages. 

The  suing  out  and  service  of  a  writ  of  capias  ad  respon- 
dendum may  occasion  great  damage  to  a  defendant  by  reason 
of  the  particular  character  of  the  writ  itself,  and,  as  we  conceive, 
it  is  such  special  damage  from  the  kind  of  the  writ,  and  that 
which  might  be  incurred  in  the  setting  aside  of  such  a  writ, 
that  the  bond  indemnifies  against,  and  not  against  expenses 
incurred  in  the  general  defense  against  the  cause  of  action 
upon  its  merits  without  any  reference  to  the  writ,  and  being 
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only  the  very  same  as  would  have  been  incurred   had  the  suit 
been  commenced  by  a  summons  instead  of  by  a  capias. 

The  language  of  the  condition  of  the  bond  respects  the 
writ  itself,  and  not  the  suit,  and  the  damages  contemplated 
are  those,  we  think,  which  respect  the  writ,  in  contradistinc- 
tion from  the  suit  The  damages  recovered  here  were  not 
sustained  by  the  wrongful  suing  out  of  the  capias,  but  by  the 
wrongful  institution  and  prosecution  of  the  suit.  Had  the  suit 
been  commenced  by  a  summons,  instead  of  a  capias,  these 
damages  would  have  been  just  the  same,  the  kind  of  writ  by 
which  the  suit  was  commenced  making  no  difference  in  regard 
to  them,  and  there  is  no  sound  reason  why  these  damages 
should  be  given  any  more  than  they  should  if  the  suit  had 
been  commenced  by  summons. 

The  damages  here  given,  we  are  of  opinion,  are  not  recov- 
erable, and  we  see  from  the  evidence  no  ground  of  recovery 
for  at  least  more  than  nominal  damages,  perhaps,  for  breach 
of  the  condition  in  not  prosecuting  the  capias  with  effect. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


The  Illinois  Central  Eailroad  Company 

v. 

Annie  M.  Parks. 


1.  Damages — whether  excessive.  In  a  suit 
lady  passenger,  for  a  personal  injury  caused 
appeared  the  injury  was  severe,  her  spine 
being  a  person  of  education  and  a  teacher  by 
considered  large,  was  held  not  so  excessive 
judgment. 

2,  Error — that  does  not  prejudice.  This 
the  court  below  erred  in  refusing  to  suppress 
in  evidence. 


against  a  railway  company,  by  a 
by  gross  negligence,  and  where  it 
being  injured  permanently,  she 
profession,  $8958  damages,  while 
as  to  warrant  a  reversal  of  the 

court  will  not  consider  whether 
a  deposition  which  was  not  read 
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3.  Continuance — when  grounds  are  obviated.  A  refusal  to  grant  a  continu- 
ance because  of  the  absence  of  the  deposition  of  a  witness,  can  not  be  assigned 
for  error  where  it  does  not  appear  that  any  exception  was  taken  to  the  ruling, 
but  on  the  contrary,  the  deposition  arrived  before  the  trial,  and  was  read  in 
evidence. 

4.  Exception — when  necessary.  A  party  can  not  assign  for  error  the  exclu- 
sion of  a  deposition  when  neither  the  substance  nor  subject  of  the  deposition 
is  given  in  the  abstract,  and  when  it  does  not  appear  that  any  exception  was 
taken  to  the  ruling  of  the  court. 

5.  Practice  in  Supreme  Court — abstract.  If  it  is  insisted  the  court  below 
erred  in  sustaining  a  demurrer  to  pleas,  the  abstract  of  the  party  should  set 
out  the  demurrer  and  pleas,  so  as  to  enable  this  court  to  determine  whether  there 
was  error  or  not. 

6.  Practice — waiver  of  demurrer.  If  a  plaintiff  replies  to  pleas  after  a 
demurrer  has  been  sustained  to  them,  he  thereby  waives  his  demurrer,  and  the 
error  in  sustaining  the  demurrer,  if  any,  is  obviated. 

Appeal  from  the  Circuit  Court  of  De  Witt  county;  the  Hon. 
Lyman  Lacey,  Judge,  presiding. 

Mr.  A.  J.  Gallagher,  and  Messrs.  Moore  &  Warner, 
for  the  appellant. 

Messrs.  Donahue  &  Kelly,  and  Messrs.  Weldon  & 
Hughes,  for  the  appellee. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

This  was  an  action,  brought  by  Mrs.  Parks,  against  the 
Illinois  Central  Railroad  Company,  to  recover  damages  for 
an  injury  alleged  to  have  been  received  by  the  plaintiff  through 
the  carelessness  of  defendant's  servants.  Plaintiff  was  a  passen- 
ger traveling  north  in  a  passenger  train  of  defendant  early 
in  the  month  of  September,  1873,  and  arrived  at  Wapello 
in  the  morning  by  six  o'clock.  She  was  traveling  in  the 
sleeping  car.  When  the  train  arrived  at  the  station  of  Wapello, 
in  moving  up  to  the  station,  the  engine  by  which  the  train  was 
drawn  came  in  collision  with  another  engine  upon  the  track 
with  such  violence  that  the  brake-beam  of  one  engine  and  the 
iron  rods  on  the  front  of  the  other  engine  were  broken. 
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At  the  time  of  the  collision  plaintiff  was  standing  in  the 
wash  room  combing  her  hair,  both  of  her  hands  being  raised 
to  her  head.  By  the  collision  she  was  thrown  suddenly 
against  the  door,  striking  against  the  knob,  and  fell  to  the  floor 
with  an  exclamation.  She  was  immediately  carried  to  a  sofa  by 
the  porter  and  brakeman,  and  seemed  so  seriously  injured  that 
a  local  physician  was  immediately  sent  for.  She  remained  in 
the  sleeping  car  until  that  afternoon.  The  railroad  surgeon 
living  at  Amboy  was  sent  for  and  arrived  that  afternoon.  In 
charge  of  this  surgeon  she  was  taken  in  the  sleeping  car  that 
evening  to  Mendota,  where  she  lay  some  three  or  four  weeks 
under  the  care  of  the  surgeon  of  the  railroad  company.  She 
went  thence  to  Iowa  to  the  house  of  a  friend,  and  afterwards 
to  her  father's  residence  in  Albany,  New  York.  It  is  claimed 
by  plaintiff  that  her  spine  was  injured  by  the  collision  or  fall, 
and  that  to  such  a  degree  that  she  was  rendered  incapable  of 
effective  labor,  either  physical  or  mental,  and  that  the  injury  is 
permanent. 

The  defendant  insists  that  her  spine  was  not  injured,  that 
the  injury  was  temporary,  and  that  the  symptoms,  indicating 
serious*  injury,  exhibited  by  plaintiff  from  time  to  time,  were 
feigned.  She  was  a  lady  of  education,  and  by  profession 
a  teacher.  The  cause  was  tried  by  a  jury  in  March,  1875, 
and  a  verdict  rendered  for  the  plaintiff  for  $8958,  on  which 
judgment  was  rendered,  and  the  defendant  appeals  to  this 
court. 

It  is  insisted  by  appellant  that  the  damages,  in  view  of  the 
evidence,  are  excessive  to  such  a  degree  that  the  verdict  should 
have  been  set  aside,  and  that  the  court  erred  in  overruling  the 
motion  for  a  new  trial  in  that  regard. 

The  testimony  is  very  voluminous,  and,'  as  to  many  of  the 
details  in  the  history  of  her  case,  is  very  contradictory.  It  is 
not  seriously  denied  that  the  plaintiff  had  a  cause  of  action. 
From  the  testimony  of  defendant's  own  witnesses  it  is  appa- 
rent that  the  collision  was  the  result  of  gross  carelessness,  and 
that  the  plaintiff  was  injured  thereby.     The  contradictions  in 
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the  testimony  all  relate  merely  to  the  degree  of  the  injury  and 
as  to  whether  it  is  of  a  permanent  character.  It  was  peculiarly 
a  matter  within  the  province  of  the  jury  to  pass  upon  the 
credibility  of  witnesses  testifying  to  circumstances  bearing 
upon  this  question.  It  seems  that  the  jury  gave  credence  to 
the  testimony  for  the  plaintiff,  rather  than  that  produced  by 
the  defendant. 

While  the  damages  are  large,  yet,  if  the  truth  be  as  stated 
by  plaintiff  and  her  witnesses,  we  can  not  say  that  they  are  so 
excessive  as  to  demand  that  the  verdict  should  be  set  aside 
upon  that  ground. 

Appellant  insists  also  that  the  court  erred  in  refusing  to 
suppress  the  deposition  of  Rachel  Alexander,  taken  October 
27,  1874.  This  motion,  by  the  record,  seems  to  have  been 
overruled  on  the  7th  day  of  December,  1874,  and  the  bill  of 
exceptions  signed  by  the  judge,  relating  to  that  decision,  was 
filed  upon  the  31st  day  of  December,  1874,  and  therefore  must 
have  had  relation  to  a  deposition  placed  on  file  before  that 
date,  whereas  an  examination  of  the  evidence  read  and  given 
at  the  trial  does  not  show  that  this  deposition  was  read  at  all, 
but  does  show  that  a  deposition  of  the  same  witness  was  read 
which  was  filed  March  17,  1875.  The  deposition  called  in 
question  by  the  motion  to  suppress  not  having  been  read  in 
evidence,  it  is  not  material  whether  the  court  decided  correctly 
or  not  in  refusing  to  suppress  it. 

Again,  appellant  complains  that  the  court  refused,  at  the 
March  term,  1875,  to  continue  the  cause  on  account  of  the 
absence  of  the  deposition  of  Dr.  Twining.  The  abstract  fails 
to  show  at  what  time  in  the  term  this  motion  was  made,  but 
the  record  shows  it  was  made  the  23d  day  of  March,  1875. 
The  abstract  does  not  show  that  the  motion  was  ever  decided 
or  that  any  exception  was  ever  taken  to  any  ruling  of  the 
court  on  that  question,  nor  do  we  find  anything  in  the  record 
on  that  subject,  but  it  is  shown  by  the  abstract  that  the  depo- 
sition of  Dr.  Twining  was  placed  on  file  on  the  26th  of  March, 
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1875,  three  days  after  the  motion  was  overruled,  and  was  read 
at  the  hearing. 

It  is  next  insisted  that  the  depositions  of  Benedict  and 
Beeket  should  have  been  read.  The  abstract  shows  that  the 
deposition  of  Benedict  was  excluded  by  the  court  below,  but 
neither  the  substance  nor  the  subject  of  the  deposition  is  set 
out,  nor  does  the  abstract  show  that  any  exception  was  taken 
to  the  ruling  of  the  court  in  that  regard,  and  the  abstract  fur- 
ther shows  that  the  deposition  of  Beeket  was,  in  fact,  read. 

Again,it  is  insisted  that  the  court  erred  in  sustaining  the 
demurrer  to  the  defendant's  second  and  fourth  pleas.  The 
abstract  fails  to  set  out  either  the  demurrers  or  pleas  so  as  to 
enable  this  court  to  determine  whether  the  demurrers  should 
or  should  not  have  been  sustained,  and  the  abstract  shows  that 
(whether  the  rulings  in  that  regard  were  right  or  wrong) 
replications  were  subsequently  filed  to  defendant's  second, 
third  and  fourth  pleas  and  issues  joined  thereon.  If  the  pleas 
were  not  amended,  the  filing  of  replications  operated  as  a 
waiver  of  the  demurrers,  and  if  the  pleas  were  amended,  the 
plaintiff  failed  to  demur  to  the  pleas  as  amended.  He  can  not 
insist  upon  exception  to  the  ruling  of  the  court  in  sustaining 
demurrers  to  the  pleas  before  they  were  amended. 

Other  exceptions  are  taken  by  appellant's   counsel  to  the 

rulings  of  the  court  on  the  trial,  and  to  the  rulings  of  the 

court  in  settling  instructions.     After  a  careful  examination  of 

the  points  presented  we  find  no  material  error,  and  deem  it 

unnecessary  to  review  them  in  detail. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 
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Dewitt  C.  Tunison 

V. 

Tibitha  C.  Chamblin  et  al. 

1.  Error — granting  of  temporary  injunction  can  not  be  assigned  for  error.  The 
granting  of  a  temporary  injunction  in  a  cause  can  not  be  assigned  for  error. 

2.  Chancery — proper  evidence,  oMy,  considered.  In  chancery  cases,  the  court 
considers  the  proper  evidence  before  it,  and  determines  from  that  alone;  and 
this  court  will  presume  that  a  decree  is  based  upon  such  evidence,  without 
regard  to  such  as  is  improper  or  irrelevant* 

3.  Fraudulent  conveyance — advancement  by  a  debtor  to  his  child.  Where  a 
father  is  insolvent,  he  can  not  make  an  advancement  to  a  minor  son  in  fraud 
of  his  creditors.  A  debtor,  while  embarrassed  and  unable  to  pay  his  debts, 
can  not  give  away  his  property  to  the  injury  of  his  creditors,  and  if  he  does  so, 
it  will  be  a  fraud  upon  their  rights,  and  they  may  reach  it  and  subject  it  to 
the  payment  of  their  debts.  In  such  a  case,  it  is  not  necessary  that  the  grantee 
shall  consent  to,  or  know,  that  the  grantor  intended  to  perpetrate  a  fraud,  as 
he  takes  as  a  volunteer. 

4.  Same — when  gift  is  void — pre-existing  and  subsequent  creditors.  Where  a 
father,  in  failing  circumstances,  enters  land  in  his  minor  son's  name,  only 
creditors  at  the  time  such  fraud  is  committed  can  avoid  the  conveyance,  unless 
it  be  shown  that  the  act  was  made  in  anticipation  of  incurring  debts,  to  avoid 
the  payment  of  which  the  conveyance  was  made.| 

5.  Same — presumption  as  to  date  of  indebtedness.  Where  an  entry  of  lands 
by  a  father,  in  the  name  of  his  minor  son.  is  sought  to  be  avoided  by  creditors 
of  the  father,  it  will  not  be  presumed  that  the  debts  existed  at  the  time  of  the 
transaction,  in  the  absence  of  proof  to  that  effect. 

6.  Deed — of  minor.  Deeds  made  by  a  minor  are  not  void,  but  only  voidable. 
Their  validity  does  not  depend  upon  a  ratification  after  the  minor  attains  his 
majority,  but  to  avoid  them  he  must,  by  some  act  clear  and  unmistakable  in  its 
character,  disaffirm  their  validity. 

7.  Same — what  acts  avoid  minor's  deed.  Notice  by  a  person  making  a  deed 
for  land  during  minority,  that  he  disaffirms  the  same,  followed  by  acts  of  own- 
ership, or  such  as  indicate  a  claim  of  title  as  against  the  deed,  such  as  posses- 

*See,  also,  Stone  v.  Wood,  85  111.  603. 

t  Where  the  conveyance  is  colorable  merely,  and  a  secret  trust  and  confi- 
dence exists  for  the  benefit  of  the  grantor,  the  conveyance  will  be  held  void 
both  as  against  precedent  and  subsequent  creditors.  Jones  et  al.  v.  King  et  al. 
86  111.  225,  and  cases  there  cited. 
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sion,  suit  to  regain  possession,  or  to  cancel  the  deed,  payment  of  taxes,  selling 
or  leasing,  or  offering  to  sell  or  lease,  improving  the  premises,  or  such  like  acts, 
within  a  reasonable  period  after  arriving  at  age,  which,  in  analogy  to  the  lim- 
itation in  ejectment,  after  arriving  at  age,  has  been  held  by  this  court  to  be  the 
limit  of  the  time  to  disaffirm.  Mere  forgetfulness  of  having  made  a  deed,  for 
twelve  years  after  attaining  majority,  will  furnish  no  excuse  for  the  delay  in 
disaffirming  a  deed  made  during  minority. 

8.  Same — presumption  as  to  delivery.  Where  a  deed,  duly  executed,  is  found 
in  the  hands  of  the  grantee,  there  is  a  strong  implication  that  it  has  been 
delivered,  and  only  clear  and  convincing  evidence  can  overcome  the  presump- 
tion. The  unsupported  evidence  of  the  grantor,  some  fifteen  or  twenty  years 
after  the  date  of  the  deed,  can  not  be  received  to  rebut  such  presumption. 

9.  Same— evidence  to  overcome  certificate  of  acknowledgment.  The  certificate 
of  the  acknowledgment  of  a  deed  imports  verity,  and  can  not  be  overcome, 
except  by  clear  and  satisfactory  evidence.  The  evidence  of  the  grantor  deny- 
ing the  execution  of  the  deed,  and  the  opinion  of  experts  that  the  signature 
thereto  is  not  that  of  the  grantor,  are  not  sufficient.* 

10.  Same — certificate  of  acknowledgment  as  evidence  on  question  of  forgery.  The 
law  has  made  a  certificate  of  the  acknowledgment  of  a  deed  evidence  of  the 
execution  of  the  deed  by  the  party  purporting  to  have  acknowledged  it,  and, 
although  not  conclusive,  it  can  be  overcome  only  by  clear  and  undoubted  evi- 
dence. Proof  that  the  signature  is  not  in  the  handwriting  of  the  grantor,  falls 
far  short  of  showing  it  to  be  a  forgery.  By  acknowledging,  the  party  adopts 
the  signature  and  makes  it  his  own. 

11.  Same — consideration.  Although  no  money  is  paid  for  a  deed  for  land, 
yet,  if  it  is  given  in  payment  or  to  secure  an  indebtedness  of  the  grantee's 
father,  this  will  be  ample  consideration  to  support  it  and  to  pass  the  legal 
title. 

12.  Notice — of  title,  by  possession.  The  possession  of  land  under  a  convey- 
ance is  notice  to  a  subsequent  purchaser  of  the  prior  grantee's  title,  and  if 
such  subsequent  purchaser  takes  possession,  a  court  of  equity  will  cancel  his 
deed  as  a  cloud  on  the  title  of  the  prior  grantee,  and  restore  the  possession  to 
him  or  to  his  heirs. 

*Of  evidence  to  overcome  the  officer's  certificate  of  acknowledgment,  see 
Crane  v.  Crane  et  al.  81  111.  165;  Lowell  et  al.  v.  Wren,  80  id.  238 ;  Marston  et  al. 
v.  Brittenham,  76  id.  611 ;  Russell  v.  Baptist  Theological  Union,  73  id.  337;  Kerr 
v.  Russell,  69  id.  666;  Calumet  and  Chicago  Canal  and  Dock  Co.  v.  Russell,  68  id. 
426;  Lickmon,  Exr.  v.  Harding,  65  id.  505;  Spurgin  v.  Traub  et  al.  ibid.  170; 
Monroe  v.  Poorman,  62  id.  523.  Upon  what  ground  the  certificate  may  be  ques- 
tioned: Eyster  v.  Hathaway,  50  111.  521 ;  Hill  v.  Bacon,  43  id.  477;  Graham  v. 
Anderson,  42  id.  514,  and  cases  there  cited. 


380  Tunison  v.  Chamblin  et  al.  [Jan.  T. 

Opinion  of  the  Court. 

Appeal  from  the  Circuit  Court  of  Sangamon  county;  the 
Hon.  Charles  S.  Zane,  Judge,  presiding. 

Messrs.  Ingersoll  &  Puterbaugh,  Mr.  W.  S.  Bush,  and 
Messrs.  Dearborn  &  Campbell,  for  the  appellant. 

Mr.  E.  A.  Wallace,  for  the  appellees. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

This  record  discloses  the  fact  that  the  father  of  appellant, 
Tunison,  in  April,  1851,  when  the  latter  was  about  ten  years 
of  age,  entered  the  land  in  controversy,  at  the  United  States 
land  office,  in  the  name  of  his  son ;  that  appellant  executed  a 
deed,  first,  to  his  father,  on  the  8th  day  of*  March,  1859;  and 
a  deed,  claimed  to  have  been  a  mortgage,  which  has  been  paid, 
to  Mundy,  on  the  16th  day  of  July,  1860.  He  also  made 
another  deed,  to  Chamblin,  on  the  1st  of  August,  1859,  which 
is  sought  to  be  set  aside,  and  a  deed  was  made  by  Tunison  to 
Chamblin,  on  the  same  date,  and  a  deed  from  appellant  to 
James  H.  Matheny,  of  the  date  of  May  25,  1860;  but  it  is 
claimed  that  this  last  deed  is  a  forgery. 

On  the  16th  day  of  July,  1860,  William  C.  Tunison,  the 
father  of  appellant,  and  Chamblin,  submitted  certain  differ- 
ences to  two  arbitrators,  who  found  an  award,  in  favor  of 
Chamblin,  for  $1552.48;  and  Tunison,  on  the  20th  of  that 
month,  executed  a  power  of  attorney  to  G.  W.  Shutt  to  con- 
fess a  judgment  in  favor  of  Chamblin,  "in  any  circuit  court 
in  Illinois,  or  any  other  court  having  jurisdiction  in  said 
State,"  for  that  sum,  which  was  acknowledged  before  the 
county  clerk  of  Sangamon  county.  On  the  next  day,  Shutt, 
under  and  by  virtue  of  the  power,  confessed  a  judgment  for 
that  amount,  in  the  circuit  court  of  Cook  county,  and  on  the 
same  day  an  execution  was  issued  thereon,  and  sent  to  the 
sheriff  of  Mason  county.  He  received  it  on  the  31st  of  that 
month,  and  levied  it  on  the  land  in  question,  with  other  lands, 
on  the  same  day,  and  it  was  returned  on  the  15th  day  of 
March,  1866,  satisfied  by  sale  of  the  land.     A  certificate  of 
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levy  was  filed,  in  the  proper  office,  on  the  day  the  levy  was 
made,  and,  also,  a  copy  of  the  certificate  of  purchase  on  the 
4th  day  of  November,  1865.  Chamblin  became  the  purchaser 
under  this  sale  on  execution. 

At  the  April  term,  1859,  of  the  Sangamon  circuit  court, 
Chamblin  obtained  another  judgment  against  Tunison  for 
$575.55,  on  which,  within  a  year,  an  execution  was  issued, 
and  returned  no  property  found ;  but  another  execution  was 
issued  on  the  21st  of  July,  1860,  to  the  sheriff  of  Mason 
county,  which  was  levied  on  the  land  in  controversy  on  the 
1st  of  the  next  August,  and  the  land  was  sold  under  it,  to 
Chamblin,  on  the  4th  of  December,  1865,  and  Chamblin  pro- 
cured deeds  under  these  sales. 

On  the  14th  day  of  January,  1865,  complainant  filed  his 
bill,  in  the  Mason  circuit  court,  to  have  his  deed  to  Chamblin 
set  aside  as  a  cloud  on  his  title.  As  many  as  three  amended 
bills  were  filed  during  the  progress  of  this  cause.  Defendant 
answered  each,  and  filed  a  cross-bill,  alleging  the  purchase  of 
the  land  from  the  father  of  complainant  in  August,  1859; 
that  complainant,  in  March  of  that  year,  conveyed  the  land  to 
his  father ;  that  the  deed  from  the  father  to  him  has  been  lost ; 
that,  since  the  commencement  of  the  suit,  complainant  had 
sold  portions  of  the  land  to  Brown  and  Case;  and  prays  that 
his  title  be  established;  that  Brown  and  Case  be  decreed  to 
convey  to  him,  and  for  the  removal  of  clouds  from  the  title 
of  defendant.     Answers  were  filed  to  the  cross-bill. 

A  hearing  was  had  in  the  court  below  on  the  bill,  amended 
bills,  answers  thereto,  the  cross-bill  and  answers  thereto,  repli- 
cations, exhibits  and  proofs,  and  the  court  below  found  that 
the  father  of  Tunison,  prior  to  and  at  the  time  the  land  was 
entered,  was  in  embarrassed  circumstances  and  insolvent,  and, 
to  be  able  to  control  the  same,  and  for  his  own  use  and  benefit, 
and  not  as  a  gift  to  his  son,  entered  it  in  his  name,  and  that 
he  held  the  same  in  trust  for  his  father,  and  not  in  his  own 
right;  and  to  reverse  the  decree  complainant  appeals. 

It  is  urged  that  the  court  below  erred  in  granting  the  tern- 
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porary  injunction  in  the  case.  It  has  been  so  repeatedly  held 
by  this  court  that  error  can  not  be  assigned  on  such  an  order, 
that  the  practice  must  be  regarded  as  settled,  and  Ave  must 
decline  to  further  discuss  the  reasons  for  the  rule. 

It  is  also  urged  that  the  court  below  erred  in  the  admission 
of  improper  evidence.  This  court  will  never,  in  a  chancery 
proceeding,  reverse  for  that  reason,  even  where  it  is  apparent 
on  the  face  of  the  record.  The  court  hears  and  determines 
the  case  upon  the  proper  evidence  before  it;  and  whatever 
may  be  before  it,  we  will  presume  the  court  only  considered 
the  legitimate  evidence  pertinent  to  the  issues,  and  that  the 
decree  was  based  on  it ;  and  when  the  record  is  brought  to 
this  court,  the  case  will  be  heard  on  the  proper  evidence  con- 
tained in  the  certificate  of  the  judge  who  tried  the  case,  dis- 
regarding all  irrelevant  and  improper  testimony.  This  has 
been  so  repeatedly  announced  by  this  court  that  it  must  be  held 
to  be  the  settled  practice,  ^o  object  to  such  well  settled  ques- 
tions of  practice  but  incumbers  the  argument,  and  has  no 
tendency  to  elucidate  the  real  questions  involved.  The  record 
in  this  case  is  voluminous,  and  contains  much  irrelevant  evi^- 
dence  that  greatly  enhances  the  labor  of  separating  the  mate- 
rial from  the  foreign  matter  that  should  not  have  been  brought 
into  the  case ;  but  we  shall  give  the  conclusions  at  which  we 
have  arrived,  as  the  result  of  a  patient  and  attentive  perusal 
of  the  proofs  before  the  court  below,  on  the  hearing,  without 
attempting  to  discuss  in  detail  all  the  testimony  or  pointing 
out  the  irrelevant  portions,  but  will  be  content  to  announce 
conclusions  reached  from  the  record. 

After  such  a  length  of  time,  from  the  frailty  of  human 
memory,  we  can  not  expect  exactness  or  minute  details  in  the 
evidence  of  witnesses.  Again,  many  persons  who,  no  doubt, 
could  have  given  important  testimony  in  reference  to  the  case 
are  dead,  and  others  have  forgotten  occurrences  that  took 
place  at  the  time;  but  the  evidence  of  Cheeney,  Williams, 
Gonnly,  the  deputy  sheriff,  Matheny,  Tomlins,  Hardin,  Coge- 
shall  and  Odan,  when  all  considered  together,  we  think,  clearly 
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shows  that  C.  H.  Tunison  was,  at  the  time  he  entered  the  land, 
very  much  embarrassed — was  in  failing  circumstances,  if  not 
at  the  time  insolvent;  nor  do  we  think  their  evidence  of  little 
weight,  as  it  is  clear,  direct,  and  based  on  information  they  at 
the  time  had.  They  were,  most  of  them,  intimately  acquainted 
with  him  and  with  his  circumstances,  and  each  testifies  accord- 
ing to  the  extent  of  his  knowledge  and  recollection. 

The  fact  that  Tunison,  about  that  time,  was  procuring  the 
entry  of  other  lands  by  Williams,  in  his  name,  and  taking 
bonds  for  conveyances,  is  strong  evidence  that  he  had  no  means 
with  which  to  purchase  and  pay  for  them,  or  he  would  have 
entered  them  in  his  own  name ;  but  they  were  entered  by  Wil- 
liams, with  his  own  money,  in  his  own  name,  and  he  held 
them  as  security  for  the  money  thus  advanced,  giving  bonds 
for  conveyances;  and  Williams,  who  entered  the  lands  in  his 
own  name  for  Tunison,  testifies  that  Tunison  was  hard  run — 
was  considered  as  embarrassed ;  and  he  had  business  transac- 
tions with  him  in  1851  and  1852.  This  evidence  is  important 
as  explaining  his  financial  condition,  as  the  money  was  evidently 
advanced,  as  a  loan,  at  twenty  per  cent. 

Cheeney  testified  that,  in  the  spring  and  summer  of  the  year 
1851,  Tunison  was  embarrassed;  that  there  were  executions 
against  him,  and  he  was  keeping  out  of  the  way  of  officers; 
and  whilst  he  did  not  know  the  fact,  it  was  reported  amongst 
his  creditors  that  he  was  unable  to  pay  his  debts ;  that,  about 
that  time,  Tunison  was  breaking  prairie  in  Cass,  and,  he  heard, 
in  Mason  county,  "  and  could  n't  venture  to  bring  his  teams 
to  Springfield/'  where  he  resided;  that  afrom  1851  he  was 
hard  pressed,  involved  in  law  suits,  and  borrowed  money 
wherever  he  could  get  it." 

Gonnly,  who  was  deputy  sheriff,  testified  that  he  knew 
Tunison  well  from  1841  until  his  death;  that  he  does  not 
recollect  the  time,  but  it  was  about  1851  "he  broke  up;"  that 
he  was  considered  insolvent  in  1851  and  1852;  that,  about  the 
time  Williams  entered  the  land,  "  we  understood  he  was  broke 
up."     This  witness  says  Tunison  was  indebted  to  Lewis  and 
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Johnson,  and  thinks  the  amount  was  large;  that  Lewis,  Tuni- 
son  &  Johnson  were  indebted  in  St.  Louis,  and  says  the  amount 
must  have  been  large;  that  Tunison  removed  from  Springfield 
in  1852  or  1853,  and  the  time  he  was  indebted  was  before  he  left. 

Hardin,  who  resided  in  Mason  county  in  1851  and  1852, 
and  was  then  sixteen  or  seventeen  years  of  age,  knows  that 
Tunison  broke  prairie,  in  those  years,  in  that  county,  and  that  in 
the  year  1852,  whilst  thus  engaged,  his  property,  or  a  portion 
of  it,  was  seized,  under  some  kind  of  legal  process,  and  a  por- 
tion of  it  was  smuggled  and  got  out  of  the  way ;  that,  "  after 
the  seizure  of  his  property  in  1852,  his  reputation  for  solvency 
in  Mason  county  was  lost." 

Cogeshall,  who  lived  in  Mason  county  in  1850  and  1851, 
and  sold  Tunison  some  oxen  in  the  former  year,  in  the  early 
part  of  the  next  year  went  to  Springfield  to  collect  a  note  of 
$80  or  f  90  Tunison  owed  him  on  the  sale  of  the  oxen,  and 
was  there  informed  he  could  not  make  the  money. 

The  other  witnesses  gave  testimony  corroborating  the  evi- 
dence of  these  witnesses.  The  Tomlins  testify  to  the  state- 
ments of  appellant,  in  which  they  say  he  admitted  that  his 
father  was  in  debt,  and,  therefore,  entered  the  land  in  his 
name;  and  Odan  testifies  to  substantially  the  same  admissions 
of  appellant. 

Opposed  to  this  is  the  evidence  of  appellant's  brother, 
mother,  and  Priest.  The  brother  and  mother  testify  that  they 
knew  Tunison  had  personal  property,  consisting  of  oxen, 
wagons,  horses,  plows,  cows,  etc.,  and  that  they  think  it  was 
of  considerable  value,  and  that  if  he  was  embarrassed,  they 
did  not  know  of  it.  They  also  say  he  had  a  house  and  furni- 
ture in  Springfield.  This  may  all  be  true,  and  still  Tunison 
have  been  insolvent.  Appellant's  brother  was  then  but  six- 
teen or  seventeen  years  of  age,  and  it  is  not  probable  his 
father  would  talk  to  him  about  his  embarrassments  and  pecu- 
niary difficulties,  and  many  men  never  communicate  to  their 
wives  anything  in  reference  to  their  business  affairs.  From 
other  evidence  in  the  record,  they  are  evidently  mistaken  as 
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to  the  value  of  the  property  and,  we  think,  the  amount  he 
then  held. 

The  witness  Priest  says  the  house  in  Springfield  was  not 
paid  for,  nor  does  he  say  whether  the  balance  was  large  or 
small,  and  it  may  have  been  the  amount  of  its  value,  or  very 
near  it.  He  enumerates  personal  property,  which  he  values 
at  about  $1000.  He  gives  it  as  his  opinion  that  Tunison  was 
solvent,  and  owed  but  few,  little  debts,  which  could  have  been 
collected  of  him.  Tunison  is  shown,  by  record  evidence,  to 
have  been  very  largely  indebted  in  1858  to  1861.  It  then 
seems  to  have  been  as  much  as  $12,000  or  more,  and  nearly 
the  whole  of*  it  remains  unpaid. 

All  this  evidence  considered,  we  are  of  opinion  that  Tuni- 
son was  insolvent  at  the  time  this  land  was  entered  in  the 
name  of  his  son,  and  that  he  was  then  unable  to  make  an  advance- 
ment to  him  without  defrauding  his  creditors.  A  person  must 
be  just  before  he  is  generous,  or  can  make  provision  for  his 
family  or  others.  A  debtor,  as  all  know,  can  not,  when  em- 
barrassed and  unable  to  pay  his  debts,  give  away  his  property 
to  the  injury  of  his  creditors,  and  if  he  does  so,  it  will  be 
held  a  fraud  upon  their  rights,  and  they  may  reach  it,  and 
subject  it  to  the  payment  of  their  claims.  And  if  a  debtor 
so  places  his  money  in  real  estate  in  the  name  of  another,  the 
property  may  be  subjected  to  the  payment  of  creditors  thereby 
defrauded.  Xor  is  it  necessary,  when  the  fraud  is  thus  perpe- 
trated, that  the  grantee  shall  consent  to,  or  even  know  that  the 
grantor  intends  to  perpetrate  the  fraud.  As  he  takes  as  a 
volunteer,  it  does  not  matter  whether  he  intended  to  commit 
a  fraud.  However  honest  his  intentions,  having  paid  nothing 
for  the  property,  he,  in  equity,  can  not  hold  it  against  credit- 
ors of  his  donor. 

But  it  is  the  doctrine  of  this  court,  that  only  creditors 
having  claims  when  the  fraud  is  committed  can  avoid  such 
conveyances,  unless  it  be  shown  the  deed  was  made  in  antici- 
pation of  incurring  debts,  to  avoid  the  payment  of  which  the 
conveyance  was  made.  Mixell  v.  Lutz,  34  111.  382 ;  Moritz  v. 
25—88  III. 
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Hoffman,  35  id.  553;  Gridley  v.  Watson,  53  id.  186;  Wool- 
dridge  v.  Gage,  68  id.  157;  Guffin  v.  First  National  Bank, 
74  id.  259.  And  their  is  no  evidence  in  this  record  that 
Chamblin's  debts  were  then  in  existence.  For  aught  that 
appears,  the  debts,  however  large  they  may  have  been  against 
Tunison  when  the  entry  was  made,  may  all  have  been  pairh 
We  can  not  presume  these  debts  then  existed ;  on  the  contrary 
we  presume,  if  they  had,  that  fact  would  have  been  shown. 

The  original  bill  was  filed  on  the  14th  day  of  January,  1865, 
and  only  sought  to  set  aside  and  cancel  a  deed  executed  by 
appellant  to  Chamblin,  dated  August  1,  1859,  because,  as  he 
alleges,  he  never  executed  it,  or  if  he  did,  and  has  forgotten 
it,  he  was  at  the  time  under  twenty-one  years  of  age.  There 
is  nothing  in  the  original  bill  that  impugns  the  deed  made  by 
appellant  to  his  father,  on  the  8th  of  March,  1859.  Nor  does 
he  refer  to  or  question  the  validity  of  his  deed  to  Matheny, 
or  to  the  deed  executed  to  his  father  in  March,  1859.  But  in 
his  third  amended  bill,  filed  the  3d  of  July,  1874,  within  but 
twenty-four  days  of  twelve  years  after  he  arrived  of  age,  he 
attacks  the  deed  to  Matheny  as  a  forgery,  and  alleges  he  had 
never  affirmed  it.  He  admits  the  signing,  sealing  and  acknowl- 
edging of  the  deed  to  his  father,  but  denies  that  it  was  ever 
delivered,  and  alleges  that  he  has  never  affirmed  it. 

Deeds  made  by  a  minor  are  not  void  but  only  voidable. 
Their  validity  does  not  depend  on  a  ratification  after  the  minor 
attains  his  age,  but  to  avoid  them  he  must  by  some  act,  clear 
and  unmistakable,  in  its  character,  disaffirm  their  validity. 
Notice  that  he  disaffirms,  followed  by  acts  of  ownership  or 
such  as  indicate  a  claim  of  title  against  the  conveyance  in- 
tended to  be  disaffirmed,  such  as  possession,  suit  to  regain  pos- 
session or  to  cancel  the  deed,  payment  of  taxes,  selling,  leasing 
or  offering  to  sell  or  lease,  improving  the  premises,  or  such 
like  acts,  within  a  reasonable  period  after  arriving  at  age, 
which,  in  analogy  to  bringing  ejectment  after  arriving  at  age, 
has  been  held  by  this  court  to  be  the  limit  of  the  time  to  dis- 
affirm.    Here,  appellant  by  bringing  suit  within  three  years 
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after  arriving  of  age,  disaffirmed  his  deed  to  Chamblin,  but 
not  his  deeds  to  his  father  and  to  Matheny.  A  minor,  on 
arriving  at  age,  may,  without  doubt,  disaffirm  one  of  several 
deeds  made  during  minority,  avoiding  it  and  leaving  others 
to  have  legal  effect  as  if  made  when  of  full  age.  So  here,  the 
only  claim  by  the  original  bill  was,  that  the  deed  to  Chamblin 
was  made  when  appellant  was  a  minor,  and  asking  to  have  it 
canceled,  thereby  virtually  affirming  those  to  his  father  and 
Matheny. 

Nor  does  the  fact  that  he  may  have  forgotten  that  he  exe- 
cuted the  deed  to  Matheny,  or  that  he  delivered  the  deed  to 
his  father,  excuse  his  non  action.  Equity  would  not  regard 
mere  forgetfulness  twelve  years  after  a  minor  reaches  his 
majority,  as  any  excuse  for  delay  in  disaffirming  a  deed  made 
during  minority.  Titles  must  rest  on  a  more  secure  basis. 
We  are  unable  to  see  that  appellant  did  any  act  by  which  these 
deeds  were  avoided,  and,  if  genuine,  then  they  were  effectual 
to  pass  the  title. 

But  it  is  urged,  that  the  deed  of  appellant  to  his  father 
never  became  operative,  because  it  was  never  delivered.  When 
a  deed,  duly  executed,  is  found  in  the  hands  of  a  grantee,  there 
is  a  strong  implication  that  it  has  been  delivered,  and  only 
clear  and  convincing  evidence  can  overcome  the  presumption. 
Otherwise,  titles  could  be  easily  defeated,  and  no  one  could  be 
regarded  as  being  secure  in  the  ownership  of  land.  It  can 
not  be  that  a  grantor  may  assail  a  conveyance  fifteen  or  twenty 
years  after  a  deed  has  been  made,  and  recover  the  land  by 
merely  swearing  he  never  delivered  the  deed.  The  unsup- 
ported evidence  of  a  grantor  surely  can  not  be  permitted  to 
have  such  effect,  especially  when  the  evidence  of  such  a  gran- 
tor is,  in  many  material  matters,  contradicted,  and  who  seems 
to  act  on  a  low  moral  plane.  To  so  hold  would  render  all 
titles  insecure,  and  would  be  disastrous  in  the  extreme.  Any 
system  of  jurisprudence,  adopting  rules  for  the  attainment  of 
justice,  can  never  sanction  a  rule  fraught  with  such  unjust 
and  iniquitous  results. 
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Here  is  a  deed  found  in  the  hands  of  the  grantee  of  appel- 
lant's father,  which  has  every  appearance  of  being  regular  and 
properly  executed,  and  which  enabled  the  father  of  appellant, 
who  appeared  to  be  the  grantee,  to  sell  the  land  to  Chamblin, 
obtain  his  money,  and  thus  perpetrate  a  fraud.  Appellant  ad- 
mits the  making  of  the  deed,  but  denies  the  delivery,  leaving 
us  to  infer  that  his  father  wrongfully  possessed  himself  of  the 
instrument,  and  uttered  it  as  genuine  and  valid,  which  would, 
if  anything  short  of  forgery,  be  equally  as  immoral  and  in- 
jurious in  its  consequences  to  Chamblin.  Appellant  does  not 
charge  this  against  the  memory  of  his  father,  but  gives  no 
other  plausible  theory  upon  which  it  could  have  passed  to  the 
hands  of  Chamblin.  Appellant  has  wholly  failed  to  repel  the 
presumption  that  this  deed  was  delivered.  And  if  delivered 
and  never  avoided,  then  it  passed  the  title  into  his  father,  and 
it  passed  from  him  to  Chamblin. 

But  conceding  this  deed  was  not  delivered,  then  we  think  that 
there  is  no  doubt  that  appellant  did  make,  execute  and  deliver 
the  deed  for  this  land  to  Matheny.  Matheny  testifies  that 
he  wrote  the  deed  to  himself  at  the  request  of  one  or  both  of 
the  parties,  and  it  was  taken  to  be  executed,  and  was  afterwards 
returned  to  him,  signed  and  acknowledged,  as  he  thinks  by 
the  father  of  appellant.  If  this  is  true,  and  the  deed  is  a 
forgery,  then  the  father  uttered  the  forged  instrument.  But 
all  of  the  attending  circumstances  repel  the  presumption ; 
Matheny  testifies  to  many  transactions  between  the  father  and 
Chamblin,  that  render  it  more  than  probable  that  appellant 
did  execute  the  deed.  And  the  witness  says  this  deed  was  a 
part  of  a  transaction  to  secure  Chamblin  a  large  debt  the  elder 
Tunison  owed  him.  And  it  is  rendered  the  more  probable,  as 
appellant  does  not  deny  that  he  executed  the  deed  to  Mundy 
for  a  similar  purpose,  about  that  time.  Again, there  is  noth- 
ing that  renders  it  at  all  probable  that  the  notary  public,  who 
certified  to  the  acknowledgment,  would  join  in  perpetrating  a 
forgery.  His  certificate  imports  verity,  'and  can  not  be  over- 
come but  by  clear  and  satisfactory  evidence.    And  the  evidence 
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of  appellant,  and  the  opinion  of  experts  that  the  signature  is 
not  appellant's,  are  not  sufficient. 

The  law  has  made  the  certificate  of  the  acknowledging  offi- 
cer proof  of  the  execution  of  the  deed,  and  whilst  it  is  not 
conclusive,  public  policy  forbids  that  it  should  be  overcome 
but  by  clear  and  undoubted  evidence  that  it  is  a  forgery.  Al- 
though the  proof  should  establish  that  the  signature  is  not  in 
the  handwriting  of  appellant,  that  would  fall  far  short  of 
proving  it  a  forgery.  All  know  that  a  person  may  sign  such  in- 
struments by  another,  and  it  becomes  his  signature  by  adoption. 
Suppose  this  deed  was  signed  by  some  one  else,  either  with 
or  without  authority,  do  not  all  know  that  when  he  took  it  to 
the  officer  and  acknowledged  it  to  be  his  signature,  he  thereby 
effectually  made  it  his.  Titles  to  real  estate  can  never  rest 
on  such  a  frail  tenure  as  to  be  defeated  by  proving  there  is  a 
doubt  whether  the  grantor's  true  signature  is  signed  to  a  deed, 
properly  acknowledged  before  an  officer  empowered  to  certify 
such  acts.  We  think  the  evidence  wholly  fails  to  prove  this 
deed  to  Matheny  a  forgery. 

But,  it  is  urged,  that  the  deed  was  made  without  considera- 
tion. Although  the  grantee  paid  no  money,  there  was  a  suffi- 
cient consideration,  as  it  was  given  in  payment  or  to  secure 
large  indebtedness,  from  appellant's  father  to  Chamblin,  and 
Matheny  testifies  that  it  was  conveyed  to  him  in  trust  for  the 
latter.  Such  a  consideration  is  ample  to  support  the  convey- 
ance and  to  pass  the  legal  title.  And  Matheny  having  con- 
veyed by  quitclaim  deed  to  the  heirs  of  Chamblin,  whatever 
title  he  held  passed  to  them.  And  even  if  it  was  conveyed 
as  a  security  foi*  the  payment  of  $5000,  loaned  by  Chamblin 
to  appellant's  father,  the  title  could  not  be  decreed  from  them 
without  a  redemption,  and  that  is  not  sought ;  but  the  result 
of  the  effect  of  this  deed  is  staked  on  its  being  a  forgery,  and 
appellant  has  failed  to  establish  the  fact. 

If,  then,  the  deed  from  appellant  to  his  father  was  delivered, 
Chamblin  acquired  the  title  by  the  conveyance  by  the  latter 
to  him,  as  the  former  of  these  deeds  was  never  avoided,  and 
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that  title  has  descended  to  the  heirs  of*  Chamblin  by  his  death. 
But  if  it  were  conceded  that  deed  was  never  delivered,  and, 
consequently,  never  became  effective  to  pass  title,  then  the 
deed  to  Matheny  was  delivered,  and  has  not  been  avoided,  and 
the  title  passed  from  appellant  to  him,  and  from  him  to  the 
heirs  of  Chamblin.  So,  in  either  event,  they  certainly  hold  the 
title  and  have  the  right  to  be  assured  of  its  possession  and 
enjoyment  as  against  appellant. 

When  Tunison  conveyed  to  Brown  and  Case,  he  held  no  title 
legal  or  equitable.  He  had  conveyed  his  legal  title  to  Chamblin, 
and  Chamblin  was  in  possession,  which  was  notice  to  the 
world  of  all  he  claimed.  Having  no  title,  and  Brown  and 
Case  purchasing  charged  with  notice  that  Tunison  had  con- 
veyed to  Chamblin,  and  had  no  title,  they  took  nothing,  and" 
had  no  right  to  enter  on  Chamblin's  possession,  and  having 
no  title  or  right  to  possession,  it  is  but  equitable  that  they, 
being  parties  to  the  suit,  should  restore  possession  to  the  heirs 
of  Chamblin,  and  their  deed  from  Tunison  be  canceled  as  a 
cloud  on  their  title.  After  a  laborious  and  careful  examination 
of  this  voluminous  record,  we  have  found  no  error  for  which 
the  decree  should  be  reversed,  and  it  must  be  affirmed. 

Decree  affirmed. 


Lewis  Martin 

v. 

The  People  of  the  State  of  Illinois. 

1.  Municipal  corporation — power  to  control  sales  of  liquor  gives  a  right  to 
license.  Where  a  special  charter  of  a  town  gives  the  president  and  trustees 
"complete  and  exclusive  control"  "over  the  selling,  bartering,"  etc.,  of  spirit- 
uous and  other  liquors  within  the  town,  and  then  provides  they  may,  by  ordi- 
nance, declare  the  traffic,  etc.,  in  such  liquors  a  nuisance,  this  will  give  them 
full  power  to  regulate  the  sale  of  such  liquors  by  license,  and  the  authorities 
of  such  town  will  not  be  limited  in  the  exercise  of  such  control  by  the  declar- 
ing of  the  sale,  etc.,  a  nuisance. 
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2.  Same — charter  construed.  Where  a  charter  of  a  town  gives  the  corporate 
authorities  "complete  and  exclusive  control,  as  hereinafter  provided,  over  the 
selling,  bartering,"  etc.,  of  any  spirituous  and  other  liquors,  and  then,  in  the 
same  section,  gives  the  power  to  proceed  as  in  other  cases  of  nuisance,  and 
concludes  with  a  proviso  in  favor  of  druggists  selling  for  certain  purposes, 
and  limiting  the  imposition  of  any  fine  under  the  section  to  $100  for  any  one 
offense,  etc.,  the  words  "  as  hereinafter  provided,"  will  not  be  referred  to  the 
power  to  declare  the  sale,  etc.,  a  nuisance,  but  to  the  limitation  in  the  proviso 
as  to  druggists,  and  the  extent  of  the  punishment. 

Writ  of  Error  to  the  Circuit  Court  of  Champaign  county  j 
the  Hon.  C.  B.  Smith,  Judge,  presiding. 

Messrs.  Sweet  &  Day,  for  the  plaintiff  in  error. 

Mr.  James  K.  Edsall,  Attorney  General,  and  Mr.  M.  W. 
Matthews,  State's  Attorney,  for  the  People. 

Mr.  Chief  Justice  Scholfield  delivered  the  opinion  of 
the  Court : 

Plaintiff  in  error  was  indicted  and  convicted,  in  the  circuit 
court  of  Champaign  county,  for  selling  intoxicating  liquor 
without  having  a  legal  license  to  keep  a  dram-shop. 

The  evidence  shows  a  number  of  sales  of  intoxicating  liquor 
by  plaintiff  in  error,  within  the  corporate  limits  of  the  town 
of  Rantoul,  in  Champaign  county,  between  the  first  day  of 
April  and  the  first  day  of  October,  in  the  year  1877;  and  the 
only  question  we  think  it  necessary  to  pass  upon  is,  do  these 
sales  authorize  a  conviction  under  the  indictment? 

The  plaintiff  in  error  gave  in  evidence  this  stipulation : 

"  It  is  admitted  that  the  town  trustees  of  the  town  of  Ran- 
toul, at  a  regular  meeting  thereof,  in  1877,  passed  an  ordinance 
concerning  the  sale  of  intoxicating  liquors,  which  was  approved 
by  the  president  of  said  board  of  trustees  on  the  19th  day  of 
March,  1877,  and  that  said  ordinance  provided  for  the  license 
and  sale  of  intoxicating  liquors  in  less  quantities  than  one 
gallon  in  said  town;  that  said  ordinance  had  been  duly  pub- 
lished previous  to  the  22d  day  of  March  last,  and  at  the  time 
of-the  alleged  sales  the  defendant  had  a  license,  or  paper  pur- 
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porting  to  be  a  license,  according  to  said  ordinance,  to  sell 
intoxicating  liquor  in  less  quantities  than  one  gallon  in  said 
town,  and  has  paid  for  the  said  license,  into  the  treasury  of 
said  town,  at  the  rate  of  $500  per  annum,  and  given  bond,  as 
by  the  statute  required  concerning  dram  shops. 

M.  W.  Matthews,  State's  Atty. 
Sweet  <fc  Day,  Deft's  Attys." 

It  is  enacted  by  the  21st  section  of  the  charter  of  the  town 
of  Rantoul,  (Private  Laws  of  1869,  vol.  4,  p.  123,)  that  "the 
said  president  and  trustees  of  the  town  of  Eantoul  shall  have 
and  exercise  complete  and  exclusive  control,  as  hereinafter 
provided,  over  the  selling,  bartering,  exchanging,  giving 
away,  or  in  any  manner  trafficking  in,  any  spirituous,  vinous 
and  malt  liquors  within  the  limits  of  said  town ;  and  may,  by 
ordinance,  declare  any  such  selling,  bartering,  exchanging, 
giving  away  or  trafficking,  in  any  manner,  in  any  spirituous, 
vinous  or  malt  liquors  within  the  corporate,  limits  of  said 
town,  and  the  place  or  places  where  the  same  is  carried  on,  or 
either  of  them,  a  nuisance;  and  shall  have  and  exercise  the 
same  power  and  authority  to  provide  for  the  prohibition  or 
prevention,  removal  or  abatement,  of  any  such  nuisance  or 
nuisances,  and  for  the  punishment  of  the  authors  thereof,  as 
they  have  and  may  exercise  by  virtue  of  section  12  of  this  act 
in  the  case  of  other  nuisances :  Provided,  that  they  shall  allow 
bona  fide  druggists  to  sell  the  same,  in  good  faith,  for  purely 
medicinal,  mechanical  or  sacramental  purposes,  and  not  for 
any  other  purposes :  Provided,  that  they  shall  not  impose  any 
fine,  by  authority  of  this  section,  of  more  than  $100  for  any 
one  offense,  or  any  penalty  in  the  county  jail  more  than  thirty 
days  for  any  one  offense/7 

The  case  is  unaffected  by  any  provision  of  the  general  law, 
and  turns  upon  the  construction  of  this  section. 

The  only  difficulty  is  in  determining  what  is  meant  by  the 
clause,  "  as  hereinafter  provided,"  in  the  first  part  of  the  sec- 
tion. The  court  below  seems  to  have  construed  it  as  a  limita- 
tion upon  the  power  of  the  president  and  trustees  to  exercise 
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control  over  the  selling,  bartering,  giving  away,  etc.,  of  liquors, 
otherwise  than  by  declaring  such  acts  nuisances,  and  providing 
for  their  punishment. 

We  can  not  concur  in  this  construction.  If  such  had  been 
the  design  of  the  General  Assembly,  why  was  it  not  said 
in  so  many  words?  Why  speak  about  " complete  and  exclu- 
sive jurisdiction,"  when  the  jurisdiction  was  not  complete  or 
exclusive,  but  was  limited  to  a  single  prescribed  duty?  The 
president  and  trustees  are  not  commanded  to  declare  the  sale, 
barter,  gift,  etc.,  of  liquors  a  nuisance;  they  are  simply  in- 
vested with  power  to  do  so.  The  language  is,  they  may  do  so, 
leaving  it  discretionary  whether  they  will  or  not. 

The  clause  conferring  power  to  declare  the  sale,  barter,  gift, 
etc.,  of  liquor,  etc.,  a  nuisance,  is  complete  of  itself;  and  if 
this  power  only  had  been  intended  to  be  conferred,  the  pre- 
ceding clause  is  wholly  meaningless.  The  first  clause,  how- 
ever, does  not  profess  to  confer  power  simply  to  prohibit  the 
sale,  barter,  gift,  etc.,  of  liquor,  but  complete  and  exclusive 
control  (with  the  qualification  therein  mentioned)  over  the 
entire  subject;  and  the  clause  conferring  power  to  declare  a 
nuisance,  etc.,  is  then  added,  and  connected  by  the  word  "  and/' 
as  an  additional  power. 

The  words  "  as  hereinafter  provided,"  are  answered  only  by 
the  two  provisos  in  the  concluding  part  of  the  section,  in  one 
of  which  the  power  of  the  president  and  trustees  is  limited  in 
the  exercise  of  their  complete  and  exclusive  control  in  respect 
of  persons,  by  the  exception  in  favor  of  druggists,  and  in  the 
other  they  are  restricted  as  to  the  punishment  to  be  prescribed 
by  ordinance.  The  meaning,  to  our  apprehension,  is  the  same 
as  if  the  word  "  except "  preceded  these  words.  They  form 
an  exception,  in  fact,  and  nothing  more.  The  power  conferred 
is  complete  and  exclusive  in  all  respects,  except  as  in  the  sec- 
tion is  otherwise  provided. 

We  can  not  hesitate  to  affirm  that  "  complete  and  exclusive 
control"  includes  the  right  to  license,  as  a  reasonable  and 
usual  mode  of  controling  the  sale,  barter,  gift,  etc.,  of  liquors, 
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and,  so  holding,  it   follows  the  license  here  was   a  sufficient 

authority  and  protection  against  punishment  for  all  the  sales 

proved  to  have  been  made  by  the  plaintiff  in  error. 

The  judgment  is  reversed. 

Judgment  reversed. 


Cobb,  Christy  &  Co. 

v. 

The  Illinois  Central  Railroad  Company. 

1.  Sale — whether  property  in  the  thing  passes,  so  as  to  give  a  right  of  action. 
Where  corn  is  shipped  by  railroad  for  a  purchaser,  a  bill  of  lading  forwarded 
to  him,  and  a  draft  drawn  on  him  for  the  price,  which  is  paid,  the  title  to  the 
grain  will,  ipso  facto,  be  transferred  to  and  vested  in  such  purchaser,  but  the 
acceptance  and  payment  of  drafts  drawn  on  general  account,  without  reference 
to  any  particular  lot  forwarded,  will  not  pass  the  title. 

2.  Where  a  party  buys  grain  in  his  own  name,  for  which  he  is  responsible, 
and  ships  the  same  to  another,  who  advances  or  pays  no  money  on  the  same, 
but  who  accepts  and  pays  drafts  drawn  on  general  account,  the  latter  will  not 
have  such  a  property  in  the  grain,  either  general  or  special,  as  to  give  him  a 
right  to  maintain  an  action  against  the  carrier  for  damages  resulting  from  a 
delay  in  transportation,  especially  when  it  is  provided  by  contract  that  the 
grain  must  first  pass  inspection. 

3.  Pleading  and  evidence — proof  required  under  general  issue.  Under  the 
general  issue  in  assumpsit  against  a  carrier  to  recover  damages  for  a  delay  in 
the  transportation  of  grain,  the  plaintiff  must  show,  by  a  clear  preponderance 
of  evidence,  a  right  to  recover.  If  he  fails  to  show  any  property  in  the  grain, 
this  will  be  decisive  against  him,  without  reference  to  any  errors  as  to  the 
other  material  facts  of  the  case. 

4.  Carrier — liability  for  delay  in  transportation.  Where  a  railway  company 
refused  to  furnish  cars  for  the  transportation  of  grain  to  Cairo  during  the  war, 
on  account  of  the  large  accumulation  of  cars  on  its  track  at  that  point  waiting 
to  be  unloaded,  and  finally  furnished  cars  upon  the  promise  of  the  shipper  to 
unload  the  same,  which  was  not  done  either  by  him  or  the  consignee,  but  re- 
fused, it  was  held,  in  a  suit  against  the  company  to  recover  damages  for  delay 
in  transporting  the  grain,  the  jury  were  justified  in  finding  for  the  defendant. 

Appeal  from  the  Circuit  Court  of  McLean  county. 
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Messrs.  Lincoln,  Smith  &  Stephens,  Mr.  L.  Weldon, 
and  Mr.  Hamilton  Spencer,  for  the  appellants. 

Messrs.  Williams,  Burr  &  Capen,  for  the  appellees. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

Appellees,  the  Illinois  Central  Railroad  Company,  were 
defendants,  in  the  McLean  circuit  court,  to  an  action  brought 
against  them,  as  common  carriers,  by  Cobb,  Christy  &  Co., 
claiming  damages  for  their  negligence  and  delay  in  transport- 
ing a  quantity  of  corn,  claimed  to  be  the  property  of  the 
plaintiffs,  and  delivered  to  the  defendants  as  common  carriers, 
to  be  carried  to  Cairo  on  their  road,  by  which  it  became  de- 
preciated in  value  and  'was  measurably  lost  to  the  plaintiffs. 
The  jury  trying  the  cause  returned  a  verdict  for  the  defend- 
ants, on  which  the  court,  after  denying  a  motion  for  a  new 
trial,  rendered  judgment,  to  reverse  which  plaintiffs  appeal. 

The  cause  has  been  before  this  court  several  times,  in  the 
decision  of  which  certain  principles  were  declared,  on  the  view 
then  taken  of  the  evidence,  which  appellants  claim  have  either 
not  been  recognized  or  seriously  departed  from  by  the  rulings 
of  the  circuit  court  on  this,  the  last,  trial. 

The  transaction  involved  in  this  litigation  had  its  origin  in 
the  months  of  January,  February  and  March,  extending  to 
April  10,  1865,  in  which  months,  it  is  claimed,  large  quanti- 
ties of  corn  belonging  to  appellants  were  delivered  to  appel- 
lees, on  and  after  January  10,  as  common  carriers,  to  be 
transported  by  them  to  Cairo,  and  there  delivered  to  the  con- 
signee of  appellants. 

Most,  if  not  all,  the  questions  raised  upon  this  record  have 
been  passed  upon  by  this  court  as  they  arose  upon  the  facts 
then  before  us,  or  supposed  to  appear  in  those  records.  The 
principles  of  law  then  announced,  on  these  supposed  existing 
facts,  we  have  no  reason  to  disregard,  but  reaffirm  them.  Illi- 
nois Central  Railroad  Co.  v.  Cobb,  Christy  &  Co.  64  111.  128. 
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general  or  special  property  in  this  corn  as  to  give  them  a  right 
of  action?  This  is  to  be  determined  by  the  evidence.  The 
jury,  by  their  verdict,  under  proper  instructions  on  this  point, 
have  found  they  had  not,  and  a  careful  examination  of  the 
testimony  satisfies  us  there  is  evidence  sufficient  to  sustain  the 
finding. 

On  this  point,  in  the  case  supra,  this  court  said,  on  the  facts 
as  they  then  appeared  in  that  record :  "  By  the  arrangement 
between  them  and  Fallis,  he  drew  on  them  for  the  cost  of  the 
corn  as  soon  as  he  shipped  it,  at  the  same  time  forwarding  the 
bills  of  lading.  From  the  moment  the  corn  was  shipped 
and  the  bills  of  lading  transmitted  to  them,  and  bills  of  ex- 
change drawn  upon  them,  they  acquired,  even  as  against  Fallis, 
a  special  property  in  the  corn,  which  placed  it  beyond  his 
control,  and,  indeed,  gave  them,  virtually,  all  the  rights  of  an 
owner." 

It  would  be  understood,  from  this  quotation  of  the  opinion, 
that  for  each  specific  shipment  of  corn  a  bill  of  exchange 
or  draft  was  drawn  for  its  price  or  value,  which  appellants 
paid.  The  testimony  in  this  record  does  not  show  this.  It 
shows  the  drafts  were  on  general  account,  and  not  for  any 
particular  lot  of  corn.  Had  they  been  drawn  on  a  specific  lot, 
and  accepted  or  paid,  the  property  would,  ipso  facto,  be  trans- 
ferred to  the  drawees  and  acceptors,  the  appellants.  Fallis 
purchased  all  the  corn  now  in  controversy.  Much  of  it  has 
never  been  paid  for  by  Fallis  or  by  any  one  else.  Some  of 
the  shippers  testified  they  sold  to  plaintiffs,  but,  in  fact,  to 
Fallis.  In  some  few  cases,  small  advances  were  made  by 
Fallis  on  some  of  the  corn,  but  no  payment  was  made  on  any 
particular  shipment  of  corn,  but,  as  Fallis  himself  testified,  all 
payments  were  made  on  general  account.  The  books  of  ac- 
count kept  by  Fallis  with  the  parties  from  whom  he  purchased, 
and  who  shipped  the  corn,  fail  to  show  that  any  money  was 
paid  at  the  time  of  any  of  the  shipments  on  any  specific  lot. 

From  all  we  can  find  in  this  record,  appellants  advanced  or 
paid  no  money  on  this  corn,  so  as  to  acquire  a  special  property 
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in  it.  The  question  was  fairly  submitted  to  the  jury,  and  they 
have  found,  we  think  correctly,  appellants  had  no  general  or 
special  property  in  this  corn. 

It  is  sufficiently  apparent  that  appellants  had  not  paid  for 
this  corn  when  put  on  the  cars  for  shipment  to  Cairo.  Fallis, 
it  is  true,  testified  appellants  were  the  owners  of  the  corn,  but 
four  out  of  five  members  of  the  firm  composed  of  appellants, 
testified  the  corn  was  not  theirs  until  it  arrived  at  Cairo  and 
passed  inspection,  and  this  is  the  meaning  of  the  contract  be- 
tween appellants  and  Fallis  of  August  13,  1864.  Therein  it 
is  expressly  provided,  that  a  preference  shall  be  given  the 
grain  shipped  by  Fallis,  provided  (including  his  per  cent, 
profits  and  time  of  delivery,)  it  shall  appear  to  appellants  as 
advantageous  to  them  as  they  can  buy  of  other  parties  in  the 
places  of  delivery;  and  it  was  further  agreed,  when  Fallis 
should  have  made  his  report  at  what  price  he  could  deliver 
grain,  from  time  to  time,  and  appellants  shall  have  agreed  to 
accept  any  portion  thereof,  Fallis  was  to  proceed  at  once  to 
have  the  grain  loaded  on  cars,  and  draw,  when  loaded,  as 
authorized  as  above ;  and  the  grain  so  loaded  shall  be  considered 
contracted  for,  and  belong  to  appellants,  except  such  portions 
of  it  as  might  be  condemned  on  account  of  short  weight  or 
quality  of  grain  at  the  place  of  final  delivery.  That  portion  of 
said  shipment  was  to  be  charged  back  by  appellants  to  Fallis, 
and  by  him  credited  to  appellants. 

These  appellants  have  always  insisted  the  grain  shipped  to 
their  consignee  by  Fallis  was  not  their  property  until  it  had 
been  inspected  and  accepted.  With  what  face  can  they  now 
say,  it  was  their  grain  from  the  time  it  was  shipped,  and  on 
which  they  had  paid  nothing? 

This  is  the  main  question  in  the  case,  and,  under  the  evi- 
dence, the  jury  had  a  right  to  find  for  the  appellees  on  this 
point,  and  that  is  decisive. 

But  it  is  urged  the  jury  were  not  properly  instructed  on 
this  point.  We  do  not  think  so,  so  far  as  this  point  is  involved. 
As  we  understand   this   contract,  before  this  corn,  bought  by 
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Fallis,  could  become  the  property  of  appellants,  when  put  on 
the  cars  specific  bills  of  lading  were  to  be  made  out  and  drafts 
drawn  on  appellants  to  pay  the  same.  The  proofs  fail  to  show 
this  was  done.  On  the  contrary,  all  the  payments  made  by 
appellants  to  Fallis,  or  to  others,  were  not  on  specific  quanti- 
ties or  shipments,  but  on  general  account,  and  the  plaintiffs 
themselves  have  ever  denied  the  corn  was  theirs  until  it  had 
been  inspected  and  accepted.  Such  payments  on  general 
account  could  not  create  a  lien  on  any  specific  corn. 

Considering  this  the  turning  point  of  the  case,  we  have  not 
deemed  it  necessary  to  discuss  other  questions.  This  is  deci- 
sive of  the  case,  and  that  is  sufficient.  Errors  may  have  been 
committed  to  the  prejudice  of  appellants  in  the  trial  of  the 
cause,  but  none  on  this  point.  We  are  satisfied  the  jury  have 
rendered  a  proper  verdict,  and  we  will  not  interfere  with  their 
decision,  believing  justice  has  been  done. 

The  judgment  is  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Scott  dissents. 

Subsequently  a  petition  for  a  rehearing  was  presented,  upon 
the  consideration  of  which  the  following  additional  opinion 
was  delivered: 

Per  Curiam:  We  have  considered  the  petition  presented 
by  the  plaintiffs  in  this  cause  for  a  rehearing,  accompanied  as 
it  is  by  an  elaborate  argument,  in  which  much  severe  criti- 
cism of  the  opinion  is  indulged.  Passing  by  this,  which  is  a 
clear  departure  from  the  rule  of  this  court  in  respect  to  appli- 
cations for  a  rehearing,  we  have  undergone  the  labor  of  a  rein- 
vestigation of  the  whole  case,  and  are  satisfied  the  opinion  is 
right,  and  must  stand  as  the  judgment  of  this  court. 

It  would  be  an  useless  labor  to  take  up  the  points  and  argu- 
ment of  more  than  eighty  printed  pages,  seriatim;  it  will  be 
sufficient  to  consider  those  most  important,  and  which  are 
decisive  of  the  case.     The  first  position  assumed  by  the  peti- 
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tioners  is,  that  this  court  had  no  right  to  pass  over  other 
questions  and  place  its  opinion  solely  upon  one  question, 

The  important  fact  in  the  case  was,  who  was  the  owner  of 
this  corn  ?  It  was  strongly  contested,  and  the  jury  found,  as 
they  had  a  right  to  do,  from  the  clear  preponderance  of  the 
testimony,  that  it  was  not  in  the  plaintiffs  in  this  action.  The 
verdict,  it  is  true,  was  a  general  one,  and  the  petitioners  con- 
tend that  there  is  nothing  in  the  record  to  show  how  the  jury 
found  upon  the  question  of  title  to,  or  interest  of  plaintiffs  in, 
the  grain.  They  say,  for  aught  this  court  knows,  or  can 
legally  know,  they  may  have  found  for  the  plaintiffs  upon  this 
point,  and  still  have  found  the  verdict  they  did  find,  for  the 
defendants.  There  was  no  other  issue  than  the  general  issue, 
non  assumpsit,  which  casts  the  burden  upon  plaintiffs  to  make 
out  their  case,  and  show  by  a  clear  preponderance  of  the  evi- 
dence a  right  to  recover. 

What  was  their  case  ?  It  was  briefly  this  :  that  the  plain- 
tiffs had  delivered  to  defendants,  as  common  carriers,  a  quantity 
of  corn  to  be  carried  to  Cairo,  consigned  to  Cobb,  Blaisdell 
&  Co.;  that  by  the  negligence  of  defendants,  and  delay  in  car- 
rying the  grain,  it  became  damaged,  and  was  lost  to  the  plain- 
tiffs. 

This  case  was  to  be  sustained  by  sufficient  proofs.  The 
plaintiffs  were  required  to  prove  to  the  satisfaction  of  the  jury, 
the  grain  was  their  property — that  defendants  received  it  as 
common  carriers,  to  be  carried  to  Cairo — that  they  so  delayed 
the  transportation  as  to  cause  damage  to  the  grain,  and  the 
extent  of  such  damage.  All  these  questions  were  before  the 
jury,  the  central  one  being,  who  was  the  owner  of  this  corn — 
did  the  plaintiffs  own  it?  How  could  the  jury  find  this  fact 
in  favor  of  plaintiffs,  against  their  own  testimony?  It  was  all 
purchased  of  many  different  parties  by  one  Fallis,  to  be  the 
property  of  the  plaintiffs  upon  a  certain  contingency,  that  it 
should  pass  inspection  when  it  reached  its  destination ;  this  is 
what  a  majority  of  the  plaintiffs  swore.  They  absolutely  dis- 
claimed all  ownership  in  the  corn  unless  it  should  pass  inspec- 
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tion,  which  it  never  did,  and  the  contract  between  plaintiffs 
and  Fallis  shows  the  corn  was  to  be  plaintiffs  only  after  in- 
spection. Appellants  say,  that  parties  from  whom  the  corn  was 
purchased  testified  they  sold  to  plaintiffs,  but  they  state  they 
dealt  with  Fallis,  and  that  he  purchased  all  the  corn  about  which 
this  contention  has  arisen.  We  can  not  think  this  should  over- 
balance the  sworn  testimony  of  the  plaintiffs,  and  so  the  jury 
correctly  determined.  If  it  can  be  said  there  was  a  conflict  in 
the  testimony  on  this  point,  the  jury  had  a  right  to  reconcile  it 
by  exercise  of  their  best  judgment,  and  we  think  they  have 
properly  decided  this  point. 

But,  it  is  urged,  the  plaintiffs  had  such  a  special  property 
in  this  grain  as  entitled  them  to  maintain  this  action.  Con- 
ceding this,  the  other  question  for  the  jury  to  decide  is,  was 
there  any  such  delay  in  the  transportation  of  this  grain,  as, 
under  the  circumstances,  would  render  the  defendants  liable, 
and  this  question  belongs  to  both  phases  of  the  case.  What 
facts  had  the  jury  before  them  on  this  point?  Fallis,  and  all 
other  shippers  of  grain  or  other  goods  at  that  time,  knew  there 
was  a  very  large  accumulation  of  cars  on  the  track  at  Cairo, 
which,  for  some  cause,  not  chargeable  to  defendants,  had  not 
been  unloaded,  and  caused  an  obstruction  to  the  approach  of 
other  cars.  Under  these  well  known  circumstances,  and  this 
obstruction  to  regular  transportation,  the  officers  of  the  road 
refused  to  receive  this  corn,  alleging,  as  a  reason,  this  accumu- 
lation, and  that  neither  the  government  nor  the  plaintiffs 
would  receive  corn  as  fast  as  they  brought  it  to  Cairo,  thus 
keeping  their  cars  full  on  the  track  and  causing  this  obstruc- 
tion and  glut.  Under  these  circumstances,  Mr.  Arthur,  the 
general  superintendent  of  this  road,  when  applied  to  for  trans- 
portation of  the  corn,  refused  to  supply  cars,  for  the  reason 
they  could  not  get  rid  of  the  corn  when  it  reached  Cairo. 
Fallis,  to  induce  the  superintendent  to  furnish  cars,  faithfully 
promised  they  should  be  promptly  unloaded  at  Cairo.  It  was 
a  reliance  on  this  promise  the  cars  were  furnished ;  but  when 
the  corn  arrived  at  Cairo,  after  some  delay  in  reaching  there, 
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Scott,  Craig  and  Dickey,  J.J.,  dissenting. 

caused  by  accumulation  of  cars  on  the  track  at  different  stations, 
the  plaintiffs  positively  refused  to  have  anything  to  do  with  it. 
There  was  no  one  there  on  their  behalf  to  receive  it  and  un- 
load the  cars. 

How  a  jury  of  reasonable,  common  sense  men  could,  under 
these  circumstances,  and  with  these  facts  before  them,  find  any 
other  verdict  than  they  did,  is  incomprehensible. 

But,  say  appellants,  the  jury  were  misdirected  on  impor- 
tant points.  The  instructions  are  quite  numerous,  and  we  have 
considered  all  of  them,  and  find  some  of  them  are  liable  to 
objection,  but  inasmuch  as  they  could  not  have  misled  the 
jury  from  the  true  path  of  inquiry,  no  injury  resulted  to  ap- 
pellants. 

It  has  been  often  held  by,  and  it  is  the  established  doctrine 
of,  this  court,  that  a  judgment  will  not  be  reversed  if  erroneous 
instructions  have  been  given,  if,  upon  the  whole  record,  it  ap- 
pears that  justice  has  been  done. 

Upon  the  whole  record,  we  are  of  opinion  justice  has  been 
done,  and  the  right  declared. 

The  petition  for  a  rehearing  is  denied. 

Rehearing  denied. 

Scott,  Craig,  and  Dickey,  J.J. :  We  do  not  concur  in 
the  opinion  of  the  majority  of  the  court.  Without  expressing 
our  views  at  length,  we  are  of  opinion  the  judgment  heretofore 
entered  is  warranted  neither  by  the  law  nor  the  facts  in  the 
case,  and  a  rehearing  should  be  granted. 


26—88  111. 


402  Figueira  v.  Pyatt.  [Jan.  T. 

Opinion  of  the  Court. 


Manuel  Figueira 

v. 
Benjamin  Pyatt. 

1.  Pleading — declaration  on  a  penal  statute.  Where  an  action  is  based  upon 
a  penal  statute,  which  should  receive  a  strict  construction,  the  plaintiff  mast 
show  by  averments  in  his  declaration  that  the  case  comes  within  the  provisions 
of  the  law,  or  the  pleading  will  be  subject  to  demurrer. 

2.  Same — declaration  for  levying  on  property  claimed  to  be  exempt.  In  a  suit 
against  an  officer  to  recover  treble  the  value  of  property  levied  upon,  which  is 
claimed  as  exempt  under  the  act  of  1872,  in  lieu  of  the  enumerated  articles,  the 
plaintiff  must  aver,  in  his  declaration,  that  he  did  not  have  any  or  either  of  the 
articles  made  specifically  exempt,  or  if  he  had  a  portion  and  not  all,  he  must 
aver  what  articles  he  did  not  have.  It  is  not  sufficient  to  aver  that  he  did  not 
have  the  articles  specifically  exempt,  specifying  them. 

3.  Same — declaration  for  levying  on  goods  claimed  under  the  $100  clause.  Un- 
der the  act  of  1872,  if  the  debtor  desires  to  avail  himself  of  the  provision 
exempting  $100  of  other  property  from  levy  and  sale,  he  must  select  the  articles 
and  claim  them,  and  in  an  action  against  an  officer  for  levying  upon  and  sell- 
ing the  same,  the  declaration  will  be  fatally  defective  if  it  fails  to  show  such 
selection  and  claim. 

Writ  of  Error  to  the  Circuit  Court  of  Morgan  county ;  the 
Hon.  Cyrus  Epler,  Judge,  presiding. 

Messrs.  Epler  &  Callon,  and  Mr.  Oscar  A.  De  Leuw,  for 
the  plaintiff  in  error. 

Messrs.  Dummer,  Brown  &  Kussell,  for  the  defendant  in 
error. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  trespass,  against  the  sheriff  of  Morgan 
county,  to  recover  treble  the  value  of  certain  merchandise 
alleged  to  have  been  taken  and  sold  upon  an  execution  when 
the  property,  as  is  alleged,  was  exempt  from  execution. 

The  declaration  contained  three  special  counts,  to  each  of 
which  a  demurrer  was  sustained,  and  the  only  question  pre- 
sented by  the  record  is,  whether  the  declaratioa  was  sufficient. 
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As  the  action  is  based  upon  a  penal  statute,  which  should  re- 
ceive a  strict  construction,  the  plaintiff  was  bound  to  show, 
by  his  averments,  that  the  case  clearly  came  within  the  pro- 
visions of  the  act.  It  is  not  claimed  that  the  officer  levied 
upon  any  of  the  specific  articles  of  personal  property  which  are 
exempt  under  the  statute,  but  in  the  first  and  second  counts  of 
the  declaration  the  right  of  recovery  was  based  upon  the 
theory  that  the  plaintiff  did  not  have  any  of  the  articles  enu- 
merated as  exempt,  but  had  the  right  to  hold  the  property  taken 
in  lieu  of  the  specific  articles,  under  section  14  of  the  act  of 
1872,  which  declares,  whenever  the  debtor  has  not  any  or  all 
of  the  specific  articles  hereinbefore  exempted,  he  may  elect 
others  of  equal  value  in  their  stead,  or  he  may  retain  the  value 
thereof  in  money,  if  he  shall  so  elect. 

In  order  to  recover  under  this  section  the  plaintiff  was 
bound  to  aver  that  he  did  not  have  any  or  either  of  the 
articles  exempted,  or  if  he  had  a  portion  and  not  all,  he  was 
required  to  aver  in  clear  terms  what  articles  he  did  not  have. 

These  averments  are  not  contained  in  either  the  first  or 
second  count  of  the  declaration.  It  is  averred  that  the  sheriff 
took  and  carried  away  a  certain  quantity  of  groceries,  which  are 
described  in  detail,  the  property  of  plaintiff,  of  the  value  of  f  500. 
Then  follows  the  averment,  in  this  language:  "  And  the  plain- 
tiff avers  that  at  the  time  of  the  levying  and  taking  and 
carrying  away  of  the  aforesaid  goods  and  chattels  by  the  said 
defendant,  he,  the  said  plaintiff,  did  not  have,  own  or  possess 
the  following  described  personal  property,  specifically  exempted 
by  law,  to-wit :  necessary  beds,  bedsteads  and  bedding,  two 
stoves  and  pipes."  Then  follows  the  entire  list  of  articles 
exempt,  in  the  language  of  the  act. 

This  averment  might  be  true,  and  at  the  same  time  the 
plaintiff  may  have  possessed  one-half  or  three-fourths  of  the 
articles  described  in  the  list  as  exempt.  He  should  have 
averred  he  did  not  have  either  of  the  articles.  An  averment 
of  that  character  would  have  been  definite,  but  when  the 
pleader  said  he  did  not  have  the  articles  named  in  the  statute, 
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enumerating  them,   the   fair  inference   is  he   may   have   had 

a  portion  thereof.     The  averment  might  have  been  true,  and 

yet  the  plaintiff,  for  all  that  appears,  may  have  had  all  the 

articles  except  one.     It  can  not  be  assumed,  from  a  statement 

that  plaintiff  did  not  have  all  of  certain  enumerated  articles, 

that  he  had  none  of  them. 

The  third  count  of  the  declaration  is  predicated  upon  the 

theory  that  goods,  of  the  value  of  $100,  taken,  were  exempt, 

and  the  sheriff  was  liable  because  he  failed  to  set  off  to  the 

plaintiff  that  amount  of  the  goods.     The  count,  however,  is 

fatally  defective,  for  the  reason  it  fails  to  contain  an  averment 

that  plaintiff  selected  and  claimed  $100  worth  of  goods  as  exempt 

under  the  statute.     Where  a  defendant  in  execution  desires  to 

avail  himself  of  this  provision  of  the  statute,  the  law  requires 

that  he  should  select  the  articles  and  claim  them  under  the  act, 

and  the  declaration,  to  be  good,  must  contain  an  averment  of 

that  fact.     We  do  not  regard  either  count  of  the  declaration 

sufficient,  and  must  hold  the  court  decided  right  in  sustaining 

the  demurrer. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 


The  Empire  Transportation  Company 

v. 

Richards  Brothers. 

1.  Removal  of  cause  to  Federal  court — duty  of  State  court  to  order  when 
proper  showing  is  made.  Where  a  corporation,  created  and  existing  under  the 
laws  of  another  State,  and  having  its  principal  office  in  another  State,  is  sued 
in  a  court  of  this  State,  and,  at  the  first  term  at  which  the  cause  could  be  tried, 
presents  its  petition  for  the  removal  of  the  cause  to  the  Circuit  Court  of  the 
United  States,  verified  by  affidavit,  and  accompanied  by  a  bond,  such  as  the 
act  of  Congress  has  prescribed,  and  no  objection  is  raised  as  to  the  form  of 
the  bond  or  the  sufficiency  of  the  surety,  it  is  the  plain  duty  of  the  State  court 
to  make  the  order  for  the  removal. 
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2.  In  such  case,  the  sureties  are  not  bound  to  justify  until  a  rule  to  do  so 
is  laid  upon  them,  and  in  the  absence  of  any  objection  to  the  bond  it  will  be 
presumed  to  be  sufficient. 

3.  ,  Same — who  may  approve  the  bond.  If  objections  be  interposed  to  the  bond 
in  the  State  court,  it  seems  that  court  has  power  to  pass  upon  the  sufficiency 
of  the  bond  and  to  require  proper  sureties. 

Appeal  from  the  Circuit  Court  of  Champaign  county ;  the 
Hon.  C.  B.  Smith,  Judge,  presiding. 

This  suit  was  commenced  in  attachment,  in  the  circuit  court 
of  Champaign  county,  to  the  September  term,  1875,  against 
the  Empire  Transportation  Company,  a  corporation  created 
by,  and  existing  under,  the  laws  of  the  State  of  Pennsylvania, 
and  having  its  principal  office  in  that  State.  The  grounds  of 
the  attachment  are,  that  defendant  corporation  "  is  not  a  resi- 
dent of  this  State."  At  the  first  term  of  court  after  the  suit 
was  commenced,  defendant  appeared  and  filed  a  petition  for 
the  removal  of  the  cause  from  the  State  court  to  the  Circuit 
Court  of  the  United  States  for  the  Southern  District  of  Illi- 
nois, under  the  act  of  March  3,  1875.  The  petition  was  veri- 
fied by  affidavit,  and  was  accompanied  with  such  bond  as  the 
act  of  Congress  requires,  but  the  court  overruled  the  motion, 
and  afterwards  the  cause  was  submitted  to  a  jury  for  trial, 
who  found  a  verdict  for  plaintiffs  in  the  sum  of  $837.20,  upon 
which  the  court  rendered  judgment.  Defendent  brings  the 
case  to  this  court  on  appeal,  and  having  preserved,  in  the  usual 
mode,  exceptions  to  the  rulings  of  the  court,  and,  among 
others,  to  its  ruling  on  the  motion  to  remove  the  cause  to 
the  United  States  Court,  that  decision  is  assigned  for  error. 

Messrs.  Somers  &  Wright,  for  the  appellant. 

Messrs.  Sweet  &  Day,  for  the  appellees. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  petition  of  defendant  for  the  removal  of  the  cause  to 
the  Circuit  Court  of  the  United   States  was  presented   at  the 
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first  term  of  the  State  court  at  which  the  case  could  be  tried, 
was  verified  by  affidavit,  and  was  accompanied  with  a  bond, 
such  as  the  law  has  prescribed,  with  "good  and  sufficient 
security."  At  least,  the  presumption  must  be  indulged  it  was 
such  bond  as  the  act  of  Congress  requires,  as  plaintiffs  objected 
to  neither  the  form  of  the  bond  nor  the  sufficiency  of  the 
sureties. 

On  reference  to  the  act  of  March  3,  1875,  under  which  it 
was  sought  to  remove  the  cause  from  the  State  court,  where  it 
had  been  commenced,  to  the  Federal  court,  it  will  be  observed 
there  is  nothing  in  the  act  that,  in  express  terms,  makes  it  the 
duty  of  the  State  court  to  approve  the  bond  in  such  cases;  but 
as  the  statute  requires  a  bond,  with  "good  and  sufficient" 
security,  shall  be  presented  with  the  petition,  those  words  may 
be  understood  as  conferring  upon  the  State  court,  where  objec- 
tions are  interposed,  power  to  approve  the  bond  and  to  require 
that  the  sureties  offered  shall  be  sufficient.  Unless  objections 
are  made,  it  must  be  understood  the  party  for  whose  indemnity 
the  bond  is  made  is  satisfied  with  it,  and  it  is  apprehended  it 
is  not  the  duty  of  the  court  to  raise  objections  to  the  suffi- 
ciency of  the  sureties,  that  such  party  does  not  choose  to  raise 
for  himself.  As  in  the  case  at  bar,  it  is  conceded  the  sureties 
on  the  bond  were  the  counsel  appearing  in  court  for  defendant, 
and  plaintiffs  may  have  known  they  were  abundantly  sufficient, 
and  that  it  would  be  simply  trifling  to  raise  such  objection. 
Neither  the  petition  nor  the  bond  was  objected  to,  and  there 
was  really  no  question  made  for  the  court  to  decide. 

Defendant  showed  itself  entitled  to  the  jurisdiction  of  an- 
other court,  and  it  was  the  plain  duty  of  the  State  court  to 
make  the  order  for  the  removal  of  the  cause  to  the  Federal 
court.  Had  plaintiffs  objected  to  the  sufficiency  of  the  sure- 
ties on  the  bond,  no  doubt  they  would  have  justified,  as  would 
have  been  their  duty  to  do;  but  they  were  not  called  upon,  by 
any  objection,  to  show  cause,  and  they  were  not  bound.,  in  the 
first  instance,  to  do  so  until  a  rule  to  that  effect  was  laid  upon 
them. 
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This  view  renders  it  unnecessary  to  consider  other  questions 
raised  on  the  argument. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


E.  L.  Sweet 

v. 

L.  C.  Garwood. 


Party  plaintiff — right  of  payee  of  note  to  erase  indorsement  If  the  payee  of  a 
negotiable  instrument  has  actually  parted  with  the  same,  and  transferred  the 
title  by  indorsement,  but,  subsequently,  becomes  its  owner,  he  will  have  the 
right  to  erase  his  indorsement,  and  reinvest  himself  with  the  legal  title,  and  he 
may  do  this  at  any  time,  if  the  owner  at  the  time  the  suit  is  brought,  and  he 
may  do  the  same  where  he  has  never,  in  fact,  parted  with  the  title. 

Appeal  from  the  Circuit  Court  of  Champaign  county ;  the 
Hon.  C.  B.  Smith,  Judge,  presiding. 

Messrs.  Sweet  &  Day,  for  the  appellant. 

Mr.  Thomas  J.  Smith,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  a  suit  upon  a  due-bill  in  favor  of  the  appellee, 
against  the  appellant,  where  the  former  recovered.  The  only 
question  presented  is,  whether  the  suit  was  properly  brought 
in  the  name  of  the  appellee. 

On  the  back  of  the  due-bill  there  was  the  indorsement,  in 
blank,  of  the  name  of  the  payee,  the  appellee. 

At  the  trial  below,  the  justice  of  the  peace  before  whom 
the  suit  was  originally  brought  testified,  on  behalf  of  the 
defendant,  that  the  due-bill  was  left  with  him,  for  collection, 
by  Mr.  Sherfy,  a  member  of  the  firm  of  D.  Gardner  &  Co. ; 
that  he  did  not  know  who  was  the  real  owner  at  that  time. 

The  plaintiff  then  testified,  in  his  own  behalf,  that  he  was 


408  Faeeae  &  Wheeler  v.  Tolivee.         [Jan.  T. 

Syllabus. 

the  owner  of  the  due-bill ;  that  he  left  it  with  D.  Gardner  & 
Co.,  for  collection,  in  the  spring  when  he  went  to  Colorado ; 
that  they  never  had  any  interest  in  it;  that  it  had  been  his  all 
the  time.     This  was  all  the  evidence. 

Thereupon,  on  leave  granted  by  the  court,  on  motion  of  the 
plaintiff,  he  erased  his  indorsement  in  blank  on  the  due-bill, 
to  which  the  defendant  excepted. 

Even  where  the  payee  of  a  negotiable  instrument  has  actually 
parted  with  the  same,  and  transferred  the  title  by  indorsement, 
if  he  subsequently  becomes  the  owner  of  the  instrument,  his 
right  to  erase  his  own  indorsement,  and  thereby  reinvest  him- 
self with  the  legal  title  to  the  instrument,  and  the  right  to 
maintain  a  suit  in  his  own  name,  is  too  well  settled  by  authority 
to  be  questioned,  and  he  may  do  this  at  the  trial,  if  he  was  the 
owner  at  the  time  the  suit  was  commenced. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


Faeeae  &  Wheelee 

V. 

Geoege  W.  Tolivee. 

1.  Failure  of  consideration— proof  of  extent,  necessary.  Where  notes  are 
given  for  the  exclusive  right  to  sell  machines  within  a  given  territory,  proof 
of  the  sale  of  two  or  three  machines  by  another  agent  of  the  payee,  under  a 
prior  contract,  within  the  same  territory,  without  evidence  tending  to  prove  the 
extent  of  the  injury  to  the  maker  of  the  notes,  constitutes  no  defense  to  the  col- 
lection of  the  notes. 

2.  Contract — ivhen  new  one  operates  as  a  bar  to  suit  on  first.  Where  a  party 
under  a  contract  giving  him  the  exclusive  right  to  sell  machines  in  a  specified 
territory,  after  finding  that  another  agent  is  selling  in  his  territory,  accepts  a 
new  contract  for  selling  in  other  territory  in  lieu  of  the  first,  this  will  operate 
as  a  satisfaction  of  any  loss  sustained  under  the  first  one. 

Appeal  from  the  Circuit  Court  of  Clay  county;  the  Hon. 
James  C.  Allen,  Judge,  presiding. 
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Messrs.  Hitchcock  &  Finch,  for  the  appellants. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

This  is  an  action,  brought  by  appellants  against  appellee, 
upon  two  promissory  notes  given  to  appellants  by  appellee  on 
July  13,  1874,  each  for  §75,  and  payable  one  year  from  date. 

By  way  of  defense,  defendant  testified  that  the  consideration 
of  the  notes  was  a  sale  to  him  of  the  exclusive  right  to  sell 
sewing  machines,  as  the  agent  of  appellants,  throughout  a 
given  territory,  stated  in  the  testimony.  The  contract  as  to 
the  terms  of  this  agency  was  reduced  to  writing  on  the  18th 
of  July,  1874,  and  was  given  in  evidence.  Defendant  then 
proved,  that  at  the  time  of  giving  these  notes  and  making  that 
contract,  another  man  had  a  like  contract  from  appellants  of  a 
former  date,  embracing  a  part  of  the  territory  mentioned  in 
appellee's  contract,  and  that  that  other  party  notified  appellee 
of  the  existence  of  his  contract,  and  also  that  he  sold  two  or 
three  machines  in  that  territory  after  the  date  of  appellee's 
contract. 

The  plaintiff  proved,  that  in  October,  1874,  another  agent 
of  appellants  applied  to  the  appellee  to  adjust  the  difficulty, 
and  thereupon  there  was  executed  another  contract  between 
appellants  and  appellee,  of  that  date,  of  like  import  of  the 
first,  but  locating  the  right  to  so  operate  upon  other  territory. 
This  is  the  substance  of  all  the  evidence. 

The  issue  was  tried,  by  consent,  before  the  court  without  a 
jury.  The  finding  was  for  defendant,  to  which  appellants 
excepted. 

The  judgment  must  be  reversed.  The  proofs  make  out  no 
defense.  No  proof  is  found  tending  to  show  to  what  extent 
appellee  was  injured,  if  at  all,  by  the  sale  of  the  two  or  three 
machines  mentioned.  At  the  most,  he  could  only  claim  credit 
to  the  amount  of  his  loss  by  reason  of  the  interference  of  which 
he  complains.  The  making  of  the  second  contract,  it  would 
seem,  from  the  proofs,  was  accepted  in  lieu  of  the  first,  and 


410  St.  L.  Nat.  Stock  Yds.  v.  Himeod  &  Co.    [Jan.  T. 

Opinion  of  the  Court. 

operated  as  a  satisfaction  of  the  supposed  loss,  whatever  that 
may  have  been. 

The  judgment  is  reversed,  and  the  cause  remanded  for  a 

new  trial. 

Judgment  reversed. 


The  St.  Louis  National  Stock  Yards 
v. 

HlMROD  &  CO. 

Practice — time  to  object  to  report  of  referee.  Where  no  objection  is  taken  in 
the  court  below  to  the  report  of  a  referee  in  allowing  interest  upon  an  account 
stated,  an  objection  to  such  allowance  can  not  be  heard  in  this  court. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county;  the 
Hon.  William  H.  Snyder,  Judge,  presiding. 

Mr.  J.  B.  Bowman,  and  Mr.  R.  F.  Wingate,  for  the 
appellant. 

Mr.  R.  A.  Halbert,  and  Mr.  M.  Millard,  for  the  ap- 
pellees. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  assumpsit,  in  the  St.  Clair  circuit 
court,  brought  by  Himrod  &  Co.  against  appellant.  The 
declaration  contained  the  common  counts.  The  general  issue 
was  pleaded.  The  parties  then  stipulated,  in  writing,  to  refer 
the  case  to  Alonzo  Wilderman,  as  referee,  to  take  the  testimony 
and  report  his  conclusion  to  the  court.  There  was  a  stipula- 
tion that  judgment  should  be  rendered  upon  the  report. 
Upon  the  coming  in  of  the  report,  defendants  excepted  to  the 
report,  and  moved  to  set  it  aside.  This  motion  was  overruled, 
and  judgment  rendered  for  the  amount  reported  due.  Before 
judgment,  a  motion  for  a  new  trial  was  made  and  overruled, 
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and  exception  taken.     The  report  of  the"  referee  contained  a 
full  statement  of  all  the  evidence  taken  before  him. 

Upon  the  examination  of  the  report  of  the  referee,  we  find 
nothing  in  the  report  to  which  exception  could  reasonably  be 
taken  upon  the  proof,  unless  it  be  an  item  allowing  interest 
upon  an  account  stated  by  the  referee  as  of  the  year  of  1872. 
Before  the  circuit  court,  no  objection  was  taken  to  the  report 
on  that  ground.  An  objection  upon  that  ground  in  such  case 
can  not  be  heard  in  this  court.  Otherwise  the  report  seems 
to  be  fully  sustained  by  the  evidence. 

We  find  no  reason  in  the  record  for  reversing  the  judgment, 
and  it  must  be  affirmed. 

Judgment  affirmed. 


Augusta  Schill 

v. 
John  Reisdorf. 

1.  Evidence — record  without  placita.  Where  the  record  of  a  cause  shows,  a 
suit  taken  to  the  county  court  by  appeal,  with  the  names  of  the  parties,  and 
their  appearance,  and  a  trial  by  the  court  by  consent  of  parties,  such  record  is 
admissible  in  evidence  to  show  the  judgment  in  a  suit  on  the  appeal  bond,  even 
though  it  contains  no  placita,  especially  when  not  objected  to  for  want  of  the 
convening  order. 

2.  Practice — time  for  objecting  to  evidence  for  variance.  An  objection  to  evi- 
dence on  the  ground  of  variance  can  not  be  urged  in  this  court,  when  not  made 
in  the  court  below. 

3.  Appeal  bond — mistake  in  name  of  party.  Where  the  names  of  the  parties 
to  a  suit  are  correctly  given  in  an  appeal  bond,  except  in  the  condition,  where 
the  appellee's  name  is  inserted  instead  of  the  appellant's,  the  bond  will  not  be 
rendered  invalid,  as  the  context  shows  the  mistake  and  who  was  intended. 

4.  Same — condition  in  substance  good.  An  appeal  bond  is  not  rendered  in- 
valid because  the  condition  is  not  in  the  statutory  form,  if  it  is  substantially 
the  same,  and  even  if  not,  it  is  good  as  a  common  law  obligation. 

Appeal  from  the    Circuit  Court  of  Mason  county;    the 
Hon.  Lyman  Lacey,  Judge,  presiding. 
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Messrs.  Dearbokn  &  Campbell,  for  the  appellant. 

Messrs.  Fullekton  &  Wallace,  for  the  appellee. 

Mr.  Justice  Walkek  delivered  the  opinion  of  the  Court : 

Appellee  brought  an  action  before  a  justice  of  the  peace  of 
Mason  county,  against  Augustus  Walbaum,  on  a  promissory 
note,  and  recovered  a  judgment  thereon.  Walbaum  appealed 
to  the  county  court  of  that  county,  appellant  joining  in  the 
appeal  bond  as  surety.  On  the  trial  in  that  court  on  the 
appeal,  appellee  again  recovered  judgment  for  the  note  and 
interest  and  costs.  An  execution  was  afterwards  issued,  but 
was  returned  no  property  found.  Thereupon  appellee  brought 
suit  on  the  appeal  bond  in  the  court  below,  against  appellant 
and  Walbaum,  but  the  summons  was  returned  not  found  as  to 
the  latter,  and  he  did  not  appear.  A  trial  was  had,  and  appel- 
lee recovered  a  judgment  against  appellant  for  the  amount  of 
the  judgment,  interest  and  costs,  and  appellant  brings  the  case 
to  this  court  and  asks  a  reversal  on  various  grounds. 

It  is  first  urged  that  the  record  of  the  judgment  of  the 
county  court  had  no  placita,  or  anything  to  show  the  court 
had  convened  or  was  in  session  for  the  dispatch  of  business. 
To  this  objection  it  is  only  necessary  to  say  that  the  record 
was  read  without  objection.  The  record  before  us  shows  no 
objection  interposed  to  this  evidence  on  the  trial.  It  appears 
that  it  was  the  county  court  record,  and  of  the  first  day  of  the 
June  term,  1875,  and  that  it  was  a  suit  on  appeal  between  the 
parties  named  in  the  judgment  described  in  the  appeal  bond; 
that  they  appeared  by  their  respective  attorneys,  and  by  agree- 
ment a  jury  was  waived,  and  a  trial  had  before  the  court,  and 
a  judgment  in  form  was  rendered.  From  this  it  appears  that 
the  court  was  in  session,  the  parties  before  the  court,  and 
consenting  to,  and  proceeding  with,  the  trial,  which  clearly 
conferred  jurisdiction,  and  was  all  that  was  required  in  a  col- 
lateral proceeding,  especially  when  not  objected  to  as  evidence. 
The  original  was  used,  and  not  a  copy  of  the  record,  and  had 
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the  objection  now  urged  been  raised,  it  would  have,  no  doubt, 
been  removed  in  a  moment.  If  the  objection  were  made  to 
the  transcript  of  a  record  filed  in  this  court  in  a  direct  proceed- 
ing, then  there  would  be  force  in  the  objection,  and  the 
authority  to  which  reference  is  made  would  apply. 

Some  objection  is  urged  as  to  variances  between  the  decla- 
ration and  evidence.  It  is  a  full  answer  to  this  that  no 
objection  seems  to  have  been  taken  on  the  trial,  and  that 
question  can  not  be  urged  for  the  first  time  in  this  court. 
The  only  exception  to  the  introduction  of  evidence  taken  and 
preserved  in  the  record  was  to  reading  the  bond  on  which  suit 
was  brought. 

It  is  insisted  that  the  bond  is  insufficient  to  authorize  a 
recovery.  The  bond  was  executed  by  Walbaum,  the  defend- 
ant, and  appellant,  to  John  Reisdorf ;  the  condition  recites  the 
judgment  and  parties  to  it  correctly,  but  states:   "  Now  if  the 

said  August  Reisdorf  shall  prosecute appeal  with  effect,"  etc. 

The  names  are  correctly  given  in  all  other  parts  of  the  bond, 
but  it  is  urged  this  mistake  renders  the  bond  invalid.  This, 
in  principle,  if  not  in  fact,  is  like  the  bond  in  the  case  of  Hib- 
bard  v.  McKindley,  28  111.  240.  Here,  as  there,  the  context  of 
the  bond  clearly  shows  that  the  name  Reisdorf  was,  by  mistake, 
inserted  instead  of  Walbaum,  and,  under  the  authority  of  that 
case,  the  objection  in  this  must  be  held  not  well  taken. 

It  is  also  urged  that  the  condition  of  the  bond  is  not  in  the 
form  prescribed  by  the  statute.     The  recital  is :  "  Now  if  the 

said  August  Reisdorf  shall  prosecute appeal  with  effect,  and 

shall  pay  whatever  judgment  may  be  rendered  by  the  court 
upon  dismissal  or  trial  of  said  appeal,  then/'  etc.  The  form 
given  in  the  statute  then  in  force  is  this:  "Now  if  the  said 
A  B  shall  prosecute  his  appeal  with  effect,  and  pay  the  judg- 
ment rendered  against  him  by  said  court  upon  the  trial  of  said 
appeal,  or  by  consent,  or,  in  case  the  appeal  is  dismissed,  will 
pay  the  judgment  rendered  against  him  by  said  justice,  and  all 
costs  occasioned  by  said  appeal,"  etc.  By  turning  to  the  form 
given  in  the  Revised  Statutes  of  1845,  it  will  be  seen  that  the 
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bond  in  this  case  is  a  literal  copy  of  that  part  of  the  form,  and 
we  presume  an  old  printed  form  was  filled  up  by  the  justice 
of  the  peace.  The  act  of  1872,  revising  the  chapter  entitled 
"Justices  of  the  Peace/'  only  requires  the  bond  to  be  in  sub- 
stance as  the  form  is  given,  and  we  are  clearly  of  opinion  that 
the  bond  in  this  case  is  in  substance  the  same  as  the  form. 
It  is  broad  enough  to  cover  all  that  is  embraced  in  the  more 
specific  language  of  the  form  given  in  the  act  of  1872.  Its 
provisions  are  more  specific  but  not  more  comprehensive  than 
are  those  of  the  bond  in  controversy.  We  are,  therefore,  of 
opinion  that  this  bond,  as  required  by  the  statute,  is  good  in 
substance.  Fournier  v.  Faggott,  3  Scam.  349,  McDowell  v. 
Morgan,  28  111.  524,  and  Erlinger  v.  The  People,  36111.458. 

But  if  this  were  not  so,  the  bond  is  good  as  a  common  law 
obligation.  See  Prichett  v.  The  People,  1  Gilm.  525,  Smith  v. 
Whitaker,  11  111.  417,  Arnott  v.  Friel,  50  111.  174,  George  v. 
Bischoff,  68  111.  236,  Coons  v.  The  People,  76  111.  383,  and 
Richardson  v.  The  People,  85  111.  495.  These  cases  fully  estab- 
lish the  validity  of  this  as  a  binding  common   law  obligation. 

We  perceive  no  force  in  the  other  objections  raised,  and 
finding  no  error  in  the  record  the  judgment  of  the  court  below 
is  affirmed. 

Judgment  affirmed. 


Xenauthlus  S.  Allen  et  al. 

v. 

Andrew  S.  Sawyer  et  al. 

1.  Pleading  and  evidence — estoppel  under  allegation  of  payment.  Upon 
bill  to  foreclose  a  mortgage,  a  subsequent  purchaser  from  the  mortgagor,  who, 
in  his  answer,  defends  only  by  alleging  payment  by  himself,  can  not  insist 
upon  an  equitable  estoppel  growing  out  of  the  fact  that  the  mortgagee  obtained 
possession  of  the  mortgage,  upon  which  was  indorsed  a  satisfaction,  shown  to 
have  been  made  thereon  under  the  expectation  of  receiving  full  payment. 
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2.  Evidence — as  to  fact  of  payment.  The  possession  of  a  mortgage  given 
to  secure  the  payment  of  two  notes,  without  the  last  note,  with  an  indorsement 
of  full  payment  and  satisfaction  on  the  mortgage,  is  not  conclusive  evidence  of 
payment,  and  may  be  explained,  as,  by  showing  it  was  made  by  the  holder  of 
the  mortgage  and  notes  when  sent  for  collection,  but  not  to  be  delivered  except 
on  full  payment. 

Appeal  from  the  Circuit  Court  of  Vermilion  county ;  the 
Hon.  Oliver  L.  Davis,  Judge,  presiding. 

Mr.  J.  W.  Jones,  for  the  appellants. 

Mr.  Chief  Justice  Scholfield  delivered  the  opinion  of 
the  Court: 

This  was  a  bill  in  chancery,  exhibited  in  the  court  below,  by 
appellants  against  appellees,  to  foreclose  a  mortgage  executed 
by  the  appellee  Sawyer  to  appellants,  on  the  15th  of  February, 
1859,  to  secure  the  payment  of  two  promissory  notes,  for 
$413.33  each,  due,  the  first  on  the  1st  day  of  April,  1869,  and 
the  second  on  the  1st  day  of  April,  1870.  It  is  admitted  that 
the  first  note  was  paid  before  the  filing  of  the  bill,  but  a  bal- 
ance is  claimed  due  on  the  second  note  of  $245.37,  with  interest 
thereon,  at  the  rate  of  ten  per  cent  per  annum,  from  Dec.  7, 
1870,  for  which  a  foreclosure  of  the  mortgage  is  prayed. 

The  appellee  Cattell  answered  the  bill,  admitting  the  execu- 
tion of  the  mortgage,  but  alleging  that  the  notes  thereby 
secured  had  been  fully  paid ;  that  he  was  a  subsequent  grantee 
of  the  appellee  Sawyer,  and  as  such  had  fully  paid  the  notes 
secured  by  the  mortgage. 

The  other  appellees  failing  to  answer,  decree  pro  confesso 
was  rendered  against  them. 

On  hearing,  the  court  found  that  the  notes  secured  by  the 
mortgage  had  been  paid,  and  decreed  that  the  bill  be  dismissed. 

The  evidence  preserved  in  the  record  does  not  sustain  this 
decree.  Cattell  does  not  pretend  that  he  paid  all  that  was 
due  on  the  mortgage.  He  produced  the  mortgage,  on  which 
was  indorsed  a  credit  of  $700,  dated  Dec.  7,  1860,  signed  by 
"L.  H.  Burroughs,  agent,"  and  a  certificate  thereto  attached 
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in  these  words :  "  This  is  to  certify  that  we,  O.  S.  Burt  and 
X.  S.  Allen,  mortgagees  of  the  instrument  to  which  this  is 
attached,  hereby  acknowledge  that  the  same  is  paid  in  full, 
satisfied  and  redeemed,  its  conditions  having  been  fully  com- 
plied with.  X.  S.  Allen,  O.  S.  Burt,  Granger,  Ohio,  March 
23,  1871."  He  then  said:  "I  saw  this  mortgage  first  in 
Danville,  when  I  paid  Lewis  Burroughs  the  $700  on  it.  I 
then  told  Burroughs  I  would  give  him  my  note,  with  J.  G. 
English  as  security,  for  the  balance  of  this  mortgage  debt. 
I  came  to  the  bank  to  make  note,  after  Burroughs  got  a  letter 
from  Allen,  and  Burroughs  wanted  fifteen  per  cent  interest. 
I  would  not  give  it,  and  Burroughs  said  he  would  settle  with 
Sawyer,  and  I  heard  nothing  more  until  Sawyer  came  to  me, 
some  years  after,  with  the  mortgage  and  release  attached." 
On  cross-examination  he  says  :  "  Burroughs  did  not  present 
the  release  to  me ;  never  saw  the  mortgage  and  release  until 
Sawyer  gave  me  them."  He  also  says  that  he  never  paid  any- 
thing on  the  mortgage  but  the  $700. 

Allen  and  Burt  both  testify  that  they  have  received  only 
$700  on  the  mortgage;  that  the  notes  and  mortgage  were 
placed  in  the  hands  of  Burroughs,  their  agent,  for  collection ; 
that  they  executed  and  placed  in  Burroughs'  hands  a  release 
of  the  mortgage,  to  be  delivered  to  Cattell  when  he  should 
pay  Burroughs  the  $700,  and  give  him,  for  them,  his  (CattelPs) 
note  for  the  balance  due  on  the  mortgage ;  and  that  they  never 
authorized  any  one  to  deliver  the  mortgage  or  receipt  for  the 
amount  thereof,  without  full  payment  of  the  amount  due. 

Burroughs  testifies  that  he  held  the  notes  for  collection  from 
tHe  complainants,  and  that  he  had  the  second  note  in  his  pos- 
session after  receiving  the  note  from  complainants,  until  he 
delivered  it  to  Jones,  complainants'  solicitor;  that  he  also 
received  from  the  complainants,  at  the  same  time  he  received 
the  notes,  the  mortgage  with  the  writing  of  release  written 
thereon,  and  that  he  offered  the  same  to  Cattell ;  that  Cattell 
would  not  accept  the  release,  because  it  was  not  acknowledged 
before  a  proper  officer;  that  he  then  had  a  release  prepared, 
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which  he  sent  to  Allen  and  Burt,  and  received  it  back  properly 
acknowledged  by  them;  that  Cattell  paid  $700,  being  the  note 
first  due,  and  $227.86  on  the  second  note;  that  Cattell  then 
refused  to  give  his  note  for  the  balance,  until  witness  settled 
with  Sawyer,  and  after  he  settled  with  Sawyer,  Cattell  refused 
to  give  his  note.  He  denies  that  he  gave  the  mortgage  or 
release  thereon  to  Sawyer,  and  says  that  he  does  not  know 
how  Sawyer  obtained  possession  of  them.  His  settlement  with 
Sawyer  was  only  to  ascertain  the  balance — principal  or  inter- 
est— due  on  the  mortgage. 

Jones  testifies  that  he  received  the  second  note,  with  the 
indorsement  of  a  credit  of  $227.86  thereon,  just  as  it  is  now, 
and  the  deed  of  release  spoken  of  by  Burroughs  as  having  been 
acknowledged  and  returned  to  him  by  Allen  and  Burt,  which 
he  has  since  lost. 

It  will  thus  be  seen  that  the  indorsement  of  payment  on 
the  mortgage  is  fully  explained,  and,  notwithstanding  dis- 
agreements between  Burroughs  and  Cattell  in  their  evidence 
in  other  respects,  they  entirely  agree  that  Cattell  never  paid 
but  the  $700  on  the  mortgage,  and  that  he  did  not  give  his 
note  for  the  balance. 

It  is  also  quite  as  clear,  that  Sawyer  paid  nothing  on  the 
mortgage  after  Cattell  made  the  $700  payment.  We  do  not 
think  the  evidence  of  Shields  tends  to  discredit  that  of  Bur- 
roughs. He  says  he  was  present  when  Sawyer  and  Burroughs 
were  calculating  interest  and  trying  to  find  out  how  the  account 
stood  between  them  as  to  the  mortgage  debt,  and  Sawyer  then 
made  out  and  handed  him  a  memorandum,  which  he  attested, 
showing  that  the  interest  due  on  the  mortgage,  up  to  the  time 
Sawyer  sold  to  Cattell,  was  $168.17.  He  saw  no  money  paid, 
and  does  not  think  any  was  paid;  did  not  hear  how  much 
Sawyer  had  paid,  or  how  much  Cattell  had  paid  on  the  mort- 
gage, and  is  unable  to  state  that  either  of  them  said  the  mort- 
gage had  been  paid.  Burroughs  shows  that  this  so-called 
settlement  amounted  to  nothing  more  than  a  computation  of 
interest,  so  that  the  parties  might  know  the  amount  due. 
27—88  III. 
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Burroughs'  evidence,  then,  stands  uncontradicted  as  to  the 
fact  that  the  mortgage  has  not  been  paid,  and  it  is  corrobo- 
rated by  the  circumstance  that  the  note  last  due  has  never 
been  taken  up  and  canceled. 

Cattell  testifies,  that  on  the  faith  of  Sawyer's  possession  of 
the  mortgage  and  indorsement  thereon,  he  surrendered  to  him 
a  deed  which  he  had  held  back.  It  is  very  questionable, 
under  the  contradiction  given  to  his  evidence  by  Burroughs 
on  this  point,  and  the  fact  that  he  does  not  pretend  that  Saw- 
yer had  possession  of  the  note  last  due,  whether,  under  a  proper 
state  of  pleadings,  he  could  claim  this  as  an  equitable  estoppel ; 
but  it  is  very  certain  it  can  not  avail  him  under  his  answer. 
He  alleges  and  relies,  in  his  answer,  solely  on  the  defense  that 
he  paid  off  the  mortgage  after  his  purchase  from  Sawyer,  and 
he  can  not,  under  this,  give  evidence  of  an  equitable  estoppel. 
Moffet  v.  Clements,  1  Scam.  384. 

The  decree  is  reversed  and  the  cause  remanded. 

Decree  reversed. 


Peoria,  Pekin  and  Jacksonville  Eailroad  Co. 

v. 
Henry  Eeynolds. 

1.  Negligence — presumption — burden  of  proof.  Where  a  railway  car  is 
thrown  from  the  track,  whereby  a  passenger  for  hire  is  injured,  the  presump- 
tion is,  that  the  accident  resulted  either  from  the  fact  that  the  track  was  out 
of  order,  or  the  train  badly  managed,  or  both  combined,  and  the  onus  is  on  the 
company  to  show  it  was  not  negligent  in  any  respect. 

2.  Where  the  track  of  a  railway  company  is  out  of  repair,  pieces  of  old 
rails  being  used  to  supply  the  place  of  a  broken  rail,  and  laid  upon  rotten  or 
decayed  ties,  and  a  train  of  cars  is  run  over  such  track  at  a  speed  of  from 
twenty-five  to  thirty  miles  an  hour,  and  an  accident  occurs  resulting  in  per- 
sonal injury,  the  company  will  be  liable. 

Appeal  from  the  Circuit  Court  of  Tazewell  county ;  the 
Hon.  John  Burns,  Judge,  presiding. 
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Messrs.  Dearborn  &  Campbell,  Mr.  S.  P.  Shope,  and 
Mr.  George  B.  Foster,  for  the  appellants. 

Messrs.  Roberts  &  Green,  and  Messrs.  Cohrs  &  Rider, 
for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  on  the  case,  brought  to  the  Tazewell 
circuit  court,  by  Henry  Reynolds,  plaintiff,  and  against  the 
Peoria,  Pekin  and  Jacksonville  Railroad  Company,  defend- 
ants. The  declaration  contained  two  counts,  in  which  was 
alleged  the  duty  of  the  defendants  to  keep  their  track  in  good 
repair,  and  to  maintain  the  rails  thereon  sound  and  in  good 
condition ;  that  this  duty  was  neglected,  by  reason  whereof  the 
defendants'  track,  between  Virginia  and  Pekin,  was  out  of 
repair  and  unsafe,  and  by  reason  of  such  neglect,  and  permit- 
ting and  allowing  a  rail  on  the  track  to  be  out  of  repair,  and 
broken  and  unsafe,  the  car  in  which  plaintiff  as  a  passenger 
for  hire  was  being  carried  was  thrown  from  the  track,  and  the 
plaintiff  injured.  In  the  other  count,  the  defendants  are 
charged  with  a  want  of  care  in  running  the  train,  and  want 
of  care  in  keeping  the  track  in  good  repair,  by  reason  whereof 
the  car  was  thrown  from  the  track.  There  was  also  a  stipula- 
tion that  the  parties  would  go  to  trial  as  on  counts  charging  the 
injury  to  have  been  occasioned  by  defective  equipments  in  the 
method  of  applying  the  brakes.  To  all  which  the  defendants 
pleaded  not  guilty,  and  there  was  a  trial  by  jury,  who  returned 
a  verdict  for  the  plaintiff.  A  motion  for  a  new  trial  having 
been  denied,  judgment  was  entered  on  the  verdict,  to  reverse 
which  the  defendants  appeal,  and  make  various  points. 

The  leading  facts  are,  briefly,  that  on  the  night  of  February 
20,  1875,  appellee  purchased  a  ticket  from  Virginia  to  Pekin, 
on  appellants'  road.  The  distance  between  these  points  is 
eighty-six  miles,  with  several  intervening  stations.  Proceed- 
ing north,  the  southern  train  was  met  at  Bath,  which  had  just 
passed  over  the  road.     A  short  distance   north  of  Bath,  the 
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car  on  which  was  appellee  was  thrown  from  the  track,  down 
an  embankment,  turned  bottom  side  up,  and  the  appellee 
injured.  The  presumption,  on  the  occurrence  of  such  an 
accident,  may  be  either  that  the  track  was  out  of  order,  or  the 
train  badly  managed,  or  both  causes  combined  to  produce  it, 
and  the  onus  is  on  the  company  to  show  they  were  not  negli- 
gent in  any  respect.  The  charge  here  is,  the  bad  condition  of 
the  track  and  want  of  care  in  running  the  train. 

A  large  volume  of  testimony  was  taken  on  both  sides,  which 
we  have  read  with  care,  and  we  are  satisfied  the  presumption 
has  not  been  removed  by  any  evidence  produced  by  appellants, 
or  by  anything  to  be  found  in  the  record.  We  understand 
appellants  as  admitting  the  accident  was  caused  by  a  broken 
rail,  and  as  claiming  that  the  breakage  was  caused  by  the 
unprecedented  cold  of  that  month. 

The  evidence  will  not  permit  us  to  come  to  this  conclusion. 
There  is  some  conflict  in  the  testimony  on  this  point,  but 
giving  to  it  all  the  force  appellants  claim,  it  falls  far  short  of 
establishing  their  claim.  That  severe  frosts  cause  contraction 
of  iron  rails,  and  heat  expands  them,  thereby  causing  fractures, 
is  undeniable.  The  evidence  is  conclusive  that  the  track  of 
this  road,  as  a  railroad,  was  in  bad  condition,  and  had  been 
for  some  time  prior  to  the  accident.  It  was  proven  that  pieces 
of  old  rails  had  been  put  in  to  repair  damaged  rails,  and  at 
the  point  where  this  accident  occurred  a  piece  of  an  old  rail, 
about  four  feet  long,  had  been  inserted,  and  all  the  rails  laid 
in  the  discarded  chair,  rejecting  the  use  of  the  'fish-plate — a 
safe  and  the  most  approved  mode  of  connecting  rails.  Every 
one  of  common  observation  knows  if  a  railroad  track  is  made 
up  of  short  pieces  of  iron  rails,  secured  in  that  way,  and  rest- 
ing upon  old  and  decaying  ties,  that  travel  on  it  can  not  be 
safe,  and  a  road  so  constructed  is  not  properly  constructed.  It 
needs  no  expert  to  ascertain  this.  The  shorter  rails  are,  the 
more  joints  there  will  be.  They  will  become  depressed  and 
battered,  and  insecurely  held  by  the  chair.  The  rush  of  a 
heavy  engine  and  train  of  cars  over  them  must  greatly  increase 
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the  danger.  Appellants  say  that,  two  or  three  weeks  prior  to 
the  day  of  the  accident,  a  broken  rail  had  been  discovered  at 
the  place  of  the  accident,  and  it  is  strange  to  learn  from  them 
how  it  was  repaired.  They  say,  the  ties  being  frozen  solid  in 
the  ground,  the  section  foreman  cut  about  four  feet  off  the 
end  of  the  broken  rail  and  inserted  a  sound  piece  of  rail,  of 
the  proper  length,  placing  chairs  under  each  end  of  the  piece 
so  put  in,  spiking  each  chair  down  to  the  tie  with  four  spikes, 
and  double  spiking  the  piece  on  each  side  to  the  centre,  or 
underneath  the  rail.  We  agree  with  appellee,  that  this  mode 
of  repairing  is  evidence  of  itself  of  great  negligence.  It  was 
at  this  point  the  accident  occurred,  and  appellants  were  ad- 
monished there  was  a  weak  and  dangerous  point  in  their  road, 
and  common  sense,  it  would  seem,  should  have  suggested  to 
them  it  could  be  made  more  safe  by  using  an  entire  rail — 
not  by  chipping  a  piece  off  an  old  and  battered  rail,  but  by 
an  entirely  new  rail.  This,  common  prudence  should  have 
taught  them.  It  needs  no  testimony  to  prove  that  a  long, 
new  rail  is  safer  than  a  piece,  four  feet  long,  of  an  old  rail, 
which  had  been  used  for  years.  Some  of  the  experts  testified 
they  did  not  know  of  any  safer  way  to  make  a  repair  than  the 
one  adopted.  They  will,  probably,  know  a  better  way  in  the 
future. 

This  road,  from  all  the  testimony,  we  should  consider  as 
out  of  order,  dangerous  and  unfit  for  travel  with  safety.  Its 
condition  admonished  appellants  that  the  danger  of  travel 
would  be  greatly  enhanced  by  a  high  rate  of  speed.  There  is 
some  contest  on  this  point  also,  but  we  think  the  weight  of 
the  evidence  is,  the  train  was  running  at  the  rate  of  twenty- 
five  or  thirty  miles  an  hour,  and  one  of  the  employees — the 
conductor,  perhaps, — was  heard  to  say  he  had  to  make  up 
some  lost  time,  and  as  it  was  Saturday,  the  last  run  of  the 
week,  it  is  quite  certain  they  did  not  jog  along  quietly.  But 
if  more  convincing  evidence  is  wanting  of  the  rate  of  speed, 
it  may  be  found  in  the  circumstances  attending  the  accident. 
The  car,  after  leaving  the  track,  was  hurled  down  the  embank- 
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ment,  against  a  fence,  distant  twelve  feet  from  the  bottom  of 
the  slope,  and  bounced  from  the  fence  sixteen  to  twenty  feet, 
bottom  side  up,  striking  a  telegraph  pole,  and  breaking  that 
off  within  eight  feet  of  the  ground.  To  have  produced  such 
results,  the  speed  must  have  been  very  high.  The  proof  is  by 
no  means  satisfactory  that  this  break  of  the  rail  was  caused 
by  cold,  as  there  was  no  extreme  cold  in  that  month.  The 
weight  of  the  evidence  clearly  is,  that  the  defective  repair  and 
the  high  rate,  of  speed  caused  the  accident. 

Something  was  said  about  insufficient  brakes,  and  that  was 
embraced  in  the  stipulation ;  but  there  is  nothing  in  the  record 
to  show  this  want  of  sufficient  equipment,  in  that  respect, 
contributed  to  the  accident. 

We  are  of  opinion  the  jury  decided  right,  on  the  evidence, 

and  we  are  satisfied  it  fully  sustains  the  verdict. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


Ezekiel  B.  Mooee  et  al. 

v. 
John  Fessenbeck  et  al. 

1.  Taxes — school  tax,  levy  after  day  named  in  statute.  The  failure  to  certify 
a  school  tax  by  the  directors,  by  the  day  named  in  the  statute,  does  not  invali- 
date the  tax.  If  certified  after  such  day,  it  is  a  mere  irregularity,  which  is 
cured  by  section  191  of  the  Revenue  law. 

2.  Chancery  jurisdiction — squandering  of  school  funds.  ■  If  school  directors 
squander  the  funds  of  their  district,  or  appropriate  them  to  unauthorized  pur- 
poses, there  is  a  complete  remedy  at  law  against  them,  and  hence  a  court  of 
equity  has  no  jurisdiction  to  interfere. 

Appeal  from  the  Circuit  Court  of  Clark  county;  the  Hon. 
Oliver  L.  Davis,  Judge,  presiding. 

Messrs.  Whitehead  &  Jones,  for  the  appellant. 
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Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  equity,  brought  by  appellants,  tax  payers 
in  a  certain  school  district  in  Clark  county,  to  enjoin  the  col- 
lection of  a  school  tax,  levied  on  the  8th  day  of  September, 
1873,  on  the  ground  that  the  return  of  the  amount  required 
by  the  district  was  not  certified  and  returned  by  them  within 
the  time  required  by  the  statute.  This  objection  is  fully 
answered  by  the  decision  of  this  court  in  Buck  v  The  People, 
78  111.  560,  where  it  was  decided  that  a  failure  of  the  school 
directors  to  make  return  of  amount  to  be  levied  within  the 
time  required,  did  not  invalidate  the  tax;  that  a  failure  to 
comply  with  the  statute  in  this  regard  was  a  mere  irregularity, 
cured  by  sec.  191,  Revenue  act,  Eev.  Stat.  1874. 

The  bill  also  contains  allegations  of  improper  and  unlawful 
conduct  on  the  part  of  the  directors  of  the  school  district,  in 
the  erection  of  a  school  house  at  a  greater  cost  than  authorized 
by  a  vote  of  the  people  of  the  district,  and  in  the  mismanage- 
ment of  the  funds  of  the  district  in  other  respects,  and  prays 
for  relief  in  this  regard. 

We  are  aware  of  no  authority  which  would  authorize  a 
court  of  equity  to  interfere  with  the  management  of  the 
financial  affairs  of  school  districts,  which  are  attempted  to  be 
brought  in  question  by  the  bill.  If  the  directors  have  squan- 
dered the  funds  of  the  district,  or  appropriated  them  to  pur- 
poses not  authorized  by  law,  and  in  consequence  thereof  these 
tax-payers  have  been  injured,  they  have  a  remedy  at  law.  Sec. 
77,  chap.  122,  Rev.  Stat.  1874,  p.  973,  provides,  "County  super- 
intendents, trustees  of  schools,  directors  and  township  treasurers, 
or  either  of  them,  and  any  other  officer  having  charge  of  school 
funds  or  property,  shall  be  responsible  for  all  losses  sustained 
by  any  county,  township  or  school  fund,  by  reason  of  any  failure 
on  his  or  their  part  to  perform  the  duties  required  of  him  or 
them  by  this  act,  or  by  any  rule  or  regulation  authorized  to 
be  made  by  this  act ;  and  each  and  every  one  of  the  officers 
aforesaid  shall   be  liable   for  any  such  loss  sustained  as  afore- 
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said,  and  the  amount  thereof  may  be  recovered  in  a  civil 
action  before  any  court  having  jurisdiction  thereof,  at  the  suit 
of  the  State  of  Illinois,  for  the  use  of  the  county,  township  or 
fund  injured."  If  it  be  true  that  the  school  officers  of  the  dis- 
trict have  squandered  the  school  funds,  or  appropriated  the 
same  to  a  purpose  not  authorized  by  law,  in  consequence  of 
which  a  loss  has  occurred,  no  reason  now  suggests  itself  to  us 
why  proper  relief  may  not  be  had  under  the  section  of  the 
statute,  supra.  But  whether  a  remedy  may  be  had  under  that 
statute  or  not,  we  are  satisfied  a  court  of  equity  has  no  juris- 
diction over  the  matters  set  up  in  the  bill,  and  as  the  decree 
dismissing  the  bill  was  right,  it  will  be  affirmed. 

Dearee  affirmed. 


Peter  Frame 

v. 

B.  M.  August  &  Son. 

1.  Statute  of  Frauds — promise  to  pay  the  debt  of  another.  A  promise  by  the 
assignee  of  a  note  taken  for  collection,  to  pay  the  debt  of  the  assignor,  not  in 
writing,  and  without  any  consideration,  and  without  any  contract  between  him 
and  the  assignor,  is  within  the  Statute  of  Frauds  and  not  binding. 

2.  To  make  a  promise  of  a  party  to  pay  the  debt  of  another  binding,  it  must 
be  in  writing  and  founded  upon  a  consideration  passing  from  the  promisee,  or 
based  upon  a  contract  between  the  promisor  and  the  original  debtor. 

Appeal  from  the  Circuit  Court  of  Scott  county;  the  Hon. 
Cyrus  Epler,  Judge,  presiding. 

This  was  a  suit  originally  brought  before  a  justice  of  the 
peace,  by  B.  M.  August  &  Son,  against  Peter  Frame  and 
John  Frame.  On  the  trial  in  the  circuit  court,  the  suit  was 
dismissed  as  to  John  Frame,  and  judgment  rendered  in  favor 
of  the  plaintiffs,  against  Peter  Frame,  on  his  verbal  promise 
to  pay  the  debt  of  John  Frame. 
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Messrs.  Warren  &  White,  for  the  appellant. 

Mr.  John  G.  Henderson,  for  the  appellees. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court 

We  are  unable  to  discover  any  tenable  ground  upon  which 
the  present  judgment  can  be  maintained.  It  appears  John 
Frame  was  indebted  to  plaintiffs  on  a  promissory  note.  Some 
three  or  four  months  after  the  date  of  the  note,  plaintiffs,  or 
one  of  them,  ascertained  that  their  debtor,  who  was  not  con- 
sidered responsible,  had  had  a  note  on  Jonathan  Young,  but 
which  he  had  previously  assigned  to  defendant  for  collection, 
and  an  attempt  was  made  to  get  defendant  to  indorse  John 
Frame's  note  to  plaintiffs.  Defendant  refused  to  indorse  the 
note,  but  said  he  would  pay  it  or  see  it  paid.  That  promise 
was  clearly  within  the  Statute  of  Frauds,  and  is  not  enforceable 
against  defendant.  It  was  not  reduced  to  writing,  nor  was 
there  any  consideration  passing  from  plaintiffs  or  any  one  else 
to  defendant  to  support  such  promise,  both  of  which  were  in- 
dispensable to  bind  defendant. 

Nor  can  the  other  theory  of  the  case  be  maintained.  There 
is  not  a  particle  of  evidence  of  any  contract  between  John 
Frame  and  defendant,  by  which  the  latter,  for  any  considera- 
tion, agreed  with  the  former  to  pay  his  debt  to  plaintiffs,  upon 
which  plaintiffs  could  maintain  an  action.  According  to  plain- 
tiffs' testimony,  defendant  expressly  refused  to  obligate  him- 
self in  writing  to  pay  John  Frame's  debt  to  them,  but  verbally 
promised  to  do  so.  Other  witnesses  testify  to  the  same  thing 
and  nothing  more.  Such  a  promise  is  within  the  Statute  of 
Frauds  and  is  voidable  at  the  election  of  defendant. 

The  judgment  will  be  reversed  and  cause  remanded. 

Judgment  reversed. 
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James  W.  Wharf 

v. 

Thomas  W.  Eoberts. 

Fraud — representations  not  known  to  be  untrue.  A  party  procuring  another 
to  accept  an  agency  of  an  insurance  company,  will  not  be  liable  to  the  latter 
from  the  mere  fact  that  his  written  representations  as  to  what  the  company 
would  do  turn  out  to  be  untrue.  It  must  appear  that  he  knew  their  falsity, 
and  the  other  party  relied  upon  the  same,  and  sustained  damage  in  conse- 
quence thereof. 

Appeal  from  the  Circuit  Court  of  Sangamon  county;  the 
Hon.  Charles  S.  Zane,  Judge,  presiding. 

Messrs.  Hay,  Greene  &  Littler,  for  the  appellant. 

Messrs.  Patton  &  Lanphier,  for  the  appellee. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

This  is  an  action  on  the  case  for  fraud,  brought  by  Roberts 
against  Wharf.  The  fraud  charged  is,  that  Wharf  falsely  and 
fraudulently  made  divers  representations  to  Roberts,  as  an 
inducement  to  Roberts  to  accept  the  position  of  an  insurance 
agent,  and  to  procure  parties  to  take  policies.  Verdict  and 
judgment  were  for  plaintiff,  and  defendant  appeals. 

The  evidence  of  such  representations  consists  entirely  in 
letters  written  by  Wharf  to  Roberts.  There  is  really  no  ques- 
tion of  law  presented  in  this  case.  It  is  simply  a  question  of 
fact  whether  Wharf  did  make  any  false  representations  of  the 
kind  mentioned  to  Roberts,  and  if  so,  whether  he  knew  them 
to  be  false  at  the  time  they  were  made,  and  whether  Roberts 
relied  upon  them,  and  suffered  damage  thereby. 

After  a  careful  examination  of  the  testimony  in  the  case, 
and  a  comparison  of  the  statements  contained  in  the  letters 
with  the  facts  as  they  are  shown  by  the  testimony,  we  do  not 
find  any  evidence  tending  to  charge  defendant  with  having 
made  any  such  false  representations.  That  he  encouraged  Rob- 
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erts  to  believe  that  the  insurance  company,  for  which  he  was 
an  agent,  would  make  loans  more  freely  than  it  afterwards 
turned  out  that  they  did,  there  seems  to  be  no  doubt;  but 
there  is  no  evidence  whatever  tending  to  show  that,  at  the 
time  he  gave  such  encouragement,  he  did  not  believe  that 
it  was  well  founded.  The  fact  that  he  was  mistaken  as  to 
what  the  company  would  do,  does  not  charge  him  with  fraud. 
He  never  pretended  that  he  had  the  control  of  that  subject  in 
behalf  of  the  company,  in  any  letter  that  he  has  written. 

The  verdict  is  not  supported  by  the  proofs,  and  a  new  trial 
ought  to  have  been  granted. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Benjamin  L.  Lucas  et  al. 

v. 

Oliver  Beebe. 

1.  Delivery  bond— admission  from  recitals  therein.  A  recital  in  a  delivery 
bond  given  to  a  constable,  that  the  principal  in  the  bond  was  desirous  of 
retaining  the  possession  of  goods  levied  on,  is  an  admission  that  he  then  had 
the  possession,  which  renders  any  verbal  agreement  on  the  subject  wholly 
immaterial  in  a  suit  on  the  bond. 

2.  Where  a  party  gives  a  delivery  bond  to  an  officer,  acknowledging  pos- 
session of  the  property,  in  a  suit  on  the  bond  for  a  failure  to  make  delivery, 
it  matters  not  whether  he  had  the  possession  or  not,  as,  if  he  did  not,  he  is 
bound  to  get  and  deliver  the  property  to  the  officer. 

3.  Evidence — to  contradict  written  agreement.  Where  a  party,  by  his  bond, 
solemnly  acknowledges  the  existence  of  a  fact,  upon  which  he  makes  his  agree- 
ment, the  writing  alone  must  speak,  and  its  terms  can  not  be  varied  or  contra- 
dicted by  proof  of  a  different,  verbal  contract,  made  at  the  same  time  or  before. 

4.  Same — question  must  call  for  facts,  and  not  conclusions.  In  a  suit  upon  a 
delivery  bond,  the  defendants  asked  a  witness  what  was  the  consideration  of 
the  bond,  if  any,  and  the  court  would  not  allow  the  question  to  be  answered: 
Held,  that  the  court  decided  properly,  as  the  question  called  for  no  facts,  but 
simply  the  witness'  conclusion  of  a  legal  proposition,  or  left  the  witness  to 
detail  facts  he  supposed  to  form  the  consideration,   which  might  be  wholly 
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foreign   to   the  issue.     The  question  should  have  called  for  specific  facts  and 
circumstances  entering  into  and  constituting  the  transaction. 

5.  Same — an  offer  to  make  proof  should  be  of  specific  facts.  An  offer  to  prove 
by  a  witness  there  was  no  consideration  for  a  bond  sued  on,  and  that  the  con- 
sideration had  wholly  failed,  or  had  partially  failed,  is  too  general.  It  should 
state  the  specific  facts  proposed  to  be  proved,  so  as  to  show  their  relevancy 
and  materiality. 

6.  Estoppel — by  recitals  in  bond.  Where  a  party  gives  a  delivery  bond  for 
goods  taken  under  a  distress  warrant,  in  which  the  proceedings  before  the 
justice  of  the  peace  are  recited,  the  maker  of  the  bond  will  be  estopped,  when 
sued  on  the  bond,  from  contradicting  such  admission  by  proof  there  was  no 
such  suit. 

Appeal  from  the  Circuit  Court  of  McLean  county. 

Mr.  Edmund  O'Connell,  for  the  appellants. 

Mr.  Jesse  Birch,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

It  appears  that  appellee,  as  a  constable  of  McLean  county, 
levied  a  distress  warrant  on  some  furs,  as  the  property  of  one 
Green,  and  had  received  an  execution  from  a  justice  of  the 
peace  for  their  sale;  but  Benjamin  L.  Lucas  claimed  the  prop- 
erty, and  a  trial  of  his  right  thereto  was  had  before  a  justice 
of  the  peace,  resulting  in  a  judgment  against  him.  He  there- 
upon appealed  to  the  circuit  court,  and  gave  to  the  constable 
a  delivery  bond  for  the  return  of  the  property.  The  appeal 
was  dismissed,  and  the  constable  demanded  the  property,  or 
the  payment  of  the  execution  under  which  it  was  held  when 
replevied,  but  Lucas  refused  to  do  either.  Thereupon,  appellee 
brought  suit,  for  the  use  of  the  plaintiff  in  execution,  on  the 
delivery  bond,  before  a  justice  of  the  peace,  and  recovered  a 
judgment  for  the  amount  of  the  execution,  and  defendants 
appealed  to  the  circuit  court.  A  trial  was  afterwards  had  by 
the  court,  by  consent,  without  a  jury,  when  a  judgment  was 
rendered  against  defendants,  and  they  bring  the  record  to  this 
court  on  appeal,  and  ask  a  reversal. 
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The  grounds  urged  for  a  reversal  are,  the  refusal  of  the 
court  to  permit  one  of  the  defendants  to  answer  a  number  of 
questions  which  were  asked  him,  and  in  preventing  appellants 
from  making  proof  of  facts  claimed  to  constitute  a  defense. 
The  first  question  the  court  refused  to  permit  the  witness  to 
answer  was:  "State  whether  at  the  time  the  bond  offered 
in  evidence  by  plaintiff  was  executed  and  delivered  to  the 
plaintiff,  Beebe,  it  was  agreed  he  should  deliver  to  you  the 
property  described  in  the  bond?"  We  do  not  see  that  any 
answer  which  might  have  been  given  to  this  question  could 
have  been  pertinent  to  the  issue.  The  bond  recites  that  Lucas 
was  desirous  of  retaining  the  property — not  that  he  desired 
to  obtain  the  possession  of  the  property.  This  recital  in  the 
bond  was  an  admission  that  he  then  had  the  possession  of  the 
property,  and  if  so,  any  agreement  on  the  subject  was  wholly 
immaterial. 

The  next  question  was  of  the  same  character,  as  it  does  not 
matter  what  agreement  might  have  been  verbally  made  in 
reference  to  the  goods,  as  it  could  not  have  changed  the  terms 
of  the  bond.  This  is  elementary,  and  is  unquestionable  as  a 
rule  of  evidence.     The  writing  must  speak  for  itself. 

The  third  question  is  of  the  same  character.  As  Lucas  had, 
as  he  acknowledged  by  his  bond,  the  possession  of  the  prop- 
erty, it  was  wholly  immaterial  whether  possession  was  deliv- 
ered to  him  by  the  constable,  any  one  for  him,  or  any  one 
else.  It  was  a  matter  of  no  importance  from  whom  he 
received  the  property;  nor  did  it  matter,  in  the  face  of  the 
acknowledgment  in  the  bond,  whether  he  had  the  possession 
of  the  property  or  not,  as,  if  he  did  not,  it  was,  under  the 
bond,  his  duty  to  get  and  deliver  it  to  the  constable.  He  did 
not  offer  to  prove  that  the  possession  of  the  property  was 
retained  by  the  constable  after  the  bond  was  given,  and  that 
he  had  ever  demanded  it,  and  the  constable  had  refused  to 
deliver  it,  under  the  bond.  If  he  left  it  with  the  constable, 
the  constable  became  his  agent,  and  the  plaintiff  in  execution 
should  not  be  prejudiced  by  the  acts  of  himself  or  his  agent. 
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By  the  fifth  question,  witness  was  asked  what  the  considera- 
tion of  the  bond  was,  if  there  was  any.  This  question  called 
for  no  facts,  but  simply  the  witness'  conclusion  of  a  legal 
proposition.  Had  he  answered  that  there  was  no  considera- 
tion, it  would  have  been  responsive  to  the  question,  and  all 
would  say  the  answer  Avould  not  be  proper  evidence — or,  it 
left  the  witness  to  detail  facts  he  supposed  to  form  the  consid- 
eration, although  wholly  foreign  to  the  issue.  The  question 
should  have  called  for  evidence  of  specific  facts  and  circum- 
stances entering  into  and  constituting  the  transaction. 

Appellants  offered  to  prove,  by  the  same  witness,  that  there 
was  no  consideration  for  the  bond;  that  the  consideration  had 
entirely  failed,  and  that  it  had  partially  failed.  The  offer  was 
general,  not  specifying  what  the  witness  would  state,  or  the 
specific  facts  he  could  prove  by  the  witness.  In  such  a  case, 
the  offer  should  be,  to  prove  facts  that  would  show  a  want  of, 
or  a  total  or  partial  failure  of,  consideration — not  as  the  offer 
was  made  here,  to  prove  a  mere  conclusion  of  law.  Had  the 
facts  been  specifically  stated,  it  might  have  appeared  that  they 
would  not  tend  in  the  slightest  degree  to  establish  either  defense ; 
nor  can  we  conceive  a  state  of  facts  that  would  prove  all  three 
of  these  defenses.  We  presume  two  of  them,  at  least,  must,  in 
the  very  nature  of  things,  have  failed.  Then,  why  reverse 
and  remand,  when  two  must,  and,  from  anything  appearing  in 
the  record,  the  other  may,  fail? 

An  offer  was  made  to  prove  that  there  never  was  any  such 
case  before  the  justice  of  the  peace  as  that  recited  in  the  bond. 
Appellants  were  estopped,  by  their  solemn  admissions  in  their 
bond,  from  making  the  proof.  It  is  generally  supposed  par- 
ties mean  to  bind  themselves  when  they  solemnly  and  delib- 
erately make  such  statements  in  writing,  the  truth  of  which 
is  attested  by  their  signatures  and  seals. 

We  perceive  no  error  in  the  rulings  of  the  court  in  reference 
to  the  questions  asked,  and  the  judgment  of  the  court  below 
must  be  affirmed. 

Judgment  affirmed. 
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*  Syllabus. 

Chicago,  Burlington  and  Quincy  Eailroad  Company 

v. 
Laura  A.  Dickson. 

1.  Pleading  and  evidence — in  respect  to  question  of  negligence.  In  a  suit  for 
a  personal  injury  received  by  frightening  a  team  and  causing  it  to  run  away, 
by  the  sounding  of  a  whistle  on  a  locomotive,  under  an  allegation  that  while 
the  defendant's  train  was  approaching  from  the  rear  of  the  team  its  servants 
caused  the  whistle  to  be  sounded  in  a  loud,  shrill,  unnecessary  and  negligent 
manner,  "needlessly,  wantonly,  negligently  and  maliciously,"  whereby  the  team 
was  frightened,  etc.,  it  was  held  competent  for  the  plaintiff  to  show  a  case  of  neg- 
ligence on  the  part  of  the  defendant,  and  for  the  latter,  in  defense,  to  show 
plaintiff's  negligence  in  putting  himself  in  a  place  of  danger,  and  in  such  case, 
unless  the  negligence  of  the  defendant  was  gross  and  that  of  plaintiff  slight, 
in  comparison,  no  recovery  could  be  had. 

2.  But  when  the  declaration  charged,  that  as  the  train  was  approaching  in 
the  rear,  the  servants  of  the  defendant  caused  the  whistle  to  be  sounded  in 
sharp,  shrill,  loud  sounds,  and  in  quick  and  rapid  succession,  "  needlessly  and 
recklessly,  wilfully,  wantonly  and  maliciously"  whereby,  etc.,  it  was  held,  that 
no  recovei-y  could  be  had  upon  proof  of  mere  negligence  on  the  part  of  the 
defendant,  but  that  to  authorize  a  recovery  it  must  be  proved  that  the  sounding 
of  the  whistle  in  the  manner  charged  was  done  needlessly,  and  either  wantonly, 
recklessly,  wilfully  or  maliciously. 

3.  Negligence — when  contributory  negligence  does  not  arise.  If  the  whistle  of 
a  locomotive  on  an  approaching  train  is  needlessly  sounded,  and  done  so  wan- 
tonly, recklessly,  wilfully  or  maliciously,  in  such  a  manner  as  to  frighten  a 
team  of  horses  being  driven  in  a  narrow  lane  near  by,  and  cause  them  to  run 
away  and  injure  the  plaintiff,  it  is  no  defense  to  a  suit  for  damages  to  show 
that  the  plaintiff  was  guilty  of  negligence  in  entering  the  lane.  Such  negli- 
gence will  not  excuse  the  wanton,  wilful  or  malicious  act  causing  the  injury. 

4.  Same — when  sounding  of  whistle  is  reckless,  wilful,  etc.  If  the  alarm  whistle 
of  a  locomotive  is  needlessly  sounded  in  the  rear  of  a  team  while  traveling  in 
a  narrow  lane  near  the  railroad  track,  and  is  continued  while  the  horses  are 
running  away  with  the  plaintiff  and  his  conveyance,  the  engineer  having  full 
knowledge  that  they  are  running  away,  and  until  the  train  comes  abreast  of 
the  team,  whereby  the  conveyance  is  overturned  and  the  plaintiff  injured,  such 
sounding  of  the  whistle  is  wanton,  wilful  and  reckless,  if  not  malicious. 

5.  Law  and  fact.  Whether  a  given  state  of  circumstances  shows  malice 
or  wilfulness,  is  always  a  question  of  fact  and  never  a  question  of  law. 
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6.  Instruction.  An  instruction  is  properly  refused  where  there  is  no  evi- 
dence tending  to  prove  the  hypothetical  state  of  facts  to  which  it  relates,  and 
there  is  no  error  in  a  modification  of  an  instruction  not  changing  its  sense. 

7.  Evidence — affirmative  and  negative  testimony.  It  is  not  the  law  that  nega- 
tive testimony  is  of  the  same  force  as  affirmative. 

8.  Practice  in  Supreme  Court — costs  on  remittitur.  Where  a  judgment  was 
affirmed  after  a  remittitur  of  a  considerable  portion  of  the  damages  recovered, 
each  party  was  required  to  pay  his  own  costs  in  this  court. 

Appeal  from  the  Circuit  Court  of  Fulton  county;  the  Hon. 
Lyman  Lacey,  Judge,  presiding. 

Messrs.  Judd  &  Whitehouse,  for  the  appellant. 

Messrs.  Shope  &  Gray,  for  the  appellee. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

This  is  an  action,  brought  by  Laura  A.  Dickson  (wife  of 
Uriah  W.  Dickson),  to  recover  damages  for  injuries  sustained 
by  her  from  being  thrown  from  a  buggy  in  the  village  of 
Prairie  City,  on  the  12th  of  August,  1870. 

Certain  facts  of  the  transaction  are  not  seriously  disputed, 
if  at  all.  The  railroad  of  appellant  passes  through  this  vil- 
lage on  a  line  bearing  some  22J  degrees  east  of  north.  The 
streets  of  the  village,  with  the  exception  of  a  narrow  lane 
mentioned  hereafter,  are  laid  out,  so  far  as  shown  in  this  case,  • 
at  right  angles,  and  run  east  and  west  and  north  and  south. 
Centre  street  runs  north  and  south,  and  intersects  the  track 
of  the  railroad  at  an  acute  angle,  at  a  point  south  of  and  about 
180  rods  from  the  depot  or  railway  station  in  that  village. 
At  this  point,  and  a  few  rods  east  of  the  railroad,  a  small  street 
or  public  highway  branches  to  the  right  from  Centre  street, 
and  runs  along  the  east  side  of  the  railroad,  and  parallel  to  it, 
through  a  lane  about  forty  feet  wide,  and  within  three  rods  of 
the  railroad  track.  This  lane  was  opened  by  the  town  author- 
ities, and  at  that  time  was  traveled  every  day.  This  road  is 
about  43  rods  long,  and  communicates  with  and  terminates  in 
the  west  end  of  Louisa  street,  which  begins  three  rods  from 
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the  railroad  track,  and  at  the  north  end  of  this  narrow  lane, 
and  runs  then  eastward. 

On  the  12th  of  August,  1870,  Uriah  W.  Dickson  and  his 
wife  (the  appellee)  were  traveling  in  an  open  buggy,  drawn 
by  two  horses,  driven  by  Mr.  Dickson.  They  came  from  the 
south,  on  Centre  street,  to  a  point  very  near  the  intersection 
of  that  street  by  the  railway,  and  there  turned  to  the  right, 
entering  this  narrow  lane,  intending  to  pass  through  it  and 
thence  east  on  Louisa  street,  without  crossing  the  railroad. 
When  they  entered  this  ■  lane,  a  passenger  train  of  appellant 
was  approaching  the  village  from  the  south.  This  train  had 
not  then  reached  the  crossing  at  that  point,  but  was  some  20 
to  50  rods  to  the  rear  of  the  team.  Soon  after  the  team 
entered  the  lane,  and  before  it  was  half  way  through  the  lane, 
the  horses  took  fright,  became  unmanageable,  ran  away,  and 
as  they  made  the  turn  to  the  right  into  Louisa  street,  at  the 
north  end  of  the  lane,  the  buggy  was  capsized,  and  Mr.  and 
Mrs.  Dickson  were  both  thrown  violently  to  the  ground. 
They  were  both  seriously  injured,  but  the  injuries  of  Mrs. 
Dickson  were  much  the  most  serious.  As  the  team  ran,  the 
train  continued  its  course,  and  at  the  time  of  the  disaster  was 
very  nearly,  if  not  exactly,  opposite  the  place  of  injury. 

As  to  the  circumstances  thus  far  stated,  the  proof  is  clear 
and  without  contradiction,  and  about  these  facts  there  seems 
to  be  no  dispute.  Mr.  Dickson,  who  drove  the  team,  testifies 
that  he  had  no  knowledge  or  suspicion  that  a  train  was  near 
until  after  he  had  turned  to  the  right  into  the  lane.  He  also 
testifies  that  his  team  was  gentle,  and  had  been  accustomed  to 
be  driven  close  to  passing  trains  and  locomotives,  and  had 
shown  no  signs  of  fright  under  such  circumstances. 

There  is  nothing  in  the  evidence  tending  to  contradict  these 
statements.  Uncontradicted  evidence  shows,  also,  that  the 
whistling  post,  at  which  the  whistle  was  usually  sounded  as  a 
signal  for  the  approach  to  that  station  of  a  train  from  the 
south,  stands  at  a  point  on  the  railroad  25  rods  southward 
from  the  crossing  at  the  south  end  of  the  narrow  lane,  68  rods 
28—88  III. 
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south  of  the  place  where  the  buggy  was  overturned,  and  205 
rods  south  of  the  station,  and  that  the  only  street  crossings  on 
the  road  between  the  whistling  post  and  the  station  were  the 
crossing  of  Centre  street  (at  the  south  end  of  the  lane),  and 
two  other  crossings,  one  about  twenty  rods  north  of  the  place 
where  the  buggy  capsized,  and  another  about  twenty  rods 
farther  north. 

The  proof  also  shows,  without  contradiction,  that  on  the 
day  of  the  disaster  there  was  nothing  on  the  track  calling  for  the 
sounding  of  an  alarm  whistle.  The  testimony  of  Mr.  Dickson, 
who  drove  the  team,  and  that  of  the  engineer  who  managed 
the  engine,  concur  substantially  in  showing  that  the  ordinary 
station  whistle  was  sounded  a  little  before  the  train  reached 
the  whistling  post,  and  that  at  about  that  time  the  team  entered 
the  lane ;  that  the  team  started  to  run  away  at  a  point  from 
10  to  17  rods  from  the  south  end  of  the  lane.  The  engineer 
testifies,  that  when  he  first  saw  the  team  the  horses  were  run- 
ning away,  and  were  then  from  one-quarter  to  one-third 
through  the  lane,  and  that  the  train  was  then  between  the 
whistling  post  and  the  south  end  of  the  lane,  and  that  when 
the  buggy  turned  over  the  train  was  just  passing  the  team. 
Mr.  Dickson  testifies,  he  first  saw  the  train  just  after  he  entered 
the  lane,  and  at  that  time  it  was  south  of  the  whistling  post ; 
that  the  horses  began  to  jump  a  few  rods  farther  on,  and  at 
within  five  rods  of  the  middle  of  the  lane  they  began  to  run 
away,  and  when  the  buggy  was  thrown  over  at  the  north  end 
of  the  lane  the  train  passed  on  the  railroad  track.  About  all 
these  facts  there  is  no  material  conflict  in  the  testimony.  The 
gist  of  this  controversy  rests  elsewThere. 

In  the  first  count  of  plaintiff's  declaration,  the  specific  wrong 
charged  as  the  cause  of  the  injury  to  plaintiff  is  contained  in 
the  allegation,  that  while  the  train  was  approaching  from  the 
rear,  defendant's  servants  caused  the  whistle  to  be  sounded  in 
a  loud,  shrill,  unnecessary  and  negligent  manner,  "  needlessly, 
wantonly,  negligently  and  maliciously ■"  whereby,  etc.  In  the 
second  count  the   specific  wrong  charged  as  the  cause  of  the 
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injury  is  contained  in  the  allegation,  that  as  the  train  was 
approaching  from  the  rear,  the  servants  of  defendant  caused 
the  whistle  to  be  sounded  in  sharp,  shrill,  loud  sounds,  and  in 
quick  and  rapid  succession,  "needlessly  and  recklessly,  wil- 
fully, wantonly  and  maliciously"  whereby,  etc. 

Under  the  first  count,  it  was  competent  for  the  plaintiff, 
upon  appropriate  proof,  to  have  made  out  a  case  of  negligence 
on  the  part  of  defendant.  In  answer  to  such  a  case,  so  made, 
it  would  have  been  competent  for  defendant  to  have  shown,  as 
a  defense,  that  plaintiff  had  been  guilty  of  negligence  in  put- 
ting herself  in  a  place  of  danger,  and  unless  the  negligence  of 
appellant  was  gross  and  that  of  appellee  was  slight  in  compar- 
ison to  that  of  defendant,  no  recovery  could  have  been  had. 
But  plaintiff  did  not  attempt  to  make  such  a  case  by  proof. 

Under  the  second  count,  the  plaintiff  could  not  recover 
upon  proof  of  mere  negligence  on  the  part  of  defendant.  No 
recovery  could  be  had  under  that  count,  without  proof  that 
the  sounding  of  the  whistle  in  the  manner  charged  was  done 
needlessly,  and  either  wantonly,  recklessly,  wilfully  or  mali- 
ciously. The  case  plaintiff  attempted  to  make  by  proof,  was 
under  this  count. 

To  a  case  thus  made  it  is  no  defense  to  say  that  the  plain- 
tiff was  guilty  of  even  great  negligence  in  entering  the  lane  in 
question  when  the  train  was  about  to  pass.  No  matter  how 
great  may  have  been  the  negligence  or  imprudence  of  the  pre- 
vious act  of  entering  the  lane,  it  could  not  excuse  the  servants 
of  defendant,  if,  after  the  lane  was  entered,  and  there  was  no 
way  of  escape,  the  servants  of  the  defendant,  knowing  the  sit- 
uation, sounded  the  whistle  in  alarming  sounds,  and  did  so 
needlessly  and  recklessly,  wantonly,  wilfully  or  maliciously. 
If  it  be  true  that  the  alarm  whistle  was  needlessly  sounded  in 
the  rear  of  the  team  while  it  was  traveling  northward  in  this 
narrow  lane,  and  was  continued  while  the  horses  were  running 
away  (the  engineer  having  full  knowledge  that  they  were 
running  away),  and  until  the  train  came  abreast  of  the  running 
team,  it  requires  no  argument  to  show  that  such  sounding  of 
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the  whistle  must,  of  necessity,  have  been  wanton,  wilful  and 
reckless,  if  not  malicious. 

The  gist  of  the  controversy  is,  therefore,  brought  to  rest 
upon  the  determination  of  that  part  of  the  allegation  in  plain- 
tiff's declaration  which  charges,  that  "  after  the  sounding  of 
the  usual  station  whistle  at  or  near  the  whistling  post,  the 
servants  of  defendant  caused  the  whistle  to  be  sounded  in  sharp, 
shrill,  loud  sounds,  and  in  quick  and  rapid  succession  of  sounds, 
while  said  train  and  locomotive  was  so  approaching  and  pass- 
ing the  plaintiff."  In  other  words,  if  the  proof  shows  that 
the  "alarm  whistle,"  as  it  is  called,  was  sounded  at,  and  con- 
tinued from  a  short  distance  south  of,  the  end  of  the  lane  to 
the  place  of  the  accident,  there  is  no  defense  to  this  action. 

On  this  question  the  proofs  are  very  voluminous  and  very 
contradictory,  and,  to  say  the  least,  do  not  greatly  preponder- 
ate in  favor  of  appellant.  In  fact,  it  seems  to  us  to  prepon- 
derate in  favor  of  the  version  of  the  appellee.  In  any  event, 
it  was  the  duty  of  the  jury  to  weigh  this  evidence,  and  deter- 
mine where  the  truth  really  was.  The  finding  on  that  question 
can  not  be  disturbed  on  that  ground,  for  evidence  does  support 
the  verdict,  and  we  can  not  say,  from  an  examination  of  all 
the  proofs,  that  the  finding  was  wrong. 

It  is  insisted  by  appellant,  that  the  court  erred  in  its  rulings 
in  admitting  improper  testimony  and  in  excluding  proper  tes- 
timony, and  many  specifications  are  made.  A  careful  exami- 
nation shows  that  most  of  the  rulings  complained  of  relate  to 
testimony  about  matters  which,  in  this  trial,  were  wholly  imma- 
terial. 

As  already  suggested,  upon  the  undisputed  facts  in  the 
case,  the  only  material  issue  for  the  jury  to  determine  was 
whether  extraordinary  whistling  occurred  after  the  running 
team  was  seen  by  the  engineer.  The  rulings  complained  of, 
other  than  those  relating  to  the  alleged  want  of  care  in  enter- 
ing the  lane  at  a  time  when  a  train  was  approaching,  are  not 
subject  to  just  exception. 

As  to   the   rulings  bearing  upon  the  question  of  supposed 
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negligence  of  appellee  in  entering  the  lane  when  a  train  was 
approaching,  it  must  be  observed  that  every  instruction  given 
at  the  request  of  plaintiff  which  directs  a  finding  for  plaintiff 
(except  the  third),  is  based  upon  the  hypothesis  that  the  jury 
believe,  from  the  evidence,  that  the  sounding  of  the  whistle 
which  caused  the  disaster  was  wilful — wanton ;  and  the  third 
rests  upon  the  hypothesis  of  gross  negligence  by  defendant 
and  ordinary  care  by  plaintiff.  In  view  of  all  the  evidence, 
exceptions  to  these  instructions  are  not  well  taken  and  can  not 
be  sustained. 

In  the  fourth  instruction  the  rule  as  to  contributory  negli- 
gence is  not  well  stated,  but  (as  was  said  in  Chicago,  Burling- 
ton and  Quincy  R.  R.  Co.  v.  Dickson,  63  111.  154,)  "a  careful 
examination  of  the  evidence  in  the  record  fails  to  show  that 
appellee  was  guilty  of  any  negligence."  It  certainly  fails  to 
show  any  negligence  which  could  operate  as  a  defense,  on  the 
hypothesis  stated  in  that  instruction,  which  was,  that  "the 
jury  believe,  from  the  evidence,  that  *  *  *  the  whistle 
of  said  locomotive  was  needlessly  and  wilfully  sounded,  and  the 
horses  *  *  *  were  thereby  frightened  and  caused  to  run 
away,  and  so  injured  the  plaintiff." 

The  eleventh  instruction  relates  solely  to  the  measure  of 
damages,  and  no  error  is  perceived  in  the  rule  prescribed. 
Fault  is  found  with  this  instruction  in  this,  that  nothing  is 
said  about  contributive  negligence.  We  have  shown  that,  as 
to  the  case  plaintiff  attempted  to  make,  the.  question  of  con- 
tributive negligence  did  not  arise  upon  the  proofs. 

As  to  the  modification  of  the  third  instruction  asked  by  the 
defendant,  it  is  insisted  that  the  court  submitted  to  the  jury, 
as  a  matter  of  fact,  that  which  should  have  been  declared  as  a 
matter  of  law.  *  This  position  is  not  sound.  Whether  a  given 
state  of  circumstances  shows  malice  or  wilfulness,  is  always  a 
question  of fact  and  never  a  question  of  law.  This  remark  jus- 
tifies also  the  refusal  of  defendant's  eighth,  ninth,  tenth  and 
seventeenth  instructions. 

The  tenth  instruction  was  properly  refused,  upon  the  ground 
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that  there  is  nothing  in  the  proofs  tending  to  show  the  hypo- 
thesis that  the  engineer  did  not  see  the  team  at  the  time  of  the 
acts  complained  of. 

The  modification  of  the  seventh  instruction,  asked  by  defend- 
ant, in  no  way  changed  the  sense  of  the  instruction,  as  origi- 
nally submitted. 

The  modification  of  the  sixteenth  instruction  was  necessary 
and  proper.  The  twentieth  was  properly  refused,  because  the 
law  on  the  subject  was  correctly  given  in  the  nineteenth.  The 
twenty-first  instruction  was  properly  refused. 

It  is  not  the  law  that  negative  testimony  is  of  the  same  force 
as  affirmative  testimony.  Upon  the  whole,  we  think  the  law 
of  the  case  as  to  all  material  questions  before  the  jury  was 
fairly  given,  and  with  substantial  accuracy.  In  so  far  as  the 
instructions  depart  from  critical  accuracy,  the  departure  is  in 
favor  of  the  defendant. 

The  amount  of  the  judgment  is  complained  of — that  the 
damages  are  excessive.  Since  the  appeal  in  this  case  was  taken, 
appellee  has  entered  a  remittitur  of  $2500.  The  judgment 
must  be  affirmed  for  $4000,  being  the  amount  left  after  de- 
ducting the  $2500  remitted.     Each  party  must  pay  their  own 

costs  in  this  court. 

Judgment  affirmed  in  part. 


Louis  Peipho  v.  Elizabeth  Peipho. 

1.  Pleading — construed  most  strongly  against  the  pleader.  The  allegations  in 
a  bill,  like  those  in  any  other  pleading,  when  they  are  in  any  degree  equivocal, 
must  be  taken  in  the  sense  most  unfavorable  to  the  party  whose  pleading  is  the 
subject  of  construction. 

2.  Same — bill  for  divorce.  So,  upon  bill  filed  by  the  husband  for  divorce  on 
the  ground  of  the  alleged  impotency  of  the  wife,  alleging  that  the  wife  was  an 
hermaphrodite,  and  when  sexually  excited  no  male  could  have  sexual  inter- 
course with  her,  and  charged  that  so  the  defendant  was  naturally  impotent 
at  the  time  of  the  marriage,  and  so  continued:  Held,  upon  demurrer,  the  bill 
failed  to  show  the  malformation  complained  of  was  such  as  necessarily  to  con- 
stitute impotency. 
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3.  Divorce — impotency — acquiescence.  Where  the  complainant,  in  such  case, 
sought  a  divorce  thirteen  years  after  the  marriage,  and  for  near  eight  years  had 
cohabited  with  the  defendant,  with  full  knowledge  and  without  complaint  as  to 
impotency,  it  was  held,  that  in  absence  of  strong  rebutting  facts  he  must  be  taken 
to  have  accepted  the  situation,  and  could  not  be  heard  to  complain.  Mere  motives 
of  delicacy  are  not  a  sufficient  explanation  of  such  long  continued  acquiescence. 

Appeal  from  the  Circuit  Court  of  Haucock  county ;  the 
Hon.  Joseph  Sibley,  Judge,  presiding. 

This  was  a  bill  for  divorce,  filed  by  the  appellant,  against 
the  appellee.  The  bill  alleges  the  marriage  of  the  parties  on 
May  2,  1863,  while  complainant  was  in  the  military  service  of 
the  United  States,  and  that  immediately  after  the  marriage  he 
re-joined  his  regiment,  where  he  remained  until  his  discharge, 
in  1864,  when  he  returned  home  and  lived  with  the  defendant 
until  some  time  in  the  month'  of  January,  1872,  when  she  be- 
came insane,  and  was  sent  to  the  insane  hospital  in  Jacksonville, 
where  she  had  since  remained;  that  shortly  after  his  return 
from  the  army  he  discovered  that  the  defendant  was  an  her- 
maphrodite, and  when  sexually  excited  no  male  could  have 
sexual  intercourse  with  her,  and  the  bill  charges  that  so  the 
defendant  was  naturally  impotent  at  the  time  of  the  marriage, 
and  so  continued  to  the  present  time.  A  guardian  ad  litem 
was  appointed  to  make  defense  for  the  defendant,  who  filed  a 
general  demurrer,  which  the  court  sustained  and  dismissed  the 
bill,  from  which  order  this  appeal  was  taken. 

Mr.  Thomas  C.  Sharp,  for  the  appellant. 

Per  Curiam  :  Appellant  seeks  a  divorce  for  impotency.  The 
circuit  court  sustained  a  demurrer  to  the  bill.  Taking  all  the 
allegations  of  the  bill  as  true,  we  agree  with  the  circuit  court 
in  holding  that  appellant  is  not  entitled  to  the  relief  sought. 

The  allegations  in  a  bill,  like  allegations  in  other  plead- 
ings, where  they  are  in  any  degree  equivocal,  must  be  taken 
in  the  sense  most  unfavorable  to  the  party  whose  pleading  is 
the  subject  of  construction. 
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Testing  the  allegations  of  this  bill  by  this  rule,  it  fails  to 
show  that  the  malformation  complained  of  is  such  as  necessa- 
rily to  constitute  impotency. 

In  this  case  no  complaint  on  account  of  the  cause  alleged 
seems  to  have  been  made  by  complainant  until  in  May,  1876; 
nor  was  there  any  election  on  his  part  to  avoid  the  marriage 
contract  on  that  ground  until  at  that  time.  This  was  more 
than  thirteen  years  after  the  marriage.  For  near  eight  years 
complainant  cohabited  with  appellee,  with  full  knowledge  and 
without  complaint  of  this  cause. 

In  the  absence  of  strong  rebutting  facts,  he  must  be  taken 
to  have  accepted  the  situation,  and  can  not  now  be  heard  to 
complain.  Mere  motives  of  delicacy  are  not  a  sufficient  ex- 
planation of  such  long  continued  acquiescence. 

We  think  the  decree  of  the  circuit  court  was  right,  and  it 
must  be  affirmed. 

Decree  affirmed. 


Thomas  E.  Clark 

v. 
Aaron  Hatfield. 


New  trial — general  rule  in  actions  for  libel,  slander,  etc.  The  general  rule  is, 
that  in  penal  actions,  and  in  actions  for  libel  or  defamation,  and  other  actions 
vindictive  in  their  nature,  a  new  trial  will  not  be  granted  merely  because  the 
verdict  is  against  the  weight  of  the  evidence. 

Appeal  from  the  Circuit  Court  of  Menard  county ;  the  Hon. 
Lyman  Lacey,  Judge,  presiding. 

Messrs.  Whitney  &  Hoagland,  Mr.  H.  W.  Masters, 
and  Mr.  T.  W.  McNeely,  for  the  appellant. 

Mr.  N.  W.  Branson,  and  Mr.  W.  R.  Edgar,  for  the  ap- 
pellee. 
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Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  an  action  for  slander,  wherein  a  verdict  and  judg- 
ment were  rendered  for  the  defendant. 

The  only  reason  urged  for  a  reversal  of  the  judgment  is, 
that  the  verdict  is  against  the  evidence. 

The  general  rule  is,  that  in  penal  actions,  and  in  actions  for 
a  libel  or  defamation,  and  other  actions  vindictive  in  their 
nature,  a  new  trial  will  not  be  granted  merely  because  the  ver- 
dict is  against  the  weight  of  evidence.  Jarvis  v.  Hathaway, 
3  Johns.  180;  Rundell  v.  Butler,  10  Wend.  119;  Townshend 
on  Slander,  494-5,  2d  ed. 

The  case  before  us  was  not  one  of  an  aggravated  character, 
and  we  see  no  cause  why  the  general  rule  should  not  be  ap- 
plied. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 


The  Toledo,  Wabash  and  Western  Railway  Company 

v. 
Lloyd  L.  Grable,  Admr. 

1.  Negligence — by  parents  of  injured  child.  The  parents  of  a  child  of  too 
tender  age  to  exercise  care,  having  its  custody,  are  chargeable  with  the  duty  of 
exercising  reasonable  care  for  its  personal  safety,  and  if  for  the  want  of  such 
care  it  is  killed  by  a  passing  train  of  cars,  no  recovery  can  be  had  on  behalf 
of  the  next  of  kin. 

2.  Same — comparative.  Where  there  is  negligence  on  the  part  of  an  injured 
party,  or  on  the  part  of  those  charged  with  the  care  of  the  injured  party,  as,  a 
child  of  tender  years,  contributing  directly  to  produce  the  injury,  there  can  be  no 
recovery,  unless  such  negligence  is  slight,  and  that  of  the  defendant  is  gross  in 
comparison,  in  regard  to  that  which  produced  the  injury.  It  is  not  sufficient 
that  the  defendant  may  have  been  guilty  of  a  greater  degree  of  negligence  in 
respect  to  the  producing  cause  of  the  injury. 

3.  Where  a  child  of  twenty-eight  months  of  age  was  suffered  by  its  parents 
to  wander  upon  a  railroad  track,  where  it  was  killed  by  a  passing  train  on  its 
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usual  time,  or  nearly  so,  and  there  was  no  fence  or  inclosure  to  prevent  the 
child  from  going  from  its  parents'  house  upon  the  track,  and  the  child  was  not 
looked  after  until  the  whistle  of  the  locomotive  was  sounded,  it  was  doubted 
whether  any  recovery  could  be  had  by  the  next  of  kin. 

4.  Instruction — when  great  accuracy  is  required.  In  a  suit  against  a  rail- 
way company,  to  recover  damages  for  the  death  of  a  child  of  tender  years,  if 
the  evidence  makes  it  a  debatable  point  whether  its  parents  exercised  reason- 
able care  for  its  safety,  the  jury  ought  to  be  most  accurately  instructed  in 
relation  to  the  doctrine  of  comparative  negligence. 

Wbit  of  Ebbob  to  the  Circuit  Court  of  Scott  county ;  the 
Hon.  Cybus  Epleb,  Judge,  presiding. 

Messrs.  Dummee,  Bbown  &  Russell,  for  the  plaintiff  in 
error. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

On  the  8th  day  of  June,  1874,  Dora  Lena  Shores  was  struck 
by  a  moving  locomotive  on  defendant's  road  and  was  instantly 
killed.  Its  mother,  while  endeavoring  to  rescue  her  child  from 
the  imminent  peril  to  which  it  was  exposed,  was  also  struck 
and  killed  by  the  same  train.  The  residence  occupied  by  the 
parents  was  situated  near  the  track  of  defendant's  road,  with 
no  fence  or  anything  else  to  prevent  the  child  from  going  upon 
the  railroad  whenever  it  chose  to  do  so.  Immediately  before 
the  accident  occurred,  the  father  and  mother  of  the  child  were 
in  the  house;  he  was  suffering  from  headache,  and  his  wife 
was  engaged  in  bathing  his  head.  While  so  engaged,  they 
heard  the  sound  of  the  whistle  upon  the  locomotive,  and  on 
observing  that  the  child  was  not  present,  its  mother  went  in 
search  of  it.  After  calling  twice  for  her  child  she  saw  it  either 
upon  or  coming  upon  the  track  in  front  of  the  advancing  train, 
and  flew  with  all  possible  haste  to  rescue  it,  but  only  succeeded 
in  reaching  it  as' it  was  struck  by  the  locomotive,  and  was  her- 
self killed  with  her  hand  upon  her  child.  The  train  that 
occasioned  this  most  unfortunate  accident  was  nearly,  if  not 
exactly,  on  its  usual  time,  the  same  it  had  been  running  on  for 
some  considerable  time  previous.     It  must  be,  the  parents  of 
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the  child  knew  the  time  the  train  would  usually  pass  their 
house.  This  action  was  brought  by  the  administrator  of  the 
deceased  child  to  recover  damages  resulting  to  the  next  of  kin 
on  account  of  its  death. 

Numerous  questions  have  been  elaborately  argued  by  coun- 
sel for  defendant,  but  we  do  not  deem  it  necessary  to  remark 
upon  all  of  them.  The  intestate,  at  the  time  of  her  death,  was 
only  twenty-eight  months  old,  and  of  course  she  was  too  young 
to  exercise  any  care  for  her  personal  safety.  But  its  parents, 
in  whose  custody  the  child  was,  must  be  charged  with  the  duty 
of  exercising  reasonable  care  for  its  safety,  and  if,  for  the  want 
of  such  care,  the  child  was  killed,  it  is  apprehended  there  can 
be  no  recover  on  behalf  of  the  next  of  kin.  What  degree  of 
care  the  parents  in  this  instance  exercised  for  the  personal 
safety  of  their  child,  was  one  of  the  vital  questions  involved 
in  the  case.  Taking  the  most  favorable  view  possible  for 
plaintiff,  the  evidence  offered  made  it  a  debatable  point  whether 
the  parents  had  exercised  a  reasonable  care  for  their  child, 
being  of  such  tender  age  as  to  be  wholly  dependent  upon  them, 
and  the  jury  ought  to  have  been  most  accurately  instructed  in 
relation  to  the  doctrine  of  the  comparative  negligence  of  the 
parties.  The  fourth  instruction  given  for  plaintiff  on  this 
branch  of  the  case  is  so  faulty  it  may  have  misled  the  jury.  It 
asserts  the  proposition,  that  although  the  parents  of  the  infant 
killed  may  have  been  guilty  of  slight  negligence  in  suffering  it  to 
go  beyond  their  sight,  yet,  if  defendant  was  guilty  of  a  "greater 
degree  of  negligence,"  plaintiff  might  nevertheless  recover. 
This  is  not  the  law,  as  this  court  has  had  frequent  occasion  to 
declare.  Where  there  is  negligence  on  the  part  of  the  injured 
party,  or,  as  in  this  case,  on  the  part  of  those  charged  with  the 
care  of  the  injured  party,  contributing  directly  to  produce  the 
injury,  there  can  be  no  recovery  unless  such  negligence  is 
slight,  and  that  of  defendant  is  gross  in  comparison,  in  regard 

I  to  that  which  caused  the  injury  complained  of.  It  is  not  suffi- 
cient that  defendant  may  have  been  guilty  of  a  greater  degree 
— — 
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This  case  lias  been  examined  with  that  care  its  importance 
demands,  and  without  remarking  upon  the  merits  at  any  con- 
siderable length,  it  is  nevertheless  due  to  the  parties  to  say  it 
is  extremely  doubtful  whether  any  recovery  could  be  permitted 
to  stand,  under  the  facts  as  presented  by  this  record.  The  case 
is  a  very  sad  one,  and  calculated  to  touch  the  sympathies.  It 
may  be  the  erroneous  instruction  given  for  plaintiff  may  have 
afforded  the  jury  a  pretext  for  finding  the  verdict  they  did,  in 
accordance  with  their  sympathies,  without  reference  to  the 
merits  of  the  case.  If  correctly  understood,  and  we  are  to  pre- 
sume it  was,  it  could  not  but  be  hurtful  to  the  defense,  and 
ought  not  to  have  been  given. 

The  judgment  will  be  reversed,  and  the  cause  remanded. 

Judgment 


Isaac  N.  Vandyke  et  al. 


George  Walters  et  al. 

1.  Fraud — as  a  ground  for  rescission  of  exchange  of  lands.  Where  a  party, 
by  false  and  fraudulent  representations  as  to  the  situation,  quality  and  value 
of  Texas  lands,  procures  a  party  to  convey  to  his  father-in-law  lands  in  this 
State  in  exchange  for  the  Texas  lands,  the  latter  being  a  party  to  the  fraud,  a 
court  of  equity  will  restore  the  injured  party  to  his  legal  rights,  by  rescinding 
the  contract. 

2.  Same — court  not  bound  to  adjust  equities  between  participants  in  fraud.  On 
bill  to  rescind  a  contract  for  the  exchange  of  lands,  for  fraud  practiced  by  the 
defendants,  the  latter  will  not  have  such  a  standing  as  to  require  the  court  to 
adjust  nicely  the  equities  between  them,  in  decreeing  a  reconveyance  of  the 
lands  they  gave  in  the  exchange. 

3.  Decree — interest  not  litigated  is  not  affected.  Where  the  equities  of  a  por- 
tion of  the  defendants  are  not  set  up  in  the  pleadings,  as  against  another 
defendant,  so  as  to  justify  the  court  in  taking  notice  of  the  same,  they  will  not 
be  affected  by  the  decree. 

Appeal  from  the  Circuit  Court  of  Coles  county;  the  Hon. 
Oliver  L.  Davis,  Judge,  presiding. 
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This  was  a  bill  in  equity,  filed  by  appellees,  against  appel- 
lants, to  set  aside  certain  conveyances  as  having  been  procured 
by  fraudulent  and  false  representations. 

The  bill  alleged  that  complainants,  on  September  2,  1872, 
were  seized  in  fee,  as  tenants  in  common,  of  the  north-west 
quarter  of  the  north-east  quarter,  and  the  south  half  of  the 
south-east  quarter  of  section  22,  four  acres  off  the  south  end 
of  the  north-east  quarter  of  the  south-east  quarter  of  section 
22,  and  the  north  half  of  the  north-east  quarter  of  the  north- 
east quarter  of  section '  27,  township  13,  range  10,  in  Coles 
county,  and  negotiated  with  Vandyke  to  exchange  the  same 
for  640  acres  of  land  in  Hill  county,  Texas,  and  $1450  in 
money;  that  Vandyke  represented  the  Texas  lands  as  on  the 
Brazos  river;  that  there  were  40  or  50  acres  in  the  bottom  in 
cultivation ;  that  the  remainder  of  the  bottom  land  was  prairie, 
with  now  and  then  a  pecan  and.  cedar  tree;  that  there  was  on 
the  upland  100  acres  of  post-oak  timber,  the  balance  good 
prairie ;  that  there  was  a  cabin  on  the  land,  that  had  been 
occupied  till  1872;  that  there  was  a  spring  of  living  water  on 
the  land,  and  the  land  was  worth  $5  per  acre;  that  he  (Van- 
dyke) had  been  on  the  land,  had  and  could  make  a  good  title, 
etc.;  that  complainants,  relying  on  these  representations,  made 
the  exchange,  but,  by  arrangement,  conveyed  their  lands  to 
Hezekiah  Ashmore,  the  father-in-law  of  Vandyke,  who  paid 
the  $1450.  The  bill  then  alleged  the  falsity  of  the  repre- 
sentations as  to  the  situation,  quality  and  value  of  the  Texas 
lands,  and  prayed  a  rescission  of  the  transaction  for  the  fraud 
practiced. 

The  decree  of  the  court  found  the  allegations  of  the  bill  to 
be  true,  and  that  Ashmore  had  died  leaving  appellants  his 
heirs,  and  widow,  and  decreed  that  the  contract  was  void  for 
the  fraud  perpetrated  by  Vandyke  and  Ashmore;  that  com- 
plainants pay,  or  tender,  to  the  administrators  of  Ashmore 
said  $1450,  with  six  per  cent  interest  from  September  2,  1872, 
within  sixty  days,  and,  at  the  same  time,  convey,  by  special 
warranty  deed,  the  Texas  lands  to  the  children  and  heirs  at 
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law  of  Ashmore,  or  tender  the  same,  and  that  the  defendants 
reconvey  the  Illinois  lands  to  the  complainants  within  sixty 
days,  and  that,  in  default  thereof,  the  master  should  convey, 
and  that  the  defendants  pay  the  costs. 

To  reverse  this  decree  the  defendants  appealed. 

Mr.  A.  M.  Peterson,  and  Messrs.  Wiley  &  Parker,  for 
the  appellants. 

Mr.  O.  B.  Ficklin,  for  the  appellees. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court: 

The  record  in  this  case  shows  fraud  as  charged  in  the  bill,, 
and  fully  warranted  the  court  in  restoring  appellees  to  their 
legal  rights  in  the  property  in  question. 

The  equity  of  Ashmore's  heirs,  as  to  the  10  acres,  spoken 
of  in  the  proofs  as  the  land  of  John  Walters,  was  not  set 
up  in  the  pleadings  in  such  manner  as  to  require  the  court  to 
take  notice  of  it,  and  it  remains  unaffected  by  the  decree. 

We  perceive  no  wrong  in  that  part  of  the  decree  directing 
a  conveyance  of  the  Texas  lands  to  the*  heirs  of  Ash  more. 
At  all  events,  no  complaint  can  be  heard  from  Vandyke  or 
the  heirs  of  Ashmore.  Ashmore  and  Vandyke  were  both 
parties  to  the  fraud  upon  the  appellees;  and  where  parties 
unite  in  a  fraud,  they  have  no  such  standing  in  a  court  of 
equity  as  will  require  that  court  to  adjust  nicely  the  equities 
between  them  when  their  fraudulent  transactions  are  set  aside. 

Rejecting  the  testimony  of  William  and  George  Walters, 
the  evidence  in  the  record  abundantly  supports  the  decree. 

The  decree  must  be  affirmed. 

Decree  affirmed. 


1878.]  Lucas  v.  Campbell  et  al.  447 

Opinion  of  the  Court. 


B.  D.  Lucas  v.  William  A.  Campbell  et  al. 

1.  Sale — whether  sale  or  lease.  Where  a  sewing  machine  was  delivered 
under  a  writing  purporting  to  hire  the  same  at  $5  per  month,  the  company 
agreeing  that  when  $85  was  paid  in  such  monthly  advances,  or  otherwise,  to 
sell  and  deliver  the  machine  under  a  receipted  bill  of  sale,  it  was  held,  that 
the  writing  showed  a  sale,  and  that  the  machine  was  liable  to  attachment  against 
the  purchaser. 

2.  Under  such  a  sale,  if  the  vendor  regains  possession  before  any  liens 
attach,  he  will  be  possessed  of  not  only  the  property,  but  the  title,  as  against 
creditors  of  the  purchaser,  when  property  is  taken  in  default  of  payment. 

3.  Garnishment — money  in  hands  of  attorney.  Where  a  recovery  is  had  in 
trover  for  the  wrongful  conversion  of  a  person  s  property  after  its  attachment 
for  his  debt,  and  the  money  is  collected  and  paid  to  the  attorney  in  the  action 
of  trover,  with  a  part  of  which  he  pays  off  the  attaching  creditor,  the  balance 
in  his  hands  will  belong  to  the  former  owner,  upon  which  neither  the  party 
sued  in  trover  nor  the  attorney  will  have  any  claim,  legal  or  equitable,  and 
such  money  in  his  hands  is  liable  to  be  garnisheed  by  a  creditor  of  the  party 
entitled  to  it. 

4.  Same — costs.  Where  a  garnishee  defends  and  uselessly  makes  costs 
in  the  defense,  and  fails  to  show  any  just  defense,  it  is  proper  for  the 
court  to  adjudge  him  to  pay  the  costs  of  the  suit.  If  he  chooses  to  litigate  un- 
necessarily, he  ought  to  pay  the  costs.  If  he  answers,  stating  the  facts,  and 
submits  to  the  decision  of  the  court,  it  seems  that  costs  ought  not  to  be  taxed 
against  him. 

5.  Attorney's  lien.  Where  an  attorney  received  money  which  was  col- 
lected in  a  suit  prosecuted  in  the  interest  of  his  client  as  a  creditor,  and  he 
paid  over  to  his  client  such  portion  of  the  money  as  belonged  to  him,  leaving 
a  surplus  in  his  hands  belonging  to  a  third  person,  it  was  held,  in  a  proceeding 
by  garnishment  against  the  attorney,  at  the  suit  of  another  creditor  of  the 
owner  of  such  surplus,  that  the  attorney  had  no  lien  upon  the  money  so  remain- 
ing, for  his  fee,  but  must  look  to  his  client  for  that,  under  his  retainer. 

Appeal  from  the  Circuit  Court  of  McLean  county. 

Mr.  B.  D.  Lucas,  pro  se. 

Messrs.  Hughes  &  McCart,  for  the  appellees. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

It  appears,  from  the  stipulation  of  the  parties,  that  the 
Remington  Sewing  Machine  Company  sold  to  one  Winsell  a 
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sewing  machine  for  $85,  and  took  from  him  a  written  state- 
ment that  he  had  hired  the  machine  at  $5  per  month,  they  to 
have  the  privilege  of  taking  it  into  possession  if,  on  his  re- 
moving to  another  residence,  he  failed  to  give  them  notice, 
or  if  he  failed  to  make  any  monthly  payment,  but  upon  making 
such  monthly  payments  until  the  sum  should  amount  to  $85, 
the  machine  was  to  be  his,  and  the  company  to  execute  to 
him  a  bill  of  sale.  At  the  time  of  the  purchase,  Winsell  paid 
$5,  but  never  paid  any  more. 

About  three  months  afterwards  Winsell  left  the  country,  but 
did  not  take  the  machine  with  him,  but  left  it  in  the  house  he 
removed  from,  the  possession  of  which  he  still  held.  When  he 
left  he  owed  one  Washburn  $15.50,  and  $100  to  appellees.  The 
former  sued  out  an  attachment,  and  placed  it  in  the  hands  of 
appellee  Wm.  A.  Campbell,  who  levied  the  writ  on  the  machine, 
and  took  it  into  possession.  Thereupon  the  sewing  machine 
company  brought  a  suit  in  replevin,  took  the  machine  from 
Campbell's  possession,  dismissed  the  replevin  suit,  and  refused 
to  return  the  machine.  Campbell  then  brought  suit  in  replevin, 
but  the  property  not  being  found,  the  suit  was  converted  into  an 
action  of  trover.  On  atrial,  judgment  was  rendered  against 
the  company  for  $85  and  costs.  An  execution  was  issued  on 
the  judgment,  and  the  money  was  paid  by  the  company  to  the 
sheriff,  and  it  was  thus  satisfied.  Appellant,  who  was  the 
attorney  for  Washburn,  received  the  money  from  the  sheriff, 
and  paid  Washburn  the  amount  of  his  claim  for  which  he 
brought  his  attachment  suit,  and  holds  the  balance.  Appel- 
lees then  sued  out  a  writ  of  attachment  from  a  justice  of  the 
peace,  against  Winsell,  but  he  was  not  found,  and  appellant 
was  served  as  a  garnishee,  but  made  no  defense  in  that  court, 
and  a  judgment  for  $64.20  was  rendered  against  him  as  gar- 
nishee, and  he  appealed  to  the  circuit  court,  and  on  a  trial  by 
the  court  with  the  consent  of  the  parties,  the  court,  on  the 
agreed  facts,  found  for  plaintiffs,  and  assessed  the  damages  at 
$66.20,  and  rendered  judgment  for  the  same,  and  defendant 
appeals  to  this  court. 
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If  this  machine  was  the  property  of  Winsell,  under  the 
instrument  he  gave  the  company,  there  is  nothing  to  show 
that  he  was  ever  divested  of  the  title  until  the  recovery  was 
had  in  the  trover  suit  against  the  company.  The  written 
instrument  is  this : 

"  Bloomington,  III.,  June  16,  1874. 

Received  from  the  Remington  E.  Company,  No.  1  Reming- 
ton E.  Sewing  Machine  Company  machine  No.  41,407,  on 
hire  at  $5  per  month,  payment  to  be  made  monthly  in  ad- 
vance. I  hereby  agree  to  give  the  company  notice  of  any 
change  of  my  residence  or  place  of  business,  within  three  days 
after  such  change,  and  to  make  punctual  payment  of  the  said 
monthly  rent,  under  the  penalty,  in  case  of  my  failing  in  either 
of  these  agreements,  of  forfeiting  all  my  interest  to  said  ma- 
chine under  this  agreement;  hereby  expressly  waiving,  in 
either  such  case,  all  legal  notices,  formalities  and  proceedings 
on  the  part  of  the  said  company  to  make  entry  and  regain 
possession  of  the  said  machine ;  the  said  company  agreeing, 
however,  that  when  the  sum  of  $85  shall  have  been  paid  for 
the  use  of  said  machine  by  said  advance  and  monthly  pay- 
ment, or  otherwise,  that  they  will  then,  in  consideration  of 
said  $85  paid,  sell  and  deliver  to  me  said  machine,  with  a  good 
and  effectual  receipted  bill  of  sale  thereof." 

Considerable  ingenuity  has  been  employed  to  give  this  sale 
the  form  and  effect  of  a  mere  lease.  When  the  entire  context 
is  considered,  it  seems  to  be  perfectly  apparent  that  it  was  a 
sale  of  the  machine  on  monthly  payments,  until  the  price  was 
realized,  and  then  the  title  to  vest  in  the  purchaser. 

We  are  aware  of  no  usage  in  any  department  of  business 
where  the  property  leased  becomes,  by  agreement,  that  of  the 
lessee  at  the  end  of  the  term.  Such  a  custom  or  usage  prevails 
in  no  department  of  business  outside  of  the  sale  of  these  ma- 
chines and  a  few  others,  so  far  as  our  knowledge  extends. 
Such  companies  are  not  believed  to  be  so  generous  as  to  give 
their  machines  even  to  the  most  needy  and  meritorious.    This 

form  of  instrument  seems  intended  as  a  substitute  for  a  chat- 
29—88  III. 
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tel  mortgage,  and  to  create  a  lien  on  the  machine  sold,  without 
the  expense  or  inconvenience  of  the  execution  of  a  chattel 
mortgage,  and  like  such  an  instrument,  to  give  power  to  the 
company  to  resume  the  possession  on  default  in  the  payment 
of  any  installment,  and  to  protect  the  property  from  sale,  lien 
or  incumbrance  by  the  purchaser  or  his  creditors.  But  this 
can  not  be  held  to  be  a  chattel  mortgage,  or  a  substitute  for 
one,  as  none  of  the  requirements  of  the  law  regulating  such 
instruments  have  been  observed  in  its  execution.  The  ma- 
chine, then,  was  the  property  of  Winsell  when  it  was  attached. 
Being  the  property  of  Winsell,  the  sewing  machine  company 
converted  his  property  when  they  replevied  it,  and  appropri- 
ated it  to  their  own  use.  Had  they  done  so  before  Wash- 
burn's lien  attached,  they  would,  no  doubt,  as  to  creditors  as 
well  as  Winsell,  have  become  possessed  of  not  only  the  prop- 
erty, but  the  title.  But  Washburn's  attachment  became  a  lien 
on  the  property,  and  their  replevying  it  was  wrongful,  as  they 
were  adjudged  on  the  dismissal  of  their  suit.  On  its  dismis- 
sal, they  became  liable  to  restore  the  property  or  to  pay  Wash- 
burn's debt  against  Winsell,  but  they  did  neither.  Thereupon 
suit  was  brought  either  by  Campbell,  the  constable,  or  by 
Washburn,  but  which  is  not  apparent  from  the  transcript  and 
arguments.  As  we  understand  the  transcript,  it  was  Campbell 
sued  the  company,  but  the  briefs  seem  to  indicate  that  it  was 
Washburn.  But  it  does  appear  that  a  judgment  for  $85  was 
recovered  against  the  company;  that  it  was  collected,  and  that 
appellant,  who  was  Washburn's  attorney,  received  money 
from  the  sheriff  and  paid  to  Washburn  the  amount  of  his 
claim  and  retains  the  balance.  Now,  the  machine  company 
has  no  possible  claim  to  this  money,  as  their  rights  were  tried 
and  they  adjudged  to  pay  it,  for  converting  Winsell's  property 
to  their  use.  Washburn  has  no  claim  to  it,  because  he  has 
received  all  of  his  demand  against  Winsell.  Appellant  has 
established  no  claim,  not  even  the  slightest,  to  appropriate  it 
to  his  use.     He  has  shown  no  claim,  much  less  a  lien  on  it, 
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against  Winsell  or  any  other  person.  Then  how  can  he  hold 
it,  having  neither  legal  nor  equitable  rights  ? 

On  the  contrary,  Winsell  owned  the  machine,  and  the  com- 
pany converted  his  property,  and  this  money  was  recovered  in 
consequence  of  the*  invasion  of  his,  and  the  rights  of  Wash- 
burn. Had  the  recovery  been  based  on  the  loss  of  Washburn 
alone,  and  the  wrong  they  did  to  him,  it  would  have  been 
limited  to  the  amount  of  his  claim.  But  it  went  further,  and 
embraced  Winsell's  rights  of  property  over  and  above  the 
claim  of  Washburn,  and  all  beyond  that  amount  was  equit- 
ably his,  and  subject  to  the  garnishee  process  of  appellees,  and 
the  judgment  of  the  court  below  was  warranted  by  the  evi- 
dence. 

Nor  does  the  fact  that  appellant  claimed  a  fee  of  $20  mat- 
ter, as  that  became  no  lien  on  the  funds.  For  its  payment  he 
must  look  to  his  clients  under  his  retainer.  Having  no  lien 
on  the  fund,  he  has  no  right  to  have  his  fee  deducted.  Nor 
has  he  the  right  to  have  the  costs  he  has  uselessly  made  in 
defending  this  garnishee  proceeding  deducted  from  the  fund 
in  his  hands. 

The  27th  section  of  the  chapter  entitled  "Garnishment," 
(R.  S.  1874,  p.  554,)  makes  it  discretionary  with  the  court  to 
allow  or  apportion  costs  in  such  cases ;  and  inasmuch  as  appel- 
lant contested  appellees'  right  to  the  fund  without  any  legal 
grounds,  it  was  not  an  abuse  of  that  discretion  to  require  him 
to  pay  the  costs  he  thus  occasioned.  Had  he  answered  that 
he  had  the  money  in  his  hands,  and  set  forth  all  of  the  facts 
as  they  existed,  and  submitted  to  the  decision  of  the  court,  we 
can  not  suppose  the  court  would  have  taxed  costs  against  him. 
But  he  did  not  appear  before  the  justice  of  the  peace,  and 
make  an  answer,  but  made  default,  and  then  appealed  to  the 
circuit  court,  and  there  failed  to  interpose  a  legal  defense,  thus 
largely  increasing  the  costs.  This  section  was  obviously 
adopted  to  prevent  garnishees  from  consuming  the  fund  in 
their  hands  by  useless  litigation.     If  a  garnishee  chooses  to 
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litigate  unnecessarily,  he,  like   others,  must  pay  for  the  ex- 
pense he  thus  incurs. 

No  error  is  perceived  in  this  record,  and  the  judgment  of 
the  court  below  is  therefore  affirmed. 

Judgment  affirmed. 


Emanuel  Mayer 

v. 

Frederick  Erhardt. 

1.  Estoppel — -from  party's  representations.  Where  a  party  sells  notes  for  the 
payment  of  which  a  vendor's  lien  is  reserved  in  his  deed,  representing  that 
all  the  other  and  prior  notes  have  been  paid,  leaving  those  sold  the  only  lien, 
he  will  be  estopped  from  enforcing  his  lien  as  to  a  prior  note  against  the  pur- 
chaser, and  the  latter  will  have  the  first  lien. 

2.  Same — by  representations  made  in  ignorance  of  facts.  Where  a  party  makes 
a  sale  on  the  faith  of  his  representations  respecting  the  title,  he  will  be 
estopped  from  asserting  a  right  he  may  have  to  the  prejudice  of  such  purchaser, 
and  his  ignorance  of  the  truth  of  his  representations  will  not  remove  the 
estoppel,  if  such  ignorance  is  the  result  of  gross  negligence. 

3.  Notice — through  other  agents  of  same  institution.  A  director  of  a  bank 
will  not  be  allowed  to  plead  ignorance  of' a  transaction  with  the  bank  in  order 
to  avoid  responsibility  for  the  acts  or  omissions  of  himself  or  his  agents,  as 
against  third  persons.  But  when  the  rights  of  the  bank  are  not  involved,  but 
only  his  individual  rights  as  against  another,  he  will  not  be  held  chargeable 
with  notice  of  a  transaction  with  the  bank. 

4.  Former  decisions.  It  was  not  intended,  in  the  case  of  The  People  v. 
Brown  et  al.  67  111.  435,  to  overrule  the  decision  in  the  case  of  Smith  v.  Newton, 
38  111.  230,  in  respect  of  an  estoppel  in  pais.  What  is  there  said  applies  only 
to  the  facts  of  that  case. 

5.  Same — obiter  dictum.  It  is  a  maxim  that  general  expressions  in  an  opinion 
are  to  be  taken  in  connection  with  the  facts  of  the  case,  and  what  is  said  by 
way  of  argument  and  beyond  the  case,  though  entitled  to  respect,  is  not  authori- 
tative in  other  cases. 

Appeal  from  the  Circuit  Court  of  Cass  county ;  the  Hon. 
Cyrus  Epler,  Judge,  presiding. 
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Mr.  Oscar  A.  De  Leuw,  for  the  appellant. 

Messrs.  Dummer,  Brown  &  Russell,  Mr.  Garland  Pol- 
lard, and  Mr.  Henry  Phillips,  for  the  appellee. 

Mr.  Chief  Justice  Scholfield  delivered  the  opinion  of 
the  Court: 

On  the  12th  of  May,  1872,  Mayer  sold  certain  real  estate  to 
Maxwell  for  $10,000,  of  which  $4800  was  paid  at  the  time, 
and  Maxwell  gave  Mayer  his  four  promissory  notes  for  the 
residue,  payable  as  follows :  the  first  for  $1000,  March  1,  1873; 
the  second  for  $1500,  March  1,  1874;  the  third  for  $2000, 
March  1,1875;  and  the  fourth  for  $700,  March  1,  1876; 
and,  to  secure  the  payment  of  these  notes,  a  vendor's  lien  was 
reserved  by  Mayer  in  his  deed  conveying  the  property  to  Max- 
well, which  was  duly  recorded. 

The  first  note  was  paid  at  or  near  its  maturity.  On  the  8th 
of  June,  1874,  Mayer  applied  to  Maxwell  for  payment  of  the 
balance  due  on  the  second  note,  which,  after  deducting  the 
payment  that  had  then  been  made,  amounted  to  $975.  Max- 
well did  not  have  the  money,  and  he  and  Mayer  then  went  to 
the  Cass  county  bank,  from  which  Maxwell  asked  to  obtain  a 
loan  of  the  amount.  The  cashier  of  the  bank,  being  the  person 
to  whom  the  application  was  addressed,  offered  to  let  him  have 
the  money  on  condition  that  Mayer  would  sign  his  note,  and 
that  he  would  also  leave  the  $1500  note  from  himself  to 
Mayer  as  collateral  security.  This  condition  was  accepted. 
Maxwell  and  Mayer  made  their  note  to  the  bank  for  $975, 
payable  in  ninety  days.  The  '$1500  note  was  deposited  with 
the  bank  as  collateral  security  for  its  payment,  and  the  bank 
paid  Maxwell  the  $975,  which  he  immediately  paid  over  to 
Mayer.  In  this  transaction,  as  between  Mayer  and  Maxwell, 
there  is  no  question  but  that  the  $975  was  a  loan  to  Maxwell 
to  enable  him  to  pay  Mayer  the  balance  due  on  the  $1500 
note,  and  that  Mayer  was  his  surety  only  for  its  repayment  to 
the  bank. 
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On  the  13th  of  May,  1875,  Mayer  applied  to  Erhardt  to  sell 
to  him  the  third  and  fourth  of  the  Maxwell  notes  (being  for 
$2000  and  $700  respectively)  and  represented  to  him  that  they 
were  secured  by  a  lien  on  the  property  he  had  conveyed  to 
Maxwell,  reserved  in  the  deed ;  that  all  the  other  notes  had 
been  paid,  and  that  these  only  were  a  lien  upon  the  land, 
which  was  good  security  for  their  payment.  Relying  on  these 
representations,  Erhardt  bought  the  notes,  paying  Mayer  there- 
for the  amount  due  upon  them,  less  a  discount  of  $132,  and 
Mayer  indorsed  and  assigned  them  to  him  without  recourse. 

In  January,  1876,  the  bank  notified  Mayer  by  letter,  written 
by  its  cashier,  that  the  note  given  by  him  and  Maxwell  to  the 
bank  for  the  $975  had  not  been  paid ;  that  the  bank  held  him 
as  a  joint  and  several  maker  of  the  note  with  Maxwell,  and 
that  unless  payment  should  be  made  within  ten  days,  by  order 
of  the  board  of  directors,  the  note  and  the  $1500  note  of 
Maxwell  to  Mayer,  held  as  collateral  security  for  its  payment, 
would  be  sold.  Mayer  thereupon  paid  off  the  $975  note,  and 
took  up  the  $1500. 

Erhardt  was  a  director  in  the  bank  during  all  this  time,  and 
was  generally  present  at  all  the  meetings  of  the  board.  At 
such  meetings  the  cashier  makes  report  embracing  the  assets 
and  liabilities  of  the  bank,  and  this  includes  collaterals  held 
by  the  bank;  but  Erhardt  denies  actual  knowledge  that  this 
$1500  note  was  held  as  collateral  security  by  the  bank  until 
in  January,  1876,  and  in  this  he  is  corroborated  by  the  testi- 
mony of  the  cashier  of  the  bank,  and  there  is  no  countervail- 
ing proof  upon  this  point. 

Mayer,  having  taken  up  the  $1500  note,  filed  his  bill  in 
chancery  in  the  court  below,  making  Maxwell,  Erhardt  and 
others  defendants,  praying  a  sale  of  the  premises  conveyed  by 
him  to  Maxwell  for  its  payment.  Erhardt,  after  answering 
this  bill,  filed  his  cross-bill,  praying  that  he  have  a  prior  lien 
on  the  property  for  the  payment  of  the  two  notes  assigned  to 
him  over  any  lien  in  favor  of  Mayer,  and  that  the  property  be 
sold,  etc. 
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The  court  below  found  that  Erhardt  was  entitled  to  the 
prior  lien,  and  decreed  the  relief  sought  by  his  cross-bill. 

We  do  not,  under  the  evidence  before  us,  conceive  that  the 
fact  that  Erhardt  was  a  director  in  the  bank,  has  any  material 
bearing  on  the  questions  to  be  decided.  If  the  matter  in  con- 
troversy affected  the  business  of  the  bank  or  its  management, 
it  is  clear  that  Erhardt  could  not  be  heard  to  say  that  he  had 
no  knowledge  on  the  subject.  Public  policy  forbids  that  one 
who  holds  himself  out  to  the  world  as  the  director  or  man- 
ager of  an  institution,  should,  when  sought  to  be  made  liable 
by  creditors  or  the  people,  in  a  proper  proceeding,  be  allowed 
to  avail  of  the  plea  of  ignorance  in  order  to  avoid  responsi- 
bility for  the  acts  or  omissions  of  himself  or  his  agents. 

But  the  question  here  has  nothing  to  do  with  the  conduct 
of  the  bank  or  its  officers,  but  relates  solely  to  a  private  trans- 
action between  two  individuals  in  which  the  bank  has  not  the 
slightest  imaginable  interest,  although  one  of  them  happened, 
at  the  time,  to  be  a  director  in  the  bank. 

But,  suppose  we  shall  say  Erhardt  is  chargeable  with  knowl- 
edge of  the  transaction  between  Mayer  and  Maxwell  on  the 
one  part,  and  the  cashier,  representing  the  bank,  on  the  other 
part;  that  he  must  be  held  to  have  known  that  the  $1500  note 
was  deposited  with  the  bank  as  a  collateral  security  for  the 
payment  of  the  $975  note  of  Mayer  and  Maxwell,  is  he  also 
chargeable  with  knowledge  that  Maxwell  has  not  secured  or 
will  not,  in  some  way,  secure,  other  than  by  the  $1500  note, 
Mayer  against  loss  on  that  account  ?  We  think  not.  A  surety 
may,  certainly,  contract  to  release  collaterals,  or  even  do  so 
voluntarily,  and  when  he  makes  declarations  assuming  that  he 
has  done,  so,  we  can  perceive  no  reason  why  he  should  ordi- 
narily be  disbelieved.  Nor  do  we  perceive  that  those  con- 
tracting with  him  in  regard  to  property  that  might  be  affected 
by  his  action  in  that  respect,  should  be  required  to  use  more 
caution  and  circumspection  than  when  dealing  with  him  in 
regard  to  property  not  liable  to  be  thus  affected. 

It  does  not  appear,  from  the  evidence  in  the  abstracts  before 
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us,  that;  when  Mayer  represented  to  Erhardt  all  the  notes  given 
him  by  Maxwell  for  the  property  he  sold  him,  and  secured  by  a 
lien  reserved  in  his  deed  to  Maxwell,  were  paid  except  the  last 
two,  he  was  unmindful  of  the  fact  that  the  second  or  $1500 
note  was  then  on  deposit  with  the  Cass  county  bank  as  a  col- 
lateral. He  does  not  say  so  in  his  evidence,  although  this  is 
set  up  in  his  unsworn  answer  to  Erhardt's  cross-bill;  and  it  is 
not  otherwise  proved. 

But  if  we  shall  concede  that  he  had,  for  the  time,  forgotten 
this  circumstance,  can  it  avail  him  ?  He  knew  that  Erhardt 
was  purchasing  on  the  faith  of  his  representations,  or  at  least 
he  should  have  so  known.  The  land  or  property  on  which 
the  notes  were  secured  is  shown  to  not  have  been  worth  above 
$3000,  and  the  inference  from  all  the  evidence  is,  that,  aside 
from  his  interest  in  the  land,  Maxwell  was  insolvent.  The 
price  paid  assumed  that  the  notes  were  well  secured ;  and 
hence,  he  received  money  which  he  would  not  have  received, 
but  for  the  representations  he  made.  The  second,  or  $1500, 
Maxwell  note,  was  payable  to  him.  He  had  made  no  assign- 
ment of  it  save  as  collateral  for  the  note  on  which  he  and 
Maxwell  were  joint  and  several  payors  to  the  bank.  He  knew 
when  that  note  was  due,  and  it  was  as  much  his  legal  duty  as 
that  of  Maxwell  to  see  that  it  was  paid  when  due.  A  very 
low  degree  of  diligence  and  capacity  in  his  affairs,  it  would 
seem,  would  have  enabled  him  to  have  kept  these  things  in 
mind;  and  to  say  that  he  did  not  do  so,  would,  in  our  opinion, 
amount  to  a  confession  that  he  was  grossly  negligent. 

In  Smith  v.  Newton,  38  111.  230,  where  Smith  made  repre- 
sentations in  regard  to  the  state  of  his  title,  upon  the  faith  of 
which  Newton  purchased  certain  notes,  it  was  said,  "  The 
statements  of  the  defendant  in  error  caused  the  purchase  of  the 
notes  by  the  plaintiff  in  error,  and  equity  demands  he  shall 
not  now  urge  any  defect  in  the  title  to  the  injury  of  that  pur- 
chaser. It  is  immaterial  whether  the  defendant  in  error  knew 
the  state  of  title  or  not.  He  ought  to  have  known  it  to  be 
good,  to  have  justified  him  in  giving  to  the  plaintiff  in  error 
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the  assurances  he  did.  *  *  *  If  an  equitable  estoppel  can 
be  made  out,  it  has  been  established  in  this  case."  And  this 
is  believed  to  be  in  accordance  with  the  weight  of  the  modern 
authorities  on  the  question.  "  It  seems,"  says  Bigelow,  in  his 
work  on  Estoppel,  (1st  Ed.)  p.  540,  "  to  be  settled  that  a  party's 
ignorance  of  the  truth  of  the  representation  made  will  not  re- 
move the  estoppel,  if  his  ignorance  is  the  result  of  gross  neg- 
ligence." In  support  of  this,  he  cites  the  following,  which 
will  be  found  to  sustain  the  text :  Calhoun  v.  Richardson,  30 
Conn.  210,  Preston  v.  Mann,  25  id.  118,  Sluir  v.  Croueher,  1 
DeG.  F.  &  J.  518,  Smith  v.  Newton,  supra. 

It  was  not  intended,  in  The  People  v.  Brown  et  al.  67  111. 
435,  to  overrule  Smith  v.  Newton,  supra.  What  is  there  said  is 
a  mere  statement  of  the  general  doctrine,  so  far  as  applicable 
to  the  facts  then  under  consideration,  without  pretending  to 
give  the  exceptions  existing  under  particular  states  of  case  not 
then  within  the  consideration  of  the  court.  It  is  based  upon 
the  work  of  Bigelow,  before  referred  to,  and  had  it  been  in- 
tended that  it  should  be  understood  as  excluding  all  possible 
exceptions,  our  express  disapprobation  of  so  much  of  the  text 
as  is  above  quoted  from  Bigelow's  work,  would  have  followed, 
and  Smith  v.  Newton  declared  overruled.  Nor  has  this  court, 
in  any  other  case,  overruled  Smith  v.  Newton,  although  there 
may  be  many  times  found  a  general  statement  of  the  doctrine 
of  estoppel  in  pais  omitting  reference  to  what  is  there  ruled. 

And  here  we  may  appropriately  quote  from  the  opinion  of 
Judge  Marshall,  in  Cohens  v.  Virginia,  6  Wheaton,  399  : 
"  It  is  a  maxim  not  to  be  disregarded,  that  general  expres- 
sions, in  every  opinion,  are  to  be  taken  in  connection  with  the 
case  in  which  those  expressions  are  used.  If  they  go  beyond 
the  case,  they  may  be  respected,  but  ought  not  to  control  the 
judgment  in  a  subsequent  suit  when  the  very  point  is  presented 
for  decision.  The  reason  of  this  maxim  is  obvious.  The 
question  actually  before  the  court  is  investigated  with  care, 
and  considered  in  its  full  extent.  Other  principles  which  may 
serve  to  illustrate  it,  are  considered  in  their  relation  to  the 
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case  decided,  but  their  possible  bearing  on  all  other  cases  is 
seldom  completely  investigated." 

The  present  case  is  fully  as  strong,  in  the  facts  and  circum- 
stances justifying  the  application  of  the  equitable  doctrine  of 
estoppel  in  pais,  as  that  of  Smith  v.  Newton,  supra?  and  we  are 
clearly  of  opinion  that  the  decree  below  is  authorized  by  the 
evidence  under  the  law.     The  decree  is  affirmed. 

Decree  affirmed. 


Oscar  Skiles 

v. 

John  M.  Caruthers. 

1.  New  trial — conflict  of  evidence.  Where  the  evidence  is  conflicting  as 
to  the  representations  made  as  to  the  quality  of  cattle  sold,  and  the  finding  of 
the  jury  is  not  clearly  against  the  preponderance  of  the  evidence,  and  the 
jury  have  been  properly  instructed,  this  court  will  not  interfere  with  the  ver- 
dict. 

2.  Instruction — should  state  law  of  the  case,  only.  An  instruction  is  objec- 
tionable where  it  contains  a  statement  of  the  case,  instead  of  a  plain  proposi- 
tion of  law ;  yet,  if  it  expresses  the  law  of  the  case,  and  it  is  evident,  from 
the  instructions  on  both  sides,  it  could  not  have  misled  the  jury,  the  judgment 
will  not  be  reversed. 

3.  Practice  in  Supreme  Court — abstract.  An  abstract  printed  on  both 
sides  of  the  paper,  and  which  gives  the  evidence  in  a  body,  as  found  in  the 
reporter's  notes,  without  abbreviation,  is  in  violation  of  the  rule  of  this  court. 

Appeal  from  the  Circuit  Court  of  Morgan  county;  the 
Hon.  Cyrus  Epler,  Judge,  presiding. 

Messrs.  Dummer,  Brown  &  Bussell,  for  the  appellant. 

Messrs.  Morrison,  Whitlock  &  Lippincott,  for  the  ap- 
pellee. 
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Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  Avas  assumpsit,  in  the  Morgan  circuit  court,  on  the 
common  counts,  originally,  but  a  count  on  a  special  contract 
afterwards  inserted  by  way  of  amendment,  brought  by  John 
M.  Caruthers,  plaintiff,  and  against  Oscar  Skiles,  defendant, 
and  tried  by  a  jury,  resulting  in  a  verdict  for  the  plaintiff.  A 
motion  for  a  new  trial  having  been  denied,  judgment  was 
rendered  on  the  verdict,  to  reverse  which  the  defendant  ap- 
peals, assigning  the  general  errors. 

The  record  discloses  a  contract  for  the  sale  by  the  plaintiff, 
to  the  defendant,  of  a  bunch  of  Texas  cattle,  then  on  the  cars 
en  route  to  the  Chicago  market.  They  were  in  four  ordinary 
cattle  cars,  and  were  examined  by  the  defendant,  so  far  as  he 
could  examine  them,  by  looking  through  the  slats.  Defendant 
had,  also,  four  cars  of  the  same  description  of  cattle,  en  route 
for  the  same  market,  and  both  parties  were  passengers  on  the 
train.  A  conversation  arose  between  them  about  the  cattle, 
and  plaintiff  claims  the  result  was,  an  agreement  by  defendant 
to  purchase  his  cattle,  at  four  and  one-quarter  cents  per  pound, 
gross  weight,  to  be  delivered  at  the  Chicago  Stock  Yards,  and 
after  being  fed  and  watered,  and  the  weight  of  the  cattle  ascer- 
tained by  the  weight  at  the  scales  when  sold,  defendant  was 
to  pay  for  the  same.  What  wTas  the  precise  nature  of  the  con- 
tract as  to  the  quality  of  the  cattle, — whether  fat,  smooth  and 
corn-fed,  or  ordinary  cattle,  as  they  might  appear  to  one  de- 
siring to  purchase  them, — was  a  matter  of  contention  before 
the  jury. 

There#was  evidence  tending  to  show  the  cattle  were  repre- 
sented and  bargained  for  as  fat,  smooth,  corn-fed  cattle.  When 
the  cattle  reached  Chicago,  and  were  weighed,  defendant  de- 
clined to  take  them,  alleging  they  were  not  of  the  description 
represented.  Plaintiff  then  sold  the  cattle  at  the  market 
price,  less  than  the  price  defendant  agreed  to  pay,  and  the 
suit  is  brought  to  recover  the  difference  between  the  price 
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agreed  to  be  paid  by  defendant  and  the  sum  the  cattle  brought 
when  sold  in  the  Chicago  market. 

What  were  the  representations  made  by  the  plaintiff  as  to 
the  quality  of  the  cattle,  was  a  question  in  dispute,  and  about 
which  there  was  conflicting  testimony.  We  can  not  say  the 
jury  have  found  clearly  against  the  preponderance  of  the  evi- 
dence. 

If  the  jury  were  properly  instructed,  we  can  not  interfere. 
All  the  instructions  asked  for  by  both  parties  were  given,  and 
the  first  of  plaintiff's  instructions  is  objectionable  as  contain- 
ing a  statement  of  the  case,  instead  of  a  plain  proposition  of 
law;  still,  it  expresses  the  law  of  the  case,  and,  taking  all  the 
instructions  given  on  both  sides,  the  jury  could  have  no  diffi- 
culty in  reaching  a  proper  conclusion  on  settling  the  facts  to 
their  satisfaction.    We  think  the  judgment  should  be  affirmed. 

We  must  remark,  however,  that  appellant's  abstract  is  not 
in  conformity  with  the  rule  of  this  court,  and,  as  prepared,  is 
quite  objectionable.  Both  sides  are  printed,  and  the  form  of 
the  sheet  is  unhandy,  and,  in  addition,  the  evidence  is  not 
abstracted,  but  given  in  a  body,  as  found  in  the  reporter's 
notes  and  embodied  in  the  bill  of  exceptions.  This  is  also 
contrary  to  the  rule. 

The  judgment  of  the  court  below  will  be  affirmed. 

Judgment  affirmed. 


James  Connaghan 


The  People  of  the  State  of  Illinois. 

1.  Reasonable  doubt — conflict  of  evidence  does  not  necessarily  produce.  It 
does  not  necessarily  follow  that  the  jury  should  entertain  a  reasonable  doubc 
in  a  criminal  case  because  there  is  a  conflict  in  the  evidence. 

2.  Where  a  portion  of  the  witnesses  in  a  criminal  case  testify  to  a  state  of 
facts,  which,  if  true,  makes  out  a  cUse  against  the  defendant,  and  other  wit- 
nesses testify  to  a  contrary  state  of  facts,  it  is  for  the  jury  to  determine,  front 
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all  the  evidence,  which  speak  the  truth,  and  if  the  jury  give  credit  to  the  wit- 
nesses testifying  to  the  guilty  conduct  of  the  defendant,  when  it  is  considered 
and  compared  with  the  testimony  of  the  other  witnesses,  it  is  not  perceived 
how  they  could  entertain  a  reasonable  and  well  founded  doubt  in  regard  to  the 
guilt  of  the  defendant;  and  under  such  circumstances,  when  it  is  apparent  the 
defendant  has  had  a  fair  and  impartial  trial,  the  verdict  will  not  be  disturbed. 

Writ  of  Error  to  the  Circuit  Court  of  Macon  county ; 
the  Hon.  C.  B.  Smith,  Judge,  presiding. 

Mr.  A.  B.  Bukn",  for  the  plaintiff  in  error. 

Mr.  James  K.  Edsall,  Attorney  General,  for  the  People. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  an  indictment,  against  James  Connaghan,  for  an 
assault  with  a  deadly  weapon,  under  section  25,  chapter  38, 
Rev.  Stat.  1874,  p.  355.  The  jury  found  the  defendant  guilty 
as  charged  in  the  second  count  of  the  indictment,  and  the  court 
overruled  a  motion  for  a  new  trial,  and  assessed  a  fine  of  $100 
against  the  defendant. 

The  fact  that  Peter  Carson  was  struck  with  a  deadly  weapon 
and  severely  hurt  is  not  denied,  but  it  is  contended  that  the 
evidence  before  the  jury  leaves  the  question,  whether  the  blow 
was  struck  by  the  defendant  or  by  the  witness,  George  Smith,  in 
doubt,  and  hence,  it  is  insisted,  the  verdict  should  have  been 
in  favor  of  the  defendant.  It  will  not  be  necessary  to  enter 
upon  a  discussion  of  the  evidence  of  the  various  witnesses 
upon  this  point.  We  have,  however,  examined  the  evidence 
closely,  and  while  there  is  some  conflict,  yet  we  have  no  hesi- 
tation in  saying  it  was  sufficient  to  warrant  the  verdict.  Six 
witnesses  at  least  testify  that  they  saw  the  defendant  strike  the 
blow  with  the  mattock.  Other  witnesses  on  the  part  of  de- 
fendant testified  the  other  way.  It  was,  therefore,  a  question 
purely  for  the  jury  to  determine,  from  all  the  evidence,  who 
spoke  the  truth.  They,  with  all  the  witnesses  before  them,  had  a 
better  opportunity  to  determine  that  fact  than  we  have.    Under 
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such  circumstances,  where  it  is  apparent  the  defendant  has  had 
a  fair  and  impartial  trial,  we  can  not  interfere. 

But  it  is  claimed,  the  evidence  was  such  as  to  raise  at  least 
a  reasonable  doubt  in  regard  to  the  guilt  of  defendant.  This  court 
has  in  several  cases  denned  a  reasonable  doubt  to  be,  one  aris- 
ing from  a  candid  and  impartial  investigation  of  all  the  evi- 
dence, and  such  as  in  the  graver  transactions  of  life  would 
cause  a  reasonable  and  prudent  man  to  hesitate  and  pause. 
May  v.  The  People,  60  111.  120.  If  the  jury  gave  credit  to 
the  witnesses  on  behalf  of  the  People,  who  clearly  testified  that 
the  defendant  struck  Carson  with  a  mattock  upon  the  head, 
when  it  was  considered  and  compared  with  the  testimony  of 
the  defendant,  we  fail  to  perceive  how  they  could  entertain  a 
reasonable  and  well  founded  doubt  in  regard  to  the  guilt  of 
the  defendant.  Because  there  was  a  conflict  in  the  evidence,  it 
does  not  necessarily  follow  that  the  jury  would  entertain  a 
doubt. 

It  is  also  contended  in  behalf  of  defendant,  even  if  it  be 
admitted  that  he  struck  Carson  with  a  deadly  weapon,  yet 
the  verdict  was  wrong,  for  the  reason  that  the  evidence  shows 
provocation  for  the  assault.  We  do  not  regard  this  position 
as  well  taken.  It  is  true,  Carson,  when  the  fight  commenced, 
was  armed  with  a  "  billy,"  so  called,  but  his  arm,  with  which 
he  attempted  to  use  this  weapon,  was  caught  and  held  by  the 
brother  of  defendant,  and  when  the  defendant  afterward  made 
the  assault  upon  Carson  with  a  deadly  weapon,  he  was  in  no 
danger  whatever  of  being  struck  or  injured  by  Carson.  Nor 
could  the  fact  .that  Carson  had  in  his  possession  the  weapon, 
be  regarded  as  a  sufficient  provocation  to  justify  the  danger- 
ous assault  made  by  the  defendant  upon  him.  So  far  as  is 
shown  by  the  testimony,  up  to  the  time  defendant  struck  Car- 
son upon  the  head  with  the  mattock,  the  defendant  had 
received  no  serious  personal  injury,  nor  was  he  in  any  appa- 
rent danger  of  receiving  personal  injury  at  the  hands  of  Carson, 
but  on  the  other  hand,  Carson  was  powerless,  in  his  then  con- 
dition, to  injure  any  one.     Under  such  circumstances,  it  can 
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not  be  held  that  there  was  provocation  sufficient  to  justify  the 
assault. 

It  is  contended  that  the  court  erred  in  refusing  instructions 
of  defendant  on  the  question  of  provocation.  The  instructions 
are  not  set  out  in  the  abstract,  and  we  conclude  this  point  is 
not  relied  upon.  However,  upon  an  inspection  of  the  record, 
we  find  that  the  jury  was  very  fully  instructed  as  to  the  law  on 
behalf  of  defendant,  and,  even  if  it  be  true  that  some  of  the 
refused  instructions  contained  correct  propositions  of  law, 
defendant  was  not  injured  by  their  refusal. 

Upon  a  close  examination  of  the  whole  record,  we  find  no 

substantial  error.     The  defendant  appears  to  have  had  a  fair 

trial,  and  we  perceive  no  ground  to  disturb  the  judgment.     It 

will  be  affirmed. 

Judgment  affirmed, 
Mr.  Justice  Scott  dissenting. 


The  Danville  Lumber  and  Manufacturing  Company 

v. 
Thomas  S.  Parks. 

1.  Taxation — capital  slock  of  corporation.  The  assessment  and  taxation  of 
the  capital  stock  of  a  corporation  over  and  above  the  valuation  of  its  tangible 
property  is  not  double  taxation,  and  its  collection  will  not  be  enjoined. 

2.  Prior  to  the  act  of  1 875,  no  distinction  was  made  as  to  the  rule  of  taxa- 
tion between  a  corporation  organized  for  manufacturing  purposes  and  a  rail- 
road corporation. 

Appeal  from  the  Circuit  Court  of  Vermilion  county ;  the 
Hon.  Oliver  L.  Davis,  Judge,  presiding. 

This  was  a  bill,  by  the  appellant  against  the  appellee,  as 
township  collector,  to  enjoin  him  from  collecting  certain  taxes 
levied  on  appellant's  capital  stock. 

The  bill,  in  substance,  alleged,  that  the  equalized  value  of 
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the  tangible  property  of  the  corporation  for  the  year  1874  was 
§13,559,  upon  which  was  extended  a  tax  of  §489.50,  and  that 
the  assessor  required  the  corporation  to  furnish  a  schedule  of 
the  shares  of  its  capital  stock,  and  the  amount  of  its  indebted- 
ness exclusive  of  that  for  current  expenses;  that  pursuant  to 
such  requirement,  the  corporation  delivered  such  schedule, 
showing  the  capital  stock  to  be  500  shares,  for  which  it  had 
issued  certificates  to  its  stockholders,  and  upon  which  it  was 
shown  there  had  been  paid  the  sum  of  $29,000,  and  also  its  in- 
debtedness to  the  amount  of  $20,000,  and  that  the  State  Board 
of  Equalization  for  that  year  made  an  assessment  of  $15,728  on 
the  equalized  value  of  said  capital  stock,  being  the  excess  of 
the  equalized  value  of  the  capital  stock  and  debts  over  the 
equalized  value  of  the  tangible  property,  upon  which  was  ex- 
tended the  tax  of  $567.80,  sought  to  be  enjoined  as  illegal. 
The  court  below  sustained  a  demurrer  to  the  bill  for  want  of 
equity,  and  the  complainant  appealed  to  this  court. 

Mr.  E.  D.  McDonald,  for  the  appellant. 

Messrs.  Evans  &  Swallow,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

Complainant  is  a  corporation  existing  under  the  laws  of  this 
State,  and  was  assessed  for  the  year  1874  on  its  tangible  prop- 
erty and  also  on  its  capital  stock,  for  the  purposes  of  taxation. 
All  the  taxes  levied  upon  its  tangible  property  have  been  paid, 
but  the  object  of  the  bill  in  this  case  is  to  enjoin  the  collec- 
tion of  the  taxes  levied  upon  its  capital  stock,  principally  on 
the  ground  a  tax  on  capital  stock  is  a  tax  on  tangible  property, 
and  where  both  are  assessed  it  is  double  taxation,  and  being 
in  violation  of  the  rule  of  uniformity  prescribed  by  the  con- 
stitution, it  is  said  such  taxes  are  illegal  and  void. 

The  positions  assumed  are  fully  answered  by  the  former 
decisions  of  this  court  on  analogous  questions.  It  will  answer 
no  good  purpose  to  renew  the  discussion,  and  we  content  our- 
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selves  Avith  making  reference  to  former  decisions  for  an  ex- 
pression  of  our  views.  Republic  Life  Ins.  Co.  v.  Pollak,  75 
111.  292;  Porter  v.  Roehford,  Rock  Island  and  St.  Louis  R.  R. 
Co.  76  id.  561. 

Prior  to  the  act  of  1875,  no  distinction  was  made  in  revenue 
cases  between  a  corporation  organized  for  manufacturing  pur- 
poses and  a  railroad  corporation.  All  such  corporations  were 
to  be  assessed  in  the  same  manner  for  taxation. 

The  decree  will  be  affirmed. 

Decree  affirmed. 


Edward  Scott 


v. 
Freeman  P.  Kirkendall  et  al. 

Covenant  of  warranty — only  broken  by  eviction,  or  something  equivalent 
thereto.  The  covenant  of  warranty  is  regarded  as,  in  effect,  a  covenant  for 
quiet  enjoyment,  and  can  only  be  broken  by  something  equivalent  to  an  evic- 
tion or  disturbance  of  the  possession  of  the  grantee.  The  mere  existence  of  a 
paramount  title  in  another  is  not,  of  itself,  sufficient  to  constitute  a  breach  of 
the  covenant  of  warranty. 

Appeal  from  the  Circuit  Court  of  DeWitt  county;  the 
Hon.  Lyman  Lacey,  Judge,  presiding. 

Messrs.  Stevenson  &  Ewing,  for  the  appellant. 

Messrs.  Hughes  &  McCart,  for  the  appellees. 

•Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

On  the  19th  day  of  May,  1871,  appellees,  by  deed  contain- 
ing the  ordinary  covenant  of  general  warranty  and  the  other 
usual  covenants,  conveyed  to  William  K.  Dewey  the  south 
half  of  a  section  of  land  in  Greenwood  county,  Kansas. 
Dewey  afterward  conveyed  the  land  to  Dunlap  and  Eobinson, 
as  trustees,  etc.,  who  afterward,  in  pursuance  of  a  decree  of 

30—88  III. 
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court,  conveyed  the  same  to  Edward  Scott,  the  appellant,  as 
their  successor  in  trust.  Scott  brought  this  action  of  cove- 
nant against  the  appellees,  upon  the  covenant  of  warranty  in 
their  deed  to  Dewey,  alleging  a  breach  thereof.  Upon  a  trial 
by  the  court,  without  a  jury,  the  issue  was  found  in  favor  of 
the  defendants,  and  a  judgment  rendered  accordingly,  from 
which  the  plaintiff  appealed. 

The  facts,  as  presented  by  the  evidence,  are,  that,  at  the 
time  of  the  execution  of  the  deed  by  the  appellees,  they  had 
no  title  to  the  land,  but  the  paramount  title  to  one  quarter  sec- 
tion of  the  land  was  still  in  the  United  States,  and  to  the  other 
quarter  in  one  Holman,  by  virtue  of  a  patent  from  the  United 
States,  issued  on  the  15th  day  of  August,  1871.  The  land 
was  vacant  and  unoccupied.  Neither  appellant,  appellees, 
Holman  nor  Dewey  have  ever  had  actual  possession  of  any 
of  the  land.  These  are  all  the  material  facts  bearing  upon  the 
point  of  a  breach  of  the  covenant  of  warranty. 

The  only  question  presented  by  the  record,  which  we  need 
to  consider,  is,  whether  there  can  be  a  recovery  in  an  action  of 
covenant  for  breach  of  the  covenant  of  warranty  in  a  case 
where  the  land  concerned  is  and  ever  has  been  vacant  and 
unoccupied,  without  showing  more  than  an  outstanding  para- 
mount title.  The  great  current  of  authority  is  in  favor  of 
the  negative  of  the  proposition. 

It  is  common  doctrine,  and  well  established  generally,  that 
the  mere  existence  of  a  paramount  legal  title  which  has  never 
been  asserted,  can  not  amount  to  a  breach  of  this  covenant. 
The  covenantee,  or  his  assignee,  must  be  disturbed  in  the 
possession,  actual  or  constructive — he  must  be  evicted,  or  there 
be  something  equivalent  thereto ;  and  in  the  action  the  plain- 
tiff must  allege  and  prove  an  ouster  or  eviction  by  a  paramount 
title.  It  is  not  necessary,  however,  that  he  should  be  evicted 
by  legal  process ;  it  is  enough  that  he  has  yielded  the  posses- 
sion to  the  rightful  owner,  or,  the  premises  being  vacant,  that 
the  rightful  owner  has  taken  possession.  3  Washb.  Real 
Prop.  406 ;  Sedgwick  on  Damages,  6th  Ed.  158  marg.;   Green- 
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vault  v.  Davis,  4  Hill,  643;  St.  John  v.  Palmer,  5  id.  599; 
Day  v.  Chism,  10  Wheat.  449 ;  Marston  v.  Hobbs,  2  Mass. 
433;  Sprague  v.  Baker,  17  id.  586;  Jenkins  v.  Hopkins,  8 
Pick.  345;  Moore  v.  Fm7,  17  111.  185;  Matteson  v.  Vaughn, 
decided  by  the  Supreme  Court  of  Michigan  at  its  January 
term,  1878;  and  see  note  to  Foote  v.  Burnet,  10  Ohio,  319,  for 
a  collection  of  cases  as  to  what  amounts  to  eviction.  This 
covenant  of  warranty  is  regarded  as,  in  effect,  a  covenant  for 
quiet  enjoyment,  and  can  only  be  broken  by  something  equiv- 
alent to  an  eviction  or  disturbance  of  possession  of  the  grantee. 
3  Washb.  Keal  Prop.  398.  What  will  be  held  as  equivalent 
to  eviction,  authorities  may  differ  concerning,  but  there  is  a 
general  concurrence  that  something  more  than  the  mere  exist- 
ence of  a  paramount  title  is  necessary  to  constitute  a  breach 
of  the  covenant  of  warranty. 

The  cases  cited  by  appellant's  counsel  from  our  own  reports, 
of  Beebe  v.  Swartioout,  3  Gilm.  162,  Moore  v.  Vail,  17  111. 
185,  Clay  comb  v.  Munger,  51  id.  373,  and  Wead  v.  Larkin,  54  id. 
499,  as  being  supposed  to  sanction  the  doctrine  that  the  action 
may  be  maintained  upon  the  mere  existence  of  a  superior  title 
in  another,  we  regard  as  falling  short  of  so  doing.  The  last 
case  has  no  particular  application.  Beebe  v.  Sivartwout  and 
Clay  comb  v.  Munger  affirm  nothing  more  than  that  the  cove- 
nantee may  peaceably  and  voluntarily  yield  to  the  paramount 
title,  not  deciding  that  he  may  do  so  when  the  adverse  title 
has  not  been  hostilely  asserted.  In  Clay  comb  v.  Munger,  a 
mortgage  existing  upon  land  at  the  time  of  the  execution  of  a 
deed  with  warranty  was  subsequently  foreclosed,  and  a  deed 
executed  to  the  purchaser  under  the  foreclosure  sale,  and, 
acknowledging  that  the  covenant  of  warranty  is  broken  only 
upon  an  eviction,  or  by  something  equivalent  thereto,  it  was 
held  that  the  grantee  in  the  warranty  deed  might  voluntarily 
yield  to  the  superior  title  under  the  foreclosure  sale,  and  pur- 
chase it  for  his  own  protection,  and  thereupon  maintain  suit 
upon  his  covenant  of  warranty.  The  decision  was  based  upon 
the  authority  of  Moore  v.  Vail,  supra,  among  others.     Moore 
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v.  Vail  touches  the  precise  question  here  involved,  and  is  in 
direct  opposition  to  the  theory  upon  which  this  suit  is  sought 
to  be  maintained.  It  was  an  action  upon  a  covenant  of  war- 
ranty. The  court  there,  after  laying  it  down  that,  where  the 
premises  were  in  the  actual  possession  of  another,  who  held 
them  under  a  paramount  title,  the  covenant  of  warranty  was 
broken,  as  also  that  if  the  covenantee  be  in  the  actual  posses- 
sion of  the  estate,  he  has  the  right  to  yield  that  possession  to 
one  who  claims  it  under  a  paramount  title,  say:  "This,  how- 
ever, is  not  to  be  understood  as  holding  that  the  mere  exist- 
ence of  a  paramount  title  constitutes  a  breach  of  the  covenant, 
or  that  it  will  authorize  the  covenantee  to  refuse  to  take  pos- 
session when  it  is  quietly  tendered  to  him,  or  when  he  can  do 
so  peaceably,  and  then  claim  that  by  reason  of  such  paramount 
title  and  his  want  of  possession,  the  covenant  is  broken ;  nor 
will  it  justify  him  in  abandoning  the  possession,  without  de- 
mand or  claim  by  the  one  holding  the  real  title.  His  posses- 
sion, under  the  title  acquired  with  the  covenant,  is  not  disturbed 
by  the  mere  existence  of  that  title;  and  he  has  no.  right  to 
assume  that  it  ever  will  be,  until  he  actually  feels  its  pressure 
upon  him."  And  again:  "Until  that  time,  (the  taking  pos- 
session by  the  owner  of  the  paramount  title,)  he  might  peace- 
ably have  entered  upon  and  enjoyed  the  premises,  without 
resistance  or  molestation,  which  was  all  his  grantors  coven- 
anted he  should  do.  They  did  not  guarantee  to  him  a  perfect 
title,  but  the  possession  and  enjoyment  of  the  premises."  We 
do  not  see  but  what  this  fully  decides  the  present  case  against 
the  appellant.  It  holds  that  the  mere  existence  of  a  para- 
mount title  does  not  constitute  a  breach  of  the  covenant.  That 
is  all  there  is  here.  There  has  been  no  assertion  of  the  ad- 
verse title.  The  land  has  always  been  vacant.  Appellant 
could  at  any  time  have  taken  peaceable  possession  of  it.  He 
has  in  no  way  been  prevented  or  hindered  from  the  enjoyment 
of  the  possession  by  any  one  having  a  better  right.  It  was 
but  the  possession  and  enjoyment  of  the  premises  which  was 
assured  to  him,  and  there  has  been  no  disturbance  or  interfer- 
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ence  in  that  respect.     True,  there  is  a  superior  title  in  another, 
but"  appellant  has  never  felt  "  its  pressure  upon  him." 

To  sustain  the  present  action  would  be  to  confound  all  dis- 
tinction between  the  covenant  of  warranty  and  that  of  seizin, 
or  of  right  to  convey.  They  are  not  equivalent  covenants. 
An  action  will  lie  upon  the  latter,  though  there  be  no  disturb- 
ance of  possession.  A  defect  of  title  will  suffice.  Not  so 
with  the  covenant  of  warranty,  or  for  quiet  enjoyment,  as  has 
always  been  held  by  the  prevailing  authority.  See,  too,  Rawle 
on  Cov.  for  Title,  235,  271. 

We  regard  the  judgment  as  right,  and  it  is  affirmed. 

Judgment  affirmed. 


The  People  ex  rel.  The  Illinois  Midland  Railway  Company 

v. 
The  Supervisor  and  Clerk  of  Town  of  Waynesville. 


1.  Municipal  subscription — compliance  ivith  conditions  necessary.  Where  a 
township  voted  a  subscription  of  $50,000  of  the  capital  stock  of  a  railway 
company,  to  be  paid  in  bonds,  under  a  law  providing  that  no  bonds  should  be 
delivered  nor  any  payment  made  under  such  subscription  until  an  amount  of 
work  was  done  on  such  road  in  the  town,  or  on  such  part  of  the  line  of  the 
road  as  the  authorities  issuing  the  bonds  should  designate,  equal  in  value  to  the 
amount  of  bonds  to  be  issued,  and  the  condition  of  the  vote  was,  that  the  bonds 
were  to  be  delivered  when  work  was  done  in  the  township  to  the  amount  of 
such  bonds,  it  was  held,  that  the  building  of  the  road  through  the  town  at  a 
cost  of  only  $30,000,  or  even  $41,000,  was  not  a  substantial  compliance  with 
the  conditions,  and  that  the  court  would  not  compel  the  issue  of  the  bonds 
voted. 

2.  Same — change  of  conditions  by  subsequent  vote  not  authorized.  In  the  ab- 
sence of  an  express  authority  in  the  law  to  that  effect,  the  conditions  upon 
which  a  municipal  subscription  is  voted  can  not  be  changed  by  a  subsequent 
vote,  either  directly  upon  the  proposition  or  indirectly  upon  a  proposition  to 
make  a  donation  of  a  small  sum,  with  new  conditions  as  to  the  donation,  and 
the  issuing  of  bonds  under  the  prior  vote.  Such  subsequent  election  is  ultra 
vires,  and  the  act  void,  being  unsanctioned  by  law. 
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3.  Same — charter  construed  as  to  deviation  from  conditions.  Where  the  char- 
ter of  a  railway  company,  authorizing  the  voting  of  municipal  subscriptions 
for  stock,  contained  a  proviso,  that  the  bonds  should  not  be  issued  nor  any 
payment  made  on  the  subscription  until  an  amount  of  work  should  be  done  on 
the  railroad  in  the  town,  or  on  such  part  of  the  line  of  the  road  as  the  authori- 
ties of  the  town  should  designate,  equal  in  value  to  the  amount  of  the  bonds  to 
be  issued,  it  was  held,  that  the  charter,  by  fair  intendment,  required  any  devia- 
tion from  the  conditions  therein  prescribed  to  be  submitted  to  the  voters,  and 
at  the  same  election  at  which  the  subscription  was  voted,  and  that  the  town 
officers  could  not,  at  pleasure,  make  any  change  as  to  the  part  of  the  road  upon 
which  the  requisite  amount  of  work  should  be  expended.  The  authorities  of 
the  town,  in  such  case,  are  the  voters. 

4.  Mandamus — practice  as  to  trial  of  issues  of  fact.  The  submission  to  a 
jury  of  the  issues  of  fact,  upon  a  petition  for  a  mandamus,  as  made  by  the 
petition  and  answer  alone,  without  any  pleas,  is  contrary  to  the  well  established 
practice,  as  tending  to  confuse  the  jury  by  too  large  a  number  of  issues. 
Issues  should  be  formed  only  upon  the  material  facts  in  dispute. 

5.  New  trial— finding  on  issues  of  fact  in  petition  for  mandamus.  The  jury 
being  the  judges  of  the  facts  submitted  to  them,  this  court,  not  having  the 
same  opportunity  as  the  court  and  jury  trying  the  case  of  judging  of  the  credi- 
bility and  weight  of  the  evidence,  will  not  set  aside  the  finding  of  the  jury  on 
issues  of  fact  in  a  petition  for  a  mandamus,  unless  it  clearly  appears  to  be 
unsupported  by  the  evidence. 

6.  Powers — unauthorized,  can  not  be  exercised  indirectly.  Where  the  law  does 
not  authorize  an  act  to  be  done  directly,  it  can  not  be  accomplished  indirectly. 

7.  Same — when  exhausted  by  exercise.  As  a  general  rule,  where  the  law  con- 
fers a  power,  and  the  persons  upon  whom  it  is  conferred  act  under  it,  the 
power  is  exhausted,  unless  the  same  authority  authorizes  its  subsequent  exer- 
cise. If  a  municipal  corporation  is  authorized  to  subscribe  a  certain  amount 
in  aid  of  a  railway  company,  and  but  a  part  is  subscribed,  it  seems  the  power 
is  not  exhausted,  but  other  subscriptions  may  be  made  to  the  amount  named; 
and  if  the  attempt  to  exercise  the  power  proves  ineffectual,  by  the  non- 
observance  of  some  essential  requirement,  the  power  may  still  be  exercised. 

This  was  an  application  by  the  Illinois  Midland  Kail  way 
Company  for  a  mandamus,  against  the  supervisor  and  town 
clerk  of  the  town  of  Waynesville,  in  De  Witt  county,  to  com- 
pel them  to  issue  and  deliver  to  the  relator  $50,000  of  the 
bonds  of  the  town,  upon  a  subscription  voted  by  the  electors 
of  the  town  to  the  relator  company. 
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Mr.  R.  G.  Ingebsoll,  Mr.  W.  S.  Bush,  and  Mr.  D.  McCul- 

loch,  for  the  relator. 

Messrs.  Stevenson  &  Ewing,  for  the  respondents. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

The  charter  of  relator  (sec.  9,  Private  Laws  1869,  vol.  3,  p. 
173,)  provides,  that  any  city,  incorporated  town  or  township 
situated  on,  or  near  to,  the  line  of  the  railroad  as  it  shall  be 
surveyed  or  thereafter  located,  shall  be  authorized  to  hold 
elections  to  determine  whether  such  municipalities  would  sub- 
scribe for  shares  of  its  capital  stock  and  issue  bonds  to  pay 
therefor.  It  prescribes  the  manner  of  calling  elections  and 
the  mode  in  which  they  should  be  conducted;  but  the  section 
contains  this  proviso :  "  Provided,  that  such  bonds  shall  not 
be  delivered  to  said  railroad  company  nor  any  payment  be 
made  on  such  subscription  until  an  amount  of  work  shall  have 
been  done  on  said  railroad  in  such  town,  or  on  such  part  of 
the  line  of  said  railroad  as  the  authorities  of  such  city,  incor- 
porated town  or  township  issuing  such  bonds  shall  designate, 
equal  in  value  to  the  amount  of  bonds  to  be  issued." 

Under  this  law,  notice  was  given,  and  an  election  held  in 
the  township  of  Waynesville  on  the  9th  day  of  August,  1869, 
to  determine  whether  the  municipality  would  subscribe  for 
$50,000  of  the  shares  of  stock  of  relator's  railroad,  and  issue 
bonds  in  payment  therefor.  The  election  resulted  in  favor  of 
subscription. 

The  petition  to  have  the  election  called  and  the  notice 
thereof  contained  this  condition:  "That  the  said  railroad 
company  shall  build  said  railroad  through  the  town  of  Waynes- 
ville, and  permanently  establish  and  locate  a  station  within 
one-quarter  of  a  mile  of  the  public  square  or  district  school 
house  in  said  town,  the  bonds  for  the  same  to  be  "issued  by  the 
proper  township  officers;  said  bonds  to  bear  ten  per  cent 
interest  from  date  of  issuing,  and  to  be  delivered  to  the  said 
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railroad  company  whenever  work  is  done  to  the  amount  of 
said  bonds  in  said  township." 

Subsequently,  on  the  20th  of  September,  1869,  another  elec- 
tion was  held,  pursuant  to  a  previous  notice.  This  election 
was  to  determine  whether  the  township  would  donate  $100  to 
the  company,  and  the  notice  contained  this  proviso  :  "  Pro- 
vided, said  money  shall  be  payable  to  the  order  of  the  president 
of  said  railroad  company,  to  pay  the  engineer  for  survey- 
ing said  route  through  the  township  of  Waynesville,  making 
estimates  and  surveys:  Provided,  further,  that  as  to  the 
$50,000  already  subscribed  by  the  vote  of  said  township  on 
the  8th  day  of  August,  A.  D.  1869,  the  bonds  shall  issue  on 
said  subscription  and  be  delivered  by  the  proper  authorities 
to  the  said  company,  as  follows:  $25,000  of  said  bonds  as 
aforesaid  shall  be  delivered  to  said  railroad  company  when 
the  road  is  graded,  bridged  and  tied  through  the  townships  of 
Barnett  and  Waynesville,  and  the  other  $25,000  in  bonds 
shall  be  delivered  to  said  railroad  company  when  the  said 
road  is  graded,  bridged  and  tied  from  Peoria  to  the  town  of 
Waynesville.  Which  election  will  be  opened  at  eight  o'clock 
in  the  morning,  and  continue  open  until  six  o'clock  in  the 
afternoon  of  the  same  day." 

The  company  consolidated  its  road  with  another,  and  the 
new  company,  thus  organized,  assumed  its  present  name.  The 
road  was  built  through  the  township  of  Waynesville,  the  sta- 
tion located,  the  bonds  were  demanded  by  the  company,  and 
the  officers  refused  to  issue  them,  this  petition  was  filed  and 
an  answer  put  in  by  respondents,  and  the  issues  were  submit- 
ted to  a  jury  in  the  court  below.  There  were  no  pleas  filed 
or  other  issues  made  than  were  presented  by  the  petition  and 
answer,  or  other  special  issues  of  fact  formed,  but  the  trial 
was  had  before  the  jury  on  each  allegation  contained  in  the 
petition.  This  was  contrary  to  the  well  established  practice, 
and  should  not  be  sanctioned,  as  it  tends  to  confuse  the  jury 
by  too  large  a  number  of  issues,  material  or  immaterial;  it 
incumbers  the  record,  greatly  enhances  the  expense  of  litiga- 
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tion,  and  can  not  subserve  any  beneficial  end.  In  such  cases, 
there  are  usually  but  a  small  number  of  material  facts  dis- 
puted, and  issues  should  only  be  formed  on  them.  There  is, 
unfortunately,  an  apparent  tendency  to  great  prolixity  in  the 
trial  of  causes,  to  the  great  delay  of  justice  and  the  burthen 
of  heavy  costs  imposed  upon  the  administration  of  justice. 

The  jury  have  found,  and  returned  in  favor  of  respondents, 
a  large  number  of  propositions,  only  a  few  of  which  are  con- 
tested, which  we  shall  consider,  deeming  it  wholly  unnecessary 
to  comment  on  the  others.  The  following  are  the  first,  second 
and  third  of  their  findings: 

"1.  We,  the  jury,  find  that  the  amount  of  work  done  by 
petitioner,  prior  to  the  filing  this  petition,  on  the  Peoria, 
Atlanta  and  Decatur  railroad,  including  all  work  and  mate- 
rial furnished,  grading,  ties,  iron,  switch,  and  other  improve- 
ments done  and  placed  in  Waynesville  township,  was  $30,000. 

"  2.  We,  the  jury,  find  that  the  amount  of  grading,  bridg- 
ing, surfacing,  and  laying  of  track  and  engineering,  depot 
buildings,  and  other  work  done  on  the  ground  on  said  Peoria, 
Atlanta  and  Decatur  railroad,  in  said  Waynesville  township, 
was  the  amount  of  $15,000. 

"  3.  We,  the  jury,  find  that  the  petitioner  had  not,  before 
the  time  of  filing  its  petition,  graded,  bridged  and  tied  the  said 
road  in  question  from  Peoria  to  the  town  of  Waynesville ;  but 
we  find  that  petitioner  had,  prior  to  the  time  of  filing  this  peti- 
tion, graded,  bridged  and  tied  the  road  in  question  from  the  town 
of  Waynesville  to  within  six  miles  of  Peoria,  where  said  road 
intersects  the  Toledo,  Peoria  and  Warsaw  railroad,  and  by  a 
certain  lease,  or  agreement,  with  said  last  named  railroad  com- 
pany, it  has  obtained  permission  to  run  its  trains  from  the  said 
point  to  Peoria,  in  that  way  forming  railroad  connection  be- 
tween the  town  of  Waynesville  to  the  city  of  Peoria." 

By  their  thirteenth  finding,  they  determine  that  no  stock 
was  ever  tendered  by  the  railroad  company  to  the  officers  of 
the  township. 
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Here,  the  verdict  finds  that  but  $30,000  has  been  expended 
in  the  township,  whilst  the  subscription  was  for  $50,000,  on 
the  condition  imposed  by  the  charter,  and  other  conditions 
imposed  by  the  voters  of  the  township.  This  finding  includes 
labor,  materials  and  all  expenditures  for  or  on  account  of 
the  road  in  the  township.  It  states  that  it  includes  all  work 
and  materials  furnished,  grading,  ties,  iron,  switches,  and  other 
improvements  done  and  placed  in  the  township.  This  em- 
braces the  entire  expenditure  by  the  company  within  the 
prescribed  limits.  The  second  finding  states  that  the  entire 
expenditure,  omitting  the  cost  of  the  iron  used,  amounted  to 
$15,000,  which,  when  added,  makes  the  sum  of  $30,000  named 
in  the  first  finding:. 

According  to  the  finding  of  the  jury,  only  three-fifths  of  the 
amount  required  by  the  charter  and  the  conditions  upon  which 
the  subscription  was  voted  was  expended  in  the  township. 
This  is  a  large  and  material  amount,  so  essential  that  it  can 
not  -  be  said  that  it  may  be  omitted  and  still  there  be  a  sub- 
stantial compliance  with  the  condition.  But  if  relator's  evi- 
dence were  alone  considered,  then  this  labor,  material,  etc., 
only  cost  about  $41,000,  lacking  about  $9000  of  compliance 
with  the  terms  upon  which  the  bonds  were  to  issue.  And  this 
is  too  large  a  sum  to  authorize  a  holding  that  the  condition 
has  been  substantially  performed. 

It  is  urged  that  these  findings  are  not  sustained  by  the  evi- 
dence. After  a  careful  consideration  of  it,  as  certified  in  the 
record,  we  are  unable  to  concur  in  the  objection.  We  think  the 
findings  are  not  against  the  testimony.  At  the  common  law,  and 
in  many  if  not  nearly  all  of  the  States  of  the  Union,  the  jury  are 
the  judges  of  the  facts  submitted  to  their  consideration,  subject 
to  be  reviewed  only  by  the  judge  trying  the  case ;  but  our  statute 
provides,  where  error  is  assigned,  or  in  a  case  like  the  present, 
on  motion,  this  court  shall  review  the  finding.  Not  being  pres- 
ent at  the  trial,  and  being  deprived  of  a  knowledge  of  much  that 
gives  weight  to  or  detracts  from  the  credibility  of  witnesses,  we 
can  not  weigh  it  with  the  same  accuracy  as  the  jury  who  try  the 
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issue.  We  can,  therefore,  only  set  aside  the  finding  when  it 
appears  to  be  clearly  unsupported  by  the  evidence.  Such  is 
not  the  fact  in  this  case,  and  this  objection  can  not  avail. 

Bat,  it  is  urged  that  these  conditions  were  changed  by  a  sub- 
sequent vote  of  the  people  of  the  township.  From  the  fact  that 
by  this  vote  it  was  proposed  only  to  donate  so  small  a  sum,  the 
presumption  arises  that  it  was  supposed  that  a  vote  could  not 
be  legally  had  on  a  mere  change  of  conditions  imposed  by  the 
former  vote  to  subscribe  and  issue  bonds,  and  hence  that  was 
proposed  that  new  conditions  might  be  annexed,  not  only  to 
the  proposed  donation,  but  the  former  conditions  abrogated 
and  the  new  ones  annexed  in  their  stead.  But  if  a  direct  vote 
to  change  the  conditions  upon  which  the  first  subscription  was 
made,  could  not  be  legally  had,  we  fail  to  perceive  how  that 
result  could  be  accomplished  by  adding  to  the  vote  a  proposi- 
tion to  donate  the  small  sum  of  $100,  or  even  any  other  sum. 
If  the  law  did  not  authorize  that  to  be  done  directly,  surely 
no  one  would  contend  that  it  might  be  accomplished  by  indi- 
rection. 

There  is  no  provision  in  this  charter  authorizing  an  election 
to  change  the  terms  or  conditions  upon  which  a  subscription 
has  been  already  voted.  Nor  are  we  aware  of  any  general 
law  that  confers  the  power.  As  a  general  rule,  where  the 
General  Assembly  confers  a  power,  and  the  persons  upon 
whom  it  is  conferred  act  under  it,  the  power  is  exhausted  un- 
less power  is  given  to  act  again  under  the  same  authority.  It 
is  true  that  an  election  to  change  the  terms  of  a  prior  vote  is 
not  in  terms  prohibited  by  the  charter,  but  when  it  is  remem- 
bered that  it  is  only  by  virtue  of  an  express  power  conferred 
by  the  General  Assembly  that  these  municipal  bodies  can  vote 
for  these  subscriptions,  Ave  would  rather  look  for  an  express 
power  to  vote  to  make  the  change,  than  to  find  it  expressly 
prohibited.  And  if  the  second  vote  of  the  people  to  change 
the  conditions  previously  annexed  was  without  legislative 
sanction,  then  this  election  was  ultra  vires,  and  such  act  would 
be  void. 
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It  is  true,  that  where  the  statute  has  authorized  a  municipal 
body  to  vote  a  subscription  for  an  amount  not  exceeding  a 
specified  sum,  and  an  election  is  held  voting,  to  subscribe  but 
a  portion  of  the  sum  named,  by  a  liberal  construction  of  the 
law  it  has  been  held,  that  such  power  has  not  been  exhausted 
by  the  first  election,  but  others  may  be  held  until  the  amount 
named  is  reached.  But  this  court  has  never  held  that  the  terms 
and  conditions,  once  imposed  by  a  vote,  may  be  changed  by  a 
subsequent  vote  and  another  election  held  for  that  purpose. 

The  charter,  by  fair  intendment,  we  think,  required  any 
deviation  from  the  conditions  prescribed  in  section  9  to  be 
submitted  to  the  voters,  and  at  the  same  election  at  which  the 
subscription  is  voted.  If  the  town  officers  might  at  pleasure, 
and  without  limit,  designate  the  part  of  the  road  on  which  the 
work  should  be  done  equal  to  the  amount  subscribed,  then  the 
people  might  be  entrapped  into  voting  for  a  subscription  on  the 
conditions  imposed  by  the  charter,  and  be  entirely  opposed  to 
its  expenditure  at  any  other  place,  and  still  their  officers  de- 
feat their  purpose  by  its  expenditure  at  a  remote  point  on  the 
line  of  the  road,  and  if  never  completed,  the  great  and  control- 
ing  purpose  of  obtaining  the  construction  of  the  road  through 
their  municipality  would  fail,  and  total  loss  of  the  subscription 
ensue.  If  such  was  the  design  of  the  General  Assembly,  why 
not  directly  empower  the  officers  of  the  body  to  subscribe  on 
such  terms  as  they  might  choose,  without  a  vote  of  the  people  ? 
The  construction  contended  for  amounts  virtually  to  conferring 
such  a  power.  It  is  true  that  this  section  provides  that  the 
authorities  of  such  corporations  may  designate  the  place  where 
the  work  shall  be  done ;  but  as  the  law  made  the  voters  the 
authorities  of  the  corporation  to  vote  the  subscription,  they 
were  no  doubt  referred  to  as  the  authorities  to  change  the  con- 
ditions. Such  would  seem  to  be  the  meaning  of  the  term  in 
the  connection  in  which  it  is  used  in  this  proviso,  and  the  only 
meaning  that  can  harmonize  with  the  delegation  of  the  power 
to  subscribe,  but  such  is  not  the  meaning  of  that  term  in  the 
previous  part  of  the  section. 
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The  power  to  impose  conditions  was,  therefore,  exhausted 
at  the  first  election.  But  had  that  effort  to  exercise  the  power 
been  ineffectual,  because  of  the  non-observance  of  some  indis- 
pensable requirement  of  the  law,  and  the  first  election  been 
void,  another  election  might  no  doubt  have  been  held,  and  other 
conditions  imposed,  on  voting  legally  to  subscribe.  But  that 
question  is  not  presented  by  this  record,  as  the  validity  of  the 
first  election  is  not  challenged. 

The  company  seem  to  rely  on  the  first  vote  by  showing  a 
compliance  with  the  conditions  imposed,  by  an  effort  to  prove 
a  compliance  therewith.  If  the  second  election  was  valid,  or 
if  the  recording  of  the  result  in  the  records  of  the  township 
could  be  claimed  as  altering  the  conditions,  that  would  have 
abrogated  the  condition  that  the  work  should  be  done  in  the 
township.  Then  if  regarded  valid,  why  rely  on  the  perform- 
ance of  that  condition  for  a  recovery?  If  that  was  still  in 
force,  then  the  subsequent  vote  of  new  conditions  was  void, 
and  if  the  latter  was  binding,  then  the  former  was  abrogated 
and  of  no  effect.  They  are  repugnant  each  to  the  other,  and 
can  not  stand  together. 

The  verdict  of  the  jury  is  sustained  by  the  evidence,  and  as 
relator  has  failed  to  show  a  compliance  with  the  conditions  of 
the  subscription,  the  writ  of  mandamus  is  refused. 

Mandamus  refused. 


Peter  Boxberger 

v. 

Edward  Scott. 

1.  Pleading  and  evidence — promissory  note  under  the  common  counts.  Where 
the  execution  of  a  promissory  note  is  proved,  it  is  sufficient  evidence  to  author- 
ize a  recovery  under  the  common  money  counts,  without  proof  of  a  considera- 
tion. 

2.  Where  there  is  a  variance  between  a  promissory  note  offered  in  evidence, 
and  the  one  described  in  a  special  count  of  the  declaration,  it  is  sufficient  evi- 
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dence,  upon  proof  of  its  execution,  to  authorize  a  recovery  under  the  common 
counts,  and  the  fact  that  it  is  not  the  same  note  described  in  the  special  count 
does  not  affect  its  admissibility  as  evidence  under  the  common  counts. 

Appeal  from  the  Circuit  Court  of  Montgomery  county; 
the  Hon.  Horatio  M.  Vandeveer,  Judge,  presiding. 

Mr.  B.  F.  Burnett,  for  the  appellant. 

Mr.  Wm.  Prescott,  for  the  appellee. 

Mr.  Chief  Justice  Scholfield  delivered  the  opinion  of 
the  Court: 

This  was  assumpsit,  by  appellee  against  appellant.  The 
declaration  contained  a  special  count  on  a  promissory  note, 
and  the  common  money  counts.  Appellant  pleaded  non 
assumpsit;  and  the  cause,  by  agreement  of  parties,  was  tried  by 
the  court  without  the  intervention  of  a  jury.  Appellee  proved 
the  execution  of  a  promissory  note  by  appellant  to  himself, 
and  the  court,  over  appellant's  objection,  admitted  it  in  evi- 
dence; and,  this  being  all  the  evidence,  the  court  thereupon 
gave  judgment  in  favor  of  appellee  and  against  appellant  for 
$360.70 — the  amount  due  upon  the  note  for  principal  and 
interest. 

The  only  question  attempted  to  be  raised  is,  whether  the 
court  erred  in  admitting  the  promissory  note  in  evidence. 

There  was  a  material  variance  between  the  promissory  note 
given  in  evidence  and  that  described  in  the  first  count;  but  we 
fail  to  discover  any  valid  objection  to  the  admissibility  of  the 
evidence  under  the  common  money  counts.  The  execution 
of  the  promissory  note  having  been  first  proved,  it  was  suffi- 
cient evidence  to  authorize  a  recovery,  under  these  counts, 
without  proof  of  a  consideration.  Nickerson  et  al.  v.  Sheldon, 
33  111.  372;   Child*  v.  Fischer,  52  id.  205. 

Nor  does  the  fact  that  the  promissory  note  is  not  the  same 
that  is  described  in  the  special  count,  affect  its  admissibility 
as   evidence  under  the  common   money  counts.     The  Peoria 
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and  Oquaivka  Railroad  Company  v.  Neill,  16  111.  269;  Lane 
et  al.  v.  Adams,  19  id.  167;  Gilmore,  imp.  etc.  v.  Nowland,  26 
id.  200. 

This  case  ought  to  have  been  affirmed,  solely  on  the  ground 
that  appellant  failed  to  comply  with  the  rule  of  the  court  in 
regard  to  making  abstracts;  but,  inasmuch  as  the  record  is 
very  short,  and  but  a  single  point,  involving  no  controversy 
of  fact,  is  presented,  we  have  thought  the  omission  may  have 
been  the  result  of  inadvertence,  and  have,  in  consequence,  con- 
sidered the  case  upon  its  merits. 

There  is  no  error  in  the  record,  and  the  judgment  is  there- 
fore affirmed. 

Judgment  affirmed. 


George  O.  Taylor  et  ah 

v. 

Margaret  Koshetz. 

1.  Justice  of  the  peace—; jurisdiction.  A  justice  of  the  peace  has  jurisdic- 
tion in  a  suit  for  damages  to  real  estate  done  by  a  party  entering  the  same 
under  a  lease,  and  the  owner  may  recover  for  the  same  without  being  in  actual 
possession  at  the  time  of  the  injury. 

2.  Landlord  and  tenant — liability  of  the  tenant.  Where  a  lot  is  rented 
only  for  the  purpose  of  building  cribs  on  it  in  which  to  store  corn,  the  lessee 
will  be  responsible  to  the  lessor  for  any  tortious  acts  committed  by  the  former 
outside  of  such  use,  resulting  in  injury  to  the  premises. 

Appeal  from  the  Circuit  Court  of  McLean  county. 

This  was  a  suit  by  the  appellee  against  the  appellants,  orig- 
inating before  a  justice  of  the  peace,  for  damages  done  to  real 
estate. 

The  evidence  showed  that  the  plaintiff  was  the  owner  of  a 
house  and  lot  in  Chatsworth,  which  rented  for  §8  to  $12  per 
month.  The  defendants  claimed  to  have  entered  under  a  lease 
executed  to  them  by  the  father  and  mother  of  the  plaintiff, 
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for  the  entire  lot,  for  six  months,  at  $10  rent  for  the  whole 
term,  but  the  other  party  claimed  that  the  lot,  if  rented  at  all, 
was  only  for  the  privilege  of  building  cribs  thereon,  in  which 
to  store  corn,  and  this  was  the  view  taken  by  the  jury. 

It  further  appeared  that,  in  the  fall  of  1870,  the  defendants 
took  possession  of  the  lot,  claiming  under  the  lease,  built  corn 
cribs  upon  it,  tore  down  the  fence,  and  broke  down  an  out- 
house, and  filled  up  a  well  with  cobs.  It  was  also  proved  that 
it  cost  $31.50  to  repair  the  house;  that  the  fence  destroyed 
was  worth  $30  to  $65,  and  that  defendants  broke  down  an 
out-house  worth  $10  to  $12,  and  filled  a  well  worth  from  $25 
to  $30,  and  also  did  other  damage  claimed  to  be  equal  to 
$100.  The  jury  found  a  verdict  of  $100  in  favor  of  the 
plaintiff. 

Messrs.  Wallace  &  Terry,  for  the  appellants. 
Messrs.  Eowell  &  Hamilton,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  for  damage  to  real  estate,  brought  before 
a  justice  of  the  peace  of  Livingston  county,  by  Margaret  Ko- 
shetz, plaintiff,  and  against  George  O.  Taylor  and  others,  de- 
fendants, and  taken  by  appeal  to  the  circuit  court,  and  the 
venue  changed  to  the  county  of  McLean,  where  there  was  a 
trial  by  jury,  and  a  verdict  rendered  for  the  plaintiff.  A  mo- 
tion for  a  new  trial  was  denied,  and  judgment  rendered  on 
the  verdict,  to  reverse  which,  defendants  appeal  to  this  court. 
The  errors  assigned  are,  that  improper  instructions  were  given 
for  the  plaintiff,  and  that  the  verdict  is  contrary  to  the  law  and 
the  evidence. 

The  defendants  claimed  a  right  to  enter  upon  the  premises 
by  virtue  of  a  lease  executed  to  them  by  Francis  Gruber  and 
wife,  which  lease  bears  date  November  5,  1870,  and  runs  from 
that  date  to  May  1,  1871,  at  a  rental  of  ten  dollars  for  the 
term,  and  contains  the  usual  covenants,  with  a  provision  that 
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the  term  may  be  extended  indefinitely,  at  the  option  of  the 
lessees,  upon  the  payment  therefor  of  one  dollar  per  month 
rent. 

It  appears  the  lot  was  improved,  having  a  dwelling  house 
upon  it,  a  well,  fences,  and  one  or  more  out-houses,  and  had 
rented  for  eight  dollars,  and  sometimes  for  twelve  dollars,  per 
month. 

There  is  controversy  about  the  execution  of  this  lease,  with 
the  power  and  authority  claimed  under  it  by  appellants.  Ap- 
pellee insists  that  she  was  not  present  when  the  lease  was  exe- 
cuted, and  had  no  knowledge  of  it,  and  never  received  the  ten 
dollars  stipulated  therein  as  rent,  and  the  Grubers  testify  they 
had  no  idea,  when  leasing,  that  it  was  for  the  use  of  the  house, 
but  only  a  portion  of  the  lot  on  which  appellants  could  erect 
cribs,  in  which  to  store  the  corn  they  were  purchasing.  There 
is  great  conflict  in  the  testimony  about  this,  but  it  seems  to  us 
it  is  unreasonable  to  suppose  these  premises,  which  never  com- 
manded less  than  eight  dollars  a  month  rent,  should  be  let  for 
six  months  for  ten  dollars  for  the  term,  with  the  privilege  of 
renting  them  indefinitely  for  one  dollar  per  month.  The  jury 
took  the  right  view  of  the  understanding  of  the  lessors  when 
the  lease  was  made,  if  one  was  made. 

It  is  urged  by  appellants,  as  they  entered  into  the  premises 
lawfully  under  this  lease,  they  are  not  responsible  in  an  action 
for  damages  done  to  the  property.  The  argument  is,  as  plain- 
tiff, by  her  own  acknowledgment,  was  not  in  the  actual  pos- 
session of  this  property,  she  can  not  maintain  trespass.  It 
will  be  observed,  in  answer  to  this,  that  the  action  is  not  tres- 
pass, but  an  action  for  damages  for  injury  to  real  estate,  of 
which  a  justice  of  the  peace  has  jurisdiction,  by  sec.  13,  ch. 
79,  R.  S.  1874,  p.  639. 

On  the  hypothesis,  which  the  jury  have  acquiesced  in,  that 

the  premises  were  rented  for  the  purpose  only  of  building  corn 

cribs  on  it,  as  Crane's  testimony  indicates,  for  all  tortious  acts 

outside  of  such  use  which  may  have  resulted  in  injury  to  the 

31—88  III. 
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premises,  the  appellants  should  be  held  responsible  to  the  ex- 
tent of  the  injury  proved.  We  do  not  think  the  verdict  is  in 
excess  of  such  injury. 

We  perceive  no  objections  to  the  instructions.     Finding  no 
error  in  the  record,  the  judgment  is  affirmed. 

Judgment  affirmed. 


Boyd  Emory 

v. 

David  Keighan  et  al. 

1.  Mortgage— is  extinguished  with  the  debt.  The  existence  of  the, debt,  to 
secure  which  a  mortgage  is  given,  is  essential  to  the  life  of  the  mortgage,  and 
when  the  debt  is  paid,  discharged,  released,  or  barred  by  the  Statute  of  Limi- 
tations, or  by  a  judgment  of  a  court,  the  mortgage  is  gone,  and  has  effect  no 
longer. 

2.  Same — ceases  to  be  a  lien  when  the  debt  is  barred.  Where  the  debt  secured 
by  a  mortgage  is  barred  by  the  Statute  of  Limitations,  the  mortgage  becomes 
of  no  effect;  therefore,  where  no  steps  were  taken  to  foreclose  a  mortgage,  by 
sale  under  a  power,  for  nearly  eighteen  years  after  the  debt  became  due,  and 
no  act  was  done  by  the  creditor  or  his  assignee,  or  by  the  debtor  or  his  grantee, 
asserting  or  recognizing  the  debt  to  be  a  subsisting  demand,  it  was  held,  that 
a  sale  under  the  power  passed  no  title  to  the  purchaser. 

3.  Ejectment — mortgage  as  an  outstanding  title.  A  mortgage  with  which  the 
defendant  fails  to  connect  himself,  is  no  defense  in  an  action  of  ejectment. 
As  to  strangers,  the  mortgagor  is  regarded  as  the  owner  of  the  property,  and  a 
mortgage  made  by  a  plaintiff  in  an  action  of  ejectment  does  not  show  an  out- 
standing title  which  will  defeat  the  action. 

4.  Limitation — tohen  must  be  specially  pleaded.  The  general  rule  is,  that  the 
Statute  of  Limitations  must  be  pleaded,  and  the  reason  of  the  rule  is,  that  all 
defenses  of  confession  and  avoidance  must  be  affirmatively  pleaded;  but  the 
rule  has  no  application  where  the  cause  of  action  alleged  to  be  barred  is  not 
set  out  in  the  declaration  or  former  pleading.  In  ejectment,  where  the  plain- 
tiff relies  upon  a  sale  made  under  a  mortgage  after  the  debt  was  barred  by 
the  statute,  the  defendant  may  avail  himself  of  the  statute  as  against  the  title, 
under  the  genei^al  issue. 

5.  Same — arrested  by  bringing  suit  to  foreclose.  The  rights  of  any  one  hold- 
ing under  a  mortgagor  of  real  estate  may  be  affected  by  the  fact  of  foreclosure 
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proceedings,  or  the  fact  of  payment  of  interest,  or  payment  of  part  of  the  prin- 
cipal of  the  mortgage  debt  by  the  mortgagor  after  maturity,  and  before  the 
Statute  of  Limitations  has  run,  although  he  be  a  party  to  neither.  The  bring- 
ing of  suit  to  foreclose  will  arrest  the  running  of  the  statute,  although  the 
mortgagor  or  his  grantee  may  not  be  made  a  party. 

6.  The  grantee  of  a  mortgagor  is  not  a  party  to  the  payment  of  interest,  and 
is  not  bound  by  any  receipt  given  for  such  payment,  but  he  is  nevertheless 
affected  thereby,  in  so  far  as  regai-ds  his  defense  under  the  Statute  of  Limita- 
tions, and  although  no  party  to  a  judgment  on  the  notes,  and  not  bound  thereby 
as  to  the  amount  found  due,  still  his  right  to  avail  himself  of  the  running  of 
the  Statute  of  Limitations  is  affected  thereby. 

7.  Same — as  to  title  under  mortgage  sale  after  sixteen  years.  Where  a  sale  is 
made  of  mortgaged  premises,  under  a  power  in  the  mortgage,  more  than  six- 
teen years  after  the  maturity  of  the  debt,  the  purchaser,  in  order  to  show  title 
derived  through  the  sale,  in  an  action  of  ejectment,  must  prove  a  payment  on 
the  mortgage  less  than  sixteen  years  before  the  sale  by  the  mortgagee,  or  show 
a  judgment  on  the  debt  in  an  action  begun  less  than  sixteen  years  after  its 
maturity,  or  show  some  other  fact  preventing  the  bar  of  the  statute. 

8.  Same — entry  under  mortgage  barred  by  the  statute.  Where  possession  is 
taken  under  a  mortgage  before  the  right  of  entry  has  expired  by  lapse  of  time, 
the  party  may  defend  under  the  mortgage  in  ejectment  brought  by  the  mort- 
gagor after  the  mortgage  debt  is  barred  by  the  statute,  but  after  the  debt  is 
barred  the  right  of  entry  is  gone,  and  an  entry  under  a  dead  mortgage  will  not 
restore  its  vitality,  and  is  wrongful. 

Appeal  from  the  Circuit  Court  of  Ford  county;  the  Hon. 
Owen  T.  Reeves,  Judge,  presiding. 

This  is  ejectment,  brought  by  Emory,  March  20,  1877, 
against  Keighan  and  others,  claiming  in  fee  the  land  in  con- 
troversy. A  plea  of  not  guilty  was  interposed  by  defendants. 
On  this  issue  the  verdict  was  for  the  defendants.  Plaintiif 
moved  for  a  new  trial,  which  was  refused,  and  defendants  had 
judgment,  and  plaintiif  appeals.  The  evidence  is  all  preserved 
in  a  bill  of  exceptions. 

On  trial,  plaintiff  showed  title  in  Harrison  Tiner  in  July, 
1856,  and  to  show  title  in  himself  gave  in  evidence,  also,  a 
deed  of  trust,  dated  July  27,  1858,  and  recorded  August  12, 
1858,  conveying  the  property  to  Bartlett,  to  secure  to  McCul- 
lough  the  payment  of  a  promissory  note  of  Tiner  to  McCullough, 
for  the  sum  of  $430,  payable  in  six  months  from  that  date. 
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This  deed  contained  the  usual  covenants  of  title  and  freedom 
from  incumbrance,  and  the  usual  power  of  sale.  Also  a  deed, 
dated  August  5,  1861,  and  filed  for  record  August  9,  1861, 
made  by  Bartlett  to  the  plaintiff.  This  deed  recites  default 
in  payment  of  the  note,  and  a  sale  with  notice,  in  conformity 
to  the  conditions  of  the  power  in  the  deed  of  trust. 

Defendants  gave  in  evidence  a  mortgage  by  Tiner  to  A.  W. 
Mack,  made  December,  1856,  and  filed  for  record  May  17, 
1858,  but  gave  no  evidence  connecting  themselves  with  this 
mortgage.  Defendants  also  gave  in  evidence  a  note,  dated 
December  10,  1856,  made  by  Tiner  to  Truesdale,  for  $580, 
payable  one  year  from  date.  Also  a  mortgage  on  the  prem- 
ises in  controversy,  made  by  Tiner  to  Truesdale,  with  usual 
power  of  sale,  given  to  secure  that  note.  This  mortgage  was 
dated  February  12,  1857,  and  was  filed  for  record  May  11, 
1857. 

Plaintiif  objected  to  the  introduction  of  this  mortgage,  in- 
sisting that  on  the  face  of  the  papers  the  note  and  mortgage 
were  both  barred  by  the  Statute  of  Limitations,  and  presumed 
to  be  paid,  but  the  court  overruled  the  objection  and  plaintiff 
excepted. 

Defendants  also  gave  in  evidence  a  mortgagee's  deed  (made 
by  Joseph  W.  Cochrane,  as  assignee  of  Truesdale,)  to  the 
defendant  Keighan,  dated  December  10,  1875,  and  filed  for 
record  December  28,  1875.  This  deed  recites  a  sale  made, 
under  the  mortgage  of  the  premises,  by  Cochrane,  as  assignee, 
with  notice  thereof  published  on  the  11th  day  of  November, 
1875.  This  deed  recites  the  assignment  of  the  note  and  mort- 
gage to  Cochrane  by  Truesdale.  To  the  introduction  of  this 
deed  plaintiif  objected,  on  the  ground  that  before  the  proceed- 
ings of  the  sale  the  note  and  mortgage  were  barred,  and  hence 
Keighan  took  nothing  by  his  deed.  The  objection  was  over- 
ruled, and  plaintiif  excepted.  Plaintiif  then  proved,  that  on 
July  27,  1858,  Tiner  paid  the  Mack  mortgage  debt  in  full, 
and  Mack  released  the  same  under  seal,  and  the  release  was 
duly  recorded  August  12,  1858. 
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Mr.  Chas.  H.  Wood,  and  Mr.  C.  H.  Frew,  for  the  appel- 
lant. 

Mr.  J.  W.  Cochran,  and  Mr.  A.  Sample,  for  the  appellees. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

In  the  case  of  Pollock  et  al.  v.  liaison  et  al.  41  111.  517, 
decided  twelve  years  ago,  the  nature,  character  and  eifect  of  a 
mortgage  in  this  State  was  considered  and  determined.  It 
was  there  held  by  this  court,  that  the  existence  of  the  debt, 
for  the  securing  of  which  a  mortgage  is  given,  is  essential  to 
the  life  of  the  mortgage,  and  that  when  the  debt  is  paid,t  dis- 
charged, released,  or  barred  by  the  Statute  of  Limitations,  or 
by  a  judgment  of  a  court,  the  mortgage  is  gone,  and  has  effect 
no  longer. 

In  this  case  plaintiff 's  proof  made  a  good  prima  facie  case 
for  him.  The  defense  offered  was,  first,  the  prior  mortgage 
to  Mack.  This,  on  its  face,  was  no  defense.  Defendant  in 
no  way  connected  himself  with  the  mortgage.  As  to  strangers, 
the  mortgagor  is  still,  by  our  laws,  regarded  as  the  owner  of 
the  property,  and  a  mortgage  made  by  the  plaintiff  in  an  action 
of  ejectment  does  not  show  an  outstanding  title  which  will 
defeat  the  action.  (Hall  v.  Lance,  25  111.  277.)  Even  if  this 
were  not  the  law,  the  proof  shows  that  this  mortgage  debt  was 
fully  paid,  and  that  the  mortgage  was  released. 

The  second  ground  of  defense  was  the  mortgage  to  Trues- 
dale,  under  whom  Keighan  holds  possession.  The  debt 
secured  by  the  Truesdale  mortgage  became  due  on  December 
10,  1857.  The  first  act  done,  so  far  as  the  proofs  show,  in 
assertion  of  any  right  under  this  mortgage,  or  for  the  purpose 
of  enforcing  payment  of  this  debt,  was  the  publication  of  notice 
of  the  proposed  sale.  This  was  on  November  11, 1875,  nearly 
eighteen  years  after  the  debt  became  due.  For  more  than 
sixteen  years  after  condition  broken,  (if,  indeed,  the  condition 
were  broken  at  all,)  it  seems  no  act  was  done  by  the  creditor 
or  his  assignee,  or  by  the  debtor  or  his  grantee,  asserting  or 
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recognizing  this  debt  to  be  a  subsisting  demand.  If  this  be 
true  (and  so  it  must  be  taken  on  the  proofs  in  this  case),  the 
collection  of  the  debt  was  barred  by  the  Statute  of  Limitations, 
and  the  mortgage  became  of  no  effect.  {Pollock  v.  Maison, 
41  111.  517.) 

In  England,  it  is  held  that  the  right  of  entry  under  a  mort- 
gage may  be  tolled  by  the  lapse  of  time  ;  and  so  is  the  law  in 
Illinois.  In  England,  the  time  required  for  that  purpose  was 
the  time  prescribed  by  the  law  limiting  the  time  of  entry  by 
the  holder  of  the  absolute  title.  In  Illinois,  the  time  required 
to  toll  the  right  of  entry  under  a  mortgage,  is  that  prescribed 
by  the  Statute  of  Limitations  relating  to  actions  for  the  col- 
lection of  the  debt  secured  by  the  mortgage.  (Pollock  v.  Mai- 
son, supra. 

In  England,  actions  upon  bonds  were  limited  to  twenty 
years.  In  6  Modern,  case  23,  it  is  said :  "On  a  plea  of  solvit 
ad  diem,  where  the  bond  is  of  twenty  years  standing  and  no 
demand  proved  thereon,  it  shall  be  taken  to  have  been  paid 
at  maturity."  In  Illinois,  actions  on  promissory  notes  are 
limited  to  sixteen  years.  Under  the  rule  in  6  Modern,  supra, 
and  the  proofs  in  this  case,  the  debt  secured  by  the  Truesdale 
mortgage  must  be  taken  to  have  been  paid  at  maturity.  In 
such  case  there  never  was  any  right  of  entry  in  the  mortgagee 
or  in  his  assignee.  In  such  case,  the  condition  of  the  mort- 
gage was  never  broken.  By  the  very  words  of  the  mortgage, 
in  such  case,  it  then  became  void,  and  has  so  continued. 

But  it  is  insisted  that  the  Statute  of  Limitations  can  not 
avail  unless  it  be  pleaded.  The  general  rule  is,  that  the  stat- 
ute must  be  pleaded,  and  the  reason  of  the  rule  is,  that  all 
defenses  of  confession  and  avoidance  must  be  affirmatively 
pleaded.  In  their  very  nature  they  can  not  be  aptly  proved 
under  a  plea  which  simply  denies  the  allegations  of  the  plead- 
ing answered.  This  rule  has  no  application  where  the  cause 
of  action  alleged  to  be  barred  is  not  set  out  in  the  declaration 
or  former  pleading.  If  a  declaration  be  upon  the  covenants 
in  a  deed  and  their  breach,  under  pleas  denying  the  making 
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of  the  covenants  or  denying  the  breach  thereof,  it  would  not 
be  pertinent  to  the  issue  to  prove  that  the  breach  was  barred 
by  the  statute.  This,  being  a  defense  by  way  of  confession 
and  avoidance,  would  necessarily  have  to  be  specially  pleaded. 
(Owen  v.  DeBeauvoir,  5  Exch.  166.) 

In  this  case,  Emory,  by  his  declaration,  alleges  he  is  seized 
in  fee  of  this  land.  The  defendant,  by  the  plea  of  not  guilty, 
puts  in  issue  that  allegation,  and  plaintiff  gives  proof  of  title. 
Keighan,  to  disprove  that  allegation,  produces  his  mortgage 
as  a  former  grant  from  Tiner,  which  he  claims  defeats  Emory's 
title.  Emory  objects  that  this  mortgage  does  not  produce  this 
effect,  because  it  became  and  is  void  by  virtue  of  the  Statute 
of  Limitations.  It  is  plain,  from  the  reason  of  the  rule  as  to 
pleading  the  statute,  that  the  rule  can  have  no  application  to 
this  case.  This  question  was  necessarily  involved  in  Pollock 
v.  liaison,  sitpra,  although  the  matter  is  not  discussed.  Mai- 
son,  in  that  case,  as  plaintiff,  relied  upon  a  mortgage.  There 
was  no  special  plea  of  the  Statute  of  Limitations,  and  yet  this 
court,  under  the  plea  of  not  guilty,  in  that  case  held,  that 
unless  entry  was  made  under  the  mortgage  before  the  lapse  of 
sixteen  years,  the  plaintiff  could  not  recover  without  proving 
some  fact  avoiding  the  effect  of  the  statute. 

In  this  case,  on  the  face  of  the  papers,  the  debt  seems  to 
have  been  barred  by  the  lapse  of  time,  and  no  proof  is  offered 
tending  to  show  that  the  debt  had  been  kept  alive, either  by  a 
later  promise,  or  part  payment  at  a  later  day,  or  by  action 
upon  the  note  begun  before  the  lapse  of  sixteen  years  still 
pending  or  carried  to  judgment,  or  by  a  sale  under  the  power 
in  the  mortgage  made  before  the  debt  was  barred,  or  by  fore- 
closure proceedings  instituted  before  the  bar  of  the  statute 
occurred   and  still  pending  or  carried  to  judgment. 

It  is  suggested  that  the  foreclosure  sale  in  this  case  placed 
the  defendant  in  a  position  as  favorable  as  if  he  had  been  a 
purchaser  under  foreclosure  proceedings  to  which  Keighan 
had  not  been  made  a  party,  and  that  in  such  case  Emory  could 
not  recover  without  redemption;  and  for  support  of  this  sug- 
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gestion,  reference  is  made  to  Cutter  v.  Jones,  52  111.  85.  The 
supposed  analogy  fails  in  one  very  important  particular.  In 
Cutter  v.  Jones  the  foreclosure  proceedings  were  begun  before 
the  sixteen  years  had  run,  and  were  afterwards  prosecuted  to 
judgment,  so  that  the  debt  was  never  barred.  In  this  case, 
the  first  step  of  foreclosure  by  sale  under  the  mortgage  was  not 
taken  until  more  than  seventeen  years  had  run. 

The  point  made  in  that  case  was,  that  plaintiff,  who  was 
grantee  of  the  mortgagor,  was  not  made  a  party  to  the  bill  for 
foreclosure,  and  that  his  rights  were  not  affected  thereby.  This 
position  was  condemned  by  this  court,  upon  the  ground  that 
the  foreclosure  proceedings,  begun  before  the  lapse  of  sixteen 
years,  had  arrested  the  running  of  the  statute ;  and  the  cases 
of  Jackson  v.  Hudson,  Jackson  v.  Pratt,  and  Collins  v.  Tony, 
decided  in  New  York,  were  held  to  have  no  application  to 
that  case,  because,  in  those  cases,  there  had  been  no  entry 
under  the  mortgage,  and  no  foreclosure  proceedings  begun 
before  the  mortgage  became  extinguished. 

The  appellant  in  that  case  assumed  that,  because  he  was  not 
a  party  to  the  foreclosure  proceedings,  he  could  not  be  affected 
in  any  manner  thereby.  It  was  true  that  he  was  not  bound 
by  any  judgment  or  decree,  as  an  adjudication  in  a  case  where 
he  was  not  a  party;  yet  his  ability  to  insist  upon  the  lapse  of 
sixteen  years  as  a  bar  was  affected  thereby.  His  right  to  avail 
himself  of  the  statute  depended  upon  the  absence  of  all  legal 
proceedings  begun  within  that  time  for  the  collection  of  the 
debt,  and  afterwards  prosecuted  to  judgment.  As  a  means  of 
avoiding  the  bar  of  the  statute  it  was  not  necessary  that  the 
heir  or  grantee  of  the  mortgagor  should  have  been  a  party  to 
any  of  these  things. 

It  is  plain  that  the  rights  of  any  one  holding  under  the 
mortgagor  may  be  affected  by  the  fact  of  foreclosure  proceed- 
ings, or  the  fact  of  payment  of  interest,  or  payment  of  part  of 
the  principal  of  the  mortgage  debt,  by  the  mortgagor,  after  ma- 
turity, and  before  the  Statute  of  Limitations  has  run,  although 
he  be  a  party  to  neither.    So,  an  action  at  law  for  the  recovery 
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of  a  judgment  upon  the  mortgage  note,  brought  before  the  bar 
of  the  statute  upon  the  note,  arrests  the  running  of  the  statute, 
and  if  prosecuted  to  judgment,  even  after  the  lapse  of  the  six- 
teen years,  merges  the  note  in  the  judgment,  changes  the  form 
of  the  debt  and  extends  the  time  in  which  proceedings  may  be 
taken  to  compel  payment  of  the  debt,  until  the  time  for  bar- 
ring actions  on  the  judgment,  under  the  statute,  shall  have 
elapsed. 

#  The  grantee  of  the  mortgagor  is  not  a  party  to  the  payment 
of  interest,  and  is  not  bound  by  any  receipt  given  for  such 
payment.  He  is,  nevertheless,  affected  thereby,  in  so  far  as 
regards  his  defense  under  the  Statute  of  Limitations.  He  is 
not  a  party  to  the  judgment  on  the  note — is  not  bound  thereby 
as  to  the  amount  found  due ;  still,  his  right  to  avail  himself 
of  the  running  of  the  Statute  of  Limitations  is  affected  thereby. 
The  reason  plainly  is,  it  is  not  the  adjudication  as  such  that 
arrests  the  statute,  but  it  is  the  fact  that  the  party  holding  the 
debt,  or  the  party  owing  the  debt,  has  done  some  act  by  which 
the  running  of  the  statute  has  been  arrested,  and  by  reason 
of  which  the  statute  has  not  affected  the  debt. 

In  this  case,  had  the  defendant  proved,  on  the  trial,  a  pay- 
ment upon  the  debt,  less  than  sixteen  years  before  the  sale 
under  the  mortgage,  this  would  have  shown  vitality  in  the 
mortgage  at  the  time  of  the  sale,  and,  if  the  sale  be  otherwise 
valid,  would  have  shown  paramount  title  in  the  purchaser  at 
the  sale;  or  had  the  defendant  shown  a  judgment  at  law  for 
the  recovery  of  the  mortgage  debt,  in  an  action  begun  less 
than  sixteen  years  after  the  maturity  of  the  mortgage  debt, 
this  would  have  shown  vitality  in  the  mortgage  at  the  time  of 
the  sale  made  to  defendant  under  the  power  in  the  mortgage. 
Proof  of  any  fact  showing  that  the  Statute  of  Limitations 
had  not  run  against  the  mortgage  debt,  defendant  might  avail 
himself  of.  In  the  absence  of  some  such  proof,  the  mortgage 
must  be  regarded  as  dead,  and  of  no  effect. 

It  is  said,  however,  that  if  the  sale  under  the  mortgage  be 
inoperative,  the  defendant  was  in  possession  under  the  mort- 
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gage,  and  hence  could  defend  his  possession;  and  to  support 
this  position,  reference  is  made  to  Kilgour  v.  GocMey,  83  111. 
109.  The  difficulty  in  sustaining  that  position  is,  there  is 
nothing  in  the  proofs  to  show  that  the  entry  under  the  mort- 
gage in  the  case  at  bar  was  made  before  the  right  of  entry  had 
expired  by  the  lapse  of  time.  The  first  possession  of  the 
premises  shown  in  defendant  is  at  the  time  of  the  commence- 
ment of  this  action.  At  that  time,  under  the  proofs,  the  right 
of  entry  was  gone,  and  the  entry  was  unlawful,  and  can  not 
avail.  If  he  entered  under  the  mortgage  at  that  time,  he 
entered  under  a  dead  mortgage,  and  his  entry  could  not  give 
it  vitality. 

The  motion  for  a  new  trial  ought  to  have  been  sustained. 
The  judgment  must  be  reversed,  and  the  cause  remanded  for 

a  new  trial. 

Judgment  reversed. 


Heney  H.  Week 

v. 
Hattie  B.  Gand. 

1.  Appeal  from  county  court — who  entitled  to,  from  order  transferring  claim 
from  seventh  to  sixth  class.  Where  a  guardian  dies,  having  in  his  hands  funds 
belonging  to  his  ward,  his  surety  on  the  guardian's  bond,  although  not  a  party 
to  the  record,  has  a  right  to  appeal  from  an  order  of  the  county  court  transfer- 
ring a  claim  other  than  the  ward's,  allowed  as  of  the  seventh  class,  against  the 
estate  of  the  deceased,  and  ordering  the  administrator  to  pay  it  as  of  the  sixth 
class. 

2.  Administration  —  of  a  trust  estate.  Where  a  party  voluntarily  places 
his  property  in  the  hands  of  another,  to  control  and  manage  for  him  as  his 
agent,  and  afterwards,  upon  a  settlement,  takes  the  note  of  his  agent  for  the 
indebtedness  due  him,  and  the  agent  dies,  the  indebtedness  will  not  be  allowed 
as  a  claim  of  the  sixth  class  against  the  estate  of  the  deceased,  notwithstand- 
ing he  acted  as  the  confidential  adviser  of  the  creditor  in  the  management  and 
control  of  the  property  so  placed  in  his  hands.  The  relation  between  the  par- 
ties was  not  that  of  trustee  and  cestui  que  trust. 
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Appeal  from  the  Circuit  Court  of  Macoupin  county;  the 
Hon.  Charles  S.  Zane,  Judge,  presiding. 

Messrs.  S.  S.  &  E.  A.  Gilbert,  for  the  appellant. 

Mr.  Horace  Gwin,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

Hattie  B.  Gand,  appellee,  presented  a  claim  in  the  county- 
court  of  Macoupin  county,  against  the  estate  of  Charles  W. 
Weer,  which  was  allowed  in  the  seventh  class  of  claims.  Sub- 
sequently, she  presented  a  petition  to  the  county  court,  pray- 
ing that  her  claim  be  transferred  and  ordered  paid  as  a  claim 
of  the  sixth  class.  This  order  was  granted,  and  the  adminis- 
trator appealed  to  the  circuit  court,  where  the  judgment  of 
the  county  court  was  affirmed. 

It  appears  that  Charles  W.  Weer,  deceased,  was,  in  his  life- 
time, guardian  of  one  Virginia  Whitaker,  and  died  with  a 
large  amount  of  money  belonging  to  his  ward  in  his  hands. 
The  ward  presented  a  claim  against  his  estate,  which  was 
allowed  and  ordered  paid  as  a  claim  of  the  sixth  class.  The 
appellant  was  surety  on  the  guardian's  bond  executed  by  Weer, 
and  when  appellee  obtained  a  judgment  of  the  circuit  court 
that  her  claim  should  be  paid  as  a  sixth  class  debt,  he  appeared, 
prayed  for  and  obtained  an  appeal. 

The  first  question  presented  by  the  record  is,  whether,  under 
the  statute,  appellant  had  such  an  interest  in  the  subject  mat- 
ter of  the  litigation  as  gave  him  the  right  of  appeal.  Sec. 
123,  chap.  3,  E.  S.  1874,  page  126,  provides,  "  Appeals  shall  be 
allowed  from  all  judgments,  orders  or  decrees  of  the  county 
court,  in  all  matters  arising  under  this  act,  to  the  circuit  court, 
in  favor  of  any  person  who  may  consider  himself  aggrieved 
by  any  judgment,  order  or  decree  of  such  court,  and  from  the 
circuit  court  to  the  Supreme  Court,  as  in  other  cases,  and 
bonds  with  security  to  be  fixed  by  the  county  or  circuit  court, 
as  the  case  may  be."     This  act  expressly  confers  the  right  of 
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appeal  upon  any  person  aggrieved.  It  does  not  seem  to  be 
essential  that  the  person  aggrieved  should  be  a  party  of  record 
to  the  litigation  in  which  the  judgment  may  be  rendered. 
The  only  question,  then,  is,  whether  appellant  was  aggrieved 
by  the  judgment  rendered  in  this  case,  and  upon  this  point  we 
entertain  no  doubt. 

While  appellee's  claim  remained  in  the  seventh  class,  there 
were  probably  funds  sufficient  in  the  hands  of  the  administra- 
tor to  pay  and  discharge  all  claims  allowed  in  the  sixth  class, 
which  would  release  appellant  from  all  liability  on  the  guar- 
dian's bond;  but  when  appellee's  claim  was  transferred  to  the 
sixth  class,  it  would  of  course  share  with  the  claim  allowed  in 
favor  of  Virginia  Whitaker,  and  as  the  funds  would  not  be 
sufficient  to  pay  both  in  full,  that  would  leave  appellant  liable 
on  the  guardian's  bond.  Appellant  was,  therefore,  clearly 
aggrieved  by  the  action  of  the  court,  and,  under  the  statute, 
had  the  right  to  appeal. 

The  next  question,  and  indeed  the  important  one  in  the  case, 
is,  whether  appellee's  debt  against  the  estate  of  Chas.  W.  Weer 
is  of  such  a  nature  that  it  falls  within  the  sixth  clause  of  sec. 
70,  chap.  3,  R.  S.  1874,  page  116,  which  provides,  "Where  the 
decedent  has  received  money  in  trust  for  any  purpose,  his  ex- 
ecutor or  administrator  shall  pay  out  of  his  estate  the  amount 
thus  received  and  not  accounted  for,  as  a  sixth  class  claim." 
Was  the  money  held  by  the  deceased  received  in  trust  for  any 
purpose?  The  facts  in  regard  to  the  transaction  are  not  in 
dispute.  Appellee  received  from  her  father's  estate  some 
$6000  in  money  and  notes,  which  she  placed  in  the  hands  of 
Weer,  for  safe  keeping.  This  property  Weer  deposited  in  a 
bank,  and  as  money  was  collected  from  time  to  time,  it  was 
placed  to  the  credit  of  Weer  in  the  bank.  He  kept  an  account 
with  appellee,  furnishing  her  money  as  she  called  upon  him, 
and  charging  himself  with  interest  on  her  funds  in  his  hands. 
Finally,  Weer  furnished  appellee  a  complete  statement  of  the 
whole  transaction,  which  showed  the  amount  due  from  him, 
and,  in  settlement  of  the  account,  he  gave  her  his  promissory 
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notes  for  the  amount  shown  to  be  due.  There  is  no  doubt  in 
regard  to  the  fact  that  appellee  reposed  confidence  in  Weer ; 
that  he  acted  as  a  confidential  adviser,  agent,  and  finally  be- 
came a  debtor,  but  from  these  relations  it  by  no  means  follows 
that  a  trust  arose,  or  that  the  relation  of  trustee  or  cestui  que 
trust  existed. 

Where  one  person  employs  another  as  an  agent,  loans  money 
or  sells  property  on  credit,  a  confidence  and  trust  is  imposed, 
to  a  greater  or  less  extent,  and  yet  such  transactions  have 
never  been  regarded  by  courts  as  falling  within  any  recognized 
class  of  trusts. 

Story,  in  his  Equity  Jurisprudence,  sec.  964,  says :  aA  trust, 
in  the  most  enlarged  sense  used  in  English  jurisprudence,  may 
be  defined  to  be  an  equitable  right,  title  or  interest  in  prop- 
erty, real  or  personal,  distinct  from  the  legal  ownership  thereof; 
in  other  words,  the  legal  owner  holds  the  direct  and  absolute 
dominion  over  the  property,  in  view  of  the  law ;  but  the  in- 
come, profits  or  benefits  thereof  in  his  hands  belong  wholly  or 
in  part  to  others." 

Lord  Hardwicke,  in  Stuart  v.  Mellish,  2  Atk.  612,  defines 
a  trust  in  these  words :  "  A  trust  is  where  there  is  such  con- 
fidence between  parties  that  no  action  at  law  will  lie,  but  is 
merely  a  case  for  the  consideration  of  this  court." 

Law  writers  often  divide  trusts  into  four  general  classes, 
with  reference  to  their  creation :  express  trusts,  implied  trusts, 
resulting  trusts,  and  constructive  trusts.  The  facts  of  this 
transaction  do  not  bring  it  within  the  definition  of  either. 
Perry  on  Trusts,  13.  Nor  are  we  aware  of  any  principle  of 
law  under  which  the  money  due  from  the  deceased  to  appellee 
can  be  regarded  as  a  trust  fund.  Had  property  been  conveyed 
to  or  placed  in  the  hands  of  the  deceased  by  appellee's  father, 
or  some  other  person,  to  hold  for  the  use  and  benefit  of 
appellee,  then  a  trust  wrould  have  been  created  which  a  court 
of  equity  would  have  protected,  and  compelled  the  application 
of  the  property  to  the  uses  and  purposes  of  the  trust,  but  such 
is  not  this  case. 
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Appellee  voluntarily  placed  her  property  in  the  hands  of 
Weer,  to  control  and  manage  for  her.  Upon  a  settlement, 
he  became  her  debtor,  and  gave  his  notes  as  evidence  of  the 
indebtedness.  She  occupied  the  same  relation  to  the  estate, 
upon  the  death  of  Weer,  as  any  ordinary  creditor.  The  case, 
in  principle,  does  not  differ  from  Doyle  v.  Murphy,  22  111.  502, 
where  it  was  held  that  courts  of  equity  will  not  assume  juris- 
diction to  establish  trusts  in  every  case  where  confidence  has 
been  reposed,  or  a  credit  given.  See,  also,  Steele  v.  Clark,  77 
111.  471. 

We   are  of  opinion  the  court  erred  in  allowing  appellee's 

claim  in  the  sixth  class,  and  for  that  reason  the  judgment  will 

be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Philip  D.  Railsback  et  al. 

v. 

Philip  A.  Williamson  et  al. 

1.  Resulting  trust — evidence  to  show.  Where  a  guardian  appointed  by 
will  loaned  money,  taking  a  note  secured  by  a  mortgage  payable  to  himself, 
he  being  described  therein  as  executor  of  the  estate  of  the  deceased  father  of 
his  wards,  it  was  held  that  this  was  by  no  means  conclusive  evidence  that  the 
money  loaned  was  that  of  his  wards,  and  on  bill  filed  by  them  many  years 
after  to  reach  the  land  after  foreclosure  of  the  mortgage,  and  its  purchase  by 
the  guardian,  where  it  appeared  that  the  guardian  had  accounted  for  all  the 
money  shown  to  have  come  to  his  hands,  with  interest,  and  settled  with  the 
probate  court,  procured  his  discharge  and  paid  all  taxes  on  the  land  with  his 
own  money,  it  was  held,  that  no  relief  could  be  granted  thereon,  and  the  bill 
was  dismissed. 

2.  Guardian  and  ward — clear  proof  required  to  impeach  guardian's  account. 
After  the  lapse  of  many  years  from  the  final  settlement  of  a  guardian  with  his 
wards  after  their  majorit}',  satisfactory  evidence  will  be  required  to  show  that 
he  holds  funds  in  his  hands  not  accounted  for  in  his  settlement. 

3.  Chancery — clear  proof  required  when  claim  is  stale.  A  court  of  equity 
will  not  readily  lend  its  aid  to  establish  a  stale  claim  made  many  years  after 
the  transaction  out  of  which  it  arises,  and  after  the  death  of  the  party  whose 
estate  is  sought  to  be  charged,  without  the  clearest  proof  of  its  justness. 
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Appeal  from  the  Circuit  Court  of  Tazewell  county ;  the 
Hon.  John  Burns,  Judge,  presiding. 

Messrs.  Roberts  &  Green,  for  the  appellants. 

Mr.  C.  J.  Elliott,  for  the  appellees. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

In  1837,  George  Miller,  by  his  last  will  and  testament, 
appointed  Thomas  F.  Railsback,  since  deceased,  guardian  of 
his  two  children,  Elizabeth  and  Philip  Miller.  After  the 
death  of  George  Miller,  which  occurred  shortly  after  the  making 
of  the  will,  the  guardian  appointed  assumed  the  trust  imposed 
by  the  will  and  entered  upon  its  discharge.  According  to 
the  stipulation  found  in  the  record,  there  came  to  the  hands  of 
the  guardian  at  different  times  funds  belonging  to  his  wards 
amounting  in  the  aggregate  to  $3700.53,  all  of  which  he  ac- 
counted for  to  the  probate  court,  together  with  the  interest  and 
proceeds.  On  the  13th  day  of  May,  1850,  Elizabeth,  who  had 
then  intermarried  with  Stephen  A.  Williamson,  had  become 
of  age,  when  her  guardian  made  a  final  settlement  of  the  funds 
in  his  hands  before  the  probate  court,  and  on  producing  a 
receipt  in  full  for  the  amount  found  to  be  due  to  her,  on 
such  settlement,  it  was  ordered  by  the  court  that  the  guardian 
stand  discharged  from  further  duties  in  that  behalf.  On  the 
7th  day  of  December,  1857,  after  Philip  Miller,  who  is  one  of 
the  complainants,  had  become  of  age,  Jie  had  an  accounting 
with  his  guardian,  concerning  his  acts  as  such,  and  on  pro- 
ducing to  the  court  a  receipt  from  his  ward  for  all  that  was 
found  to  be  due  to  him,  it  was  ordered  that  the  guardian  stand 
discharged  from  all  further  duties  in  regard  to  his  trust.  That 
was  the  end  of  all  proceedings  had  in  the  probate  court  con- 
cerning the  estates  of  the  wards.  In  1853,  Elizabeth  died, 
leaving  her  surviving  two  children,  Philip  A.  Williamson  and 
Ellen  Williamson,  who,  with  Philip  Miller,  the  surviving 
ward,  are  complainants  in  this  bill. 
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The  matters  set  forth  in  the  bill,  upon  which  the  right 
to  relief  is  predicated,  may  be  succinctly  stated  :  In  1846, 
Thomas  F.  Railsback  loaned  to  one  Augustus  A.  Howell  the 
sum  of  $150,  and  as  security  took  a  mortgage  on  the  land  in- 
volved in  this  litigation.  It  is  charged,  the  funds  used  in 
making  that  loan  were  funds  belonging  to  his  wards.  The 
note  taken  was  made  payable  to  "  Thomas  F.  Railsback, 
executor  of  the  estate  of  George  Miller,  deceased,"  and  so  he 
was  described  in  the  mortgage.  Default  having  been  made  in 
payment  of  the  sum  secured,  Thomas  F.  Railsback,  describing 
himself  as  in  the  note  and  mortgage,  filed  a  bill  to  foreclose 
the  mortgage,  and  such  proceedings  were  had  thereon  that  a  sale 
of  the  mortgaged  premises  was  ordered,  at  which  he  became  the 
purchaser  of  the  land  described  in  the  mortgage,  and  thereafter- 
wards  treated  the  land  as  his  own.  The  object  of  the  bill  is 
to  have  established,  in  favor  of  complainants,  a  resulting  trust 
in  the  land  and  for  an  account  of  the  rents  and  profits  against 
the  devisees  and  subsequent  purchasers  in  possession.  On 
the  hearing,  the  court  dismissed  the  bill  as  to  Philip  Miller 
because  of  his  laches  in  challenging  the  validity  of  the  sale  of 
the  land  to  his  guardian,  but  decreed  relief  as  prayed  for  in 
favor  of  the  heirs  of  the  deceased  ward.  Philip  Miller,  as  well 
as  defendants,  have  assigned  errors  on  the  record. 

There  is  one  view  we  think  is  conclusive  of  the  case,  and 
that  is,  no  satisfactory  evidence  was  produced  that  the  money 
loaned  to  Howell  belonged  to  the  estate  of  the  wards.  The 
fact  their  guardian  took  the  note  to  himself  as  executor  of  their 
father's  estate,  by  no  means  affords  any  conclusive  evidence  of 
what  funds  were  used  in  making  the  loan  to  Howell.  He  was 
not  the  executor  who  administered  the  estate.  The  testator 
died  in  Tennessee,  and  the  executor  named  in  the  will  settled 
the  estate  under  the  laws  of  that  State,  and  paid  over  the  funds 
due  the  heirs  to  their  guardian,  who  seems  to  have  resided  in 
this  State  at  the  time.  The  proof  is,  the  guardian  had  money 
of  his  own  to  loan,  and  there  is  testimony  that  in  another  trans- 
action, he  took  the  evidence  of  the  indebtedness  to  himself  in 
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the  same  way  from  another  party.  What  reason  he  may  have 
had  for  so  doing  is  a  matter  of  no  consequence.  It  distinctly 
appears  that  from  the  time  Howell  left  the  State,  which  was 
some  time  before  the  mortgage  was  foreclosed,  although  Rails- 
back  paid  all  taxes  on  the  land  through  a  series  of  years  before 
any  final  settlement  was  made  with  his  wards,  he  never,  in  any 
of  his  reports  to  the  probate  court,  charged  them  with  such 
taxes,  nor  did  he  treat  the  land,  at  any  time,  or  the  money 
loaned  to  Howell,  as  any  part  of  the  estate  of  his  wards.  On 
the  contrary,  he  always  acted  in  regard  to  the  mortgage  in- 
debtedness as  if  it  were  his  own.  As  a  further  security,  he 
bought  the  land  for  taxes  long  before  the  foreclosure  of  the 
mortgage,  yet  it  does  not  appear  any  part  of  the  funds  used 
for  that  purpose  were  charged  to  his  wards. 

Another  singular  fact  is,  this  record  is  barren  of  any  evi- 
dence that  shows  that  any  funds  came  to  the  hands  of  the 
guardian  other  than  those  the  stipulation  shows  he  faithfully 
accounted  for,  with  the  interest  and  proceeds.  So  far  as 
anything  is  made  to  appear  in  the  record,  the  wards  may 
have  received  all  that  was  coming  to  them  from  their  guar- 
dian. It  will  be  noticed  this  bill  was  not  filed  until  1872, 
which  was  several  years  after  the  death  of  the  guardian,  who 
alone  could  give  any  definite  account  of  what  funds  were  used 
in  making  the  Howell  loan.  After  the  lapse  of  so  many 
years  from  final  settlement  with  the  wards  after  reaching  their 
majority,  there  ought  certainly  to  be  some  evidence,  other  than 
mere  conjecture,  that  the  funds  of  the  estate  had  not  all  been 
accounted  for  in  such  settlements  to  justify  a  decree  for  any 
relief  in  favor  of  complainants.  That  evidence  is  wanting  in 
this  case. 

Complainant  Miller  had  resided  within  a  few  miles  of  the 
land  for  near  thirty-four  years,  and  he  admits  it  had  been 
twenty  years  since  he  had  heard  reports  concerning  the  validity 
of  the  title  to  the  land.  The  deceased  ward  resided  in  the 
same  neighborhood  after  she  became  of  age  until  her  marriage. 
All  that  it  is  now  insisted,  that  affects  the  title,  were  then 
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matters  of  record,  and  accessible  to  parties  interested,  yet  no 
claim  is  put  forth  for  more  than  thirty  years  after  the  loan 
was  made  on  the  land,  and  after  the  death  of  the  guardian, 
when,  in  the  nature  of  things,  it  is  difficult  to  defend  against 
the  charges  of  a  breach  of  duty  preferred  against  him,  by  proof 
of  the  facts  as  they  actually  existed  at  the  time.  Equity  will 
not  readily  lend  its  aid  to  establish  a  claim  so  stale  as  the  one 
put  forth,  without  the  clearest  proof  of  its  justness.  No  such 
evidence  is  found  in  this  record. 

The  decree  in  favor  of  the  heirs  of  the  deceased  ward  will 
be  reversed,  and  the  bill  dismissed  as  to  them,  and  the  decree 
dismissing  the  bill  as  to  the  other  complainants  affirmed. 

Decree  affirmed  in  part,  and  in  part  reversed. 


E.  E.  Clark 

v. 
William  E.  Robinson. 

1.  Election — ballot  not  giviny  full  name.  In  an  election,  where  there  were 
two  candidates  for  the  office  of  circuit  clerk,  one  of  whom  was  E.  E.  Clark,  a 
ballot  cast  for  "  E.  Clark "  for  clerk  of  the  circuit  court,  and  another  for 
"  Clark  "  for  same  office,  were  not  counted  for  "  E.  E.  Clark  "  :  Held,  that  they 
should  have  been  counted  for  him. 

2.  Same — ballot  with  names  of  tioo  candidates  for  same  office.  Where  a  ballot 
cast  at  an  election  had  the  name  "Clark  "  written  on  it,  and  "  W.  E.  Robinson," 
printed,  with  the  words  "for  clerk  of  the  circuit  court,"  erased,  it  was  held 
right  not  to  count  the  same  for  either  of  the  two  candidates. 

3.  Same  —  ballots  construed  as  to  name  of  candidate.  At  an  election,  where 
there  were  but  two  candidates  for  circuit  clerk,  E.  E.  Clark  and  William  E. 
Robinson,  it  was  held,  that  three  votes  cast  respectively  for  "W.  E.  Robso," 
"Robertson,"  and  "W.  E.  Robers,"  for  clerk  of  the  circuit  court,  should  be 
counted  for  William  E.  Robinson.  And  when  the  name  "E.  E.  Clark,"  in  the 
printed  ballot,  was  erased,  and  the  word  "  Robin — "  written  on  the  margin  of 
the  left  of  the  words  "  for  circuit  clerk,"  with  a  light  mark  at  the  end  of  the 
name,  a  half  inch  long,  it  was  held,  that  the  vote  should  have  been  counted  for 
Robinson. 
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4.  Same — vote  of  foreigner  not  naturalized.  In  a  contested  election,  where  the 
proof  shows  that  persons  of  foreign  birth  voted  who  had  only  made  declara- 
tions of  their  intention  to  become  citizens  of  the  United  States,  it  was  held, 
that  their  votes  should  not  be  counted. 

5.  Same — right  of  person  to  vote — defect  of  mental  powers.  A  person  who  is 
capable  of  doing  ordinary  work,  and  transacting  business,  who  knows  money 
and  its  value,  makes  his  own  contracts  and  does  his  own  trading,  or  a  person 
vacillating  and  easily  persuaded,  or  a  person  who  has  been  laboring  under 
some  kind  of  illusion  or  hallucination,  but  not  so  as  to  incapacitate  him  for 
the  general  management  of  business,  which  illusion  or  hallucination  is  not 
shown  to  extend  to  political  matters,  can  not  be  denied  the  privilege  of  the 
elective  franchise  on  the  ground  of  a  want  of  mental  capacity. 

6.  Same — proof  of  qualification  of  unregistered  voter.  The  vote  of  an  unreg- 
istered voter,  received  by  the  judges  of  election  on  his  affidavit,  will  not  be 
rejected  because  the  other  proof  of  his  qualification  was  made  by  a  person  not 
a  householder  and  registered  voter.     The  statute  in  this  respect  is  directory. 

7.  Same — vote  presumed  to  be  legal.  The  presumption  of  the  legality  of  a 
vote  in  no  way  depends  upon  the  omission  to  challenge  or  object  to  it,  or  any 
presumed  knowledge  of  the  judges  of  election,  but  it  arises  from  the  fact  of 
its  having  been  deposited  in  the  ballot  box.  When  once  deposited,  it  will  be 
presumed  to  be  a  legal  vote  until  there  is  evidence  to  the  contrary. 

8.  Same — delivery  of  ballot  by  sick  person.  Where  a  sick  person  is  brought 
in  a  carriage  to  the  window  of  the  school  house  in  which  an  election  is  held, 
and  reaches  out  his  ballot  to  one  of  the  judges,  who  extends  his  hand  through 
the  window,  but  not  being  able  to  reach  far  enough,  a  person  standing  by 
hands  it  to  the  judge,  in  whose  sight  it  is  until  received  by  him,  such  person's 
vote  can  not  be  rejected  on  the  ground  of  not  having  been  personally  given. 

9.  Same  —  residence  of  pauper.  A  pauper  remaining  at  the  county  poor 
house,  and  sent  there  from  another  township,  does  not  acquire  a  residence  in 
the  township  in  which  the  poor  house  is  located,  so  as  to  entitle  him  to  vote  in 
the  latter  township. 

10.  Persons  under  legal  disability  or  restraint,  persons  of  non-sane  memory, 
or  persons  in  want  of  freedom,  are  incapable  of  losing  or  gaining  a  residence 
by  acts  performed  by  them  under  the  control  of  others.  There  must  be  an  act 
of  volition  by  persons  free  from  restraint  and  capable  of  acting  for  themselves, 
in  order  to  acquire  a  change  of  residence.  A  person,  by  being  removed  from 
his  town  to  the  county  poor  house  in  a  different  town,  does  not  thereby  lose  his 
residence  in  the  town  from  which  he  came. 

11.  Same — rejection  of  double  ballot.  There  is  no  warrant  of  law  for  reject- 
ing a  numbered  ballot  because  it  is  folded  with  one  which  is  not  numbered. 

12.  Same — place  of  voting — change  of  towns.  Where  the  division  of  a  county 
into  townships  is  shown,  by  the  records  of  the  county,  to  justify  persons  resi- 
ding in  one  of  the  towns  thus  established  in  voting  in  an  adjoining  one,  it 
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must  be  shown  the  boundaries  of  the  towns  have  been  changed  by  the  board  of 
supervisors  according  to  law.  Proof  that  such  persons  were  assessed  in  the 
adjoining  town,  paid  taxes  and  -worked  roads  therein,  is  not  sufficient  to  show 
a  change.  If  there  was  no  record,  such  proof,  it  seems,  might  be  received  as 
evidence  of  a  change,  if  of  sufficient  antiquity. 

13.  Same — evidence  of  identity  of  voter.  Where  a  person  by  the  name  of 
Peter  Mason  voted  at  an  election,  and,  on  a  contest  of  the  election,  a  man  of 
that  name  was  called  as  a  witness,  and  who  showed  he  was  of  foreign  birth, 
and  had  never  been  naturalized,  it  was  held,  that,  as  he  was  found  in  the  same 
county,  it  would  be  presumed,  from  the  identity  of  name,  that  the  witness  was 
the  person  who  voted. 

Appeal  from  the  County  Court  of  Coles  county;  the  Hon. 
"W.  E.  Adams,  Judge,  presiding. 

Mr.  O.  B.  Ficklin,  Mr.  A.  J.  Fryer,  and  Mr.  H.  S. 
Clark,  for  the  appellant. 

Mr.  Charles  Bennett,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  a  proceeding  commenced  by  the  appellant  herein, 
E.  E.  Clark,  in  the  county  court  of  Coles  county,  at  the  De- 
cember term,  1876,  to  contest  the  election  held  on  the  7th  day 
of  November,  1876,  in  that  county,  for  clerk  of  the  circuit 
court  of  the  county.  The  cause  was  heard  by  the  county  court 
at  the  July  term,  1877,  and  judgment  given  against  appellant, 
from  which  this  appeal  was  taken. 

The  board  of  canvassers  declared  that  there  were  cast  for 
the  office,  2943  votes  for  the  appellee,  William  E.  Robinson, 
and  2927  for  appellant,  giving  a  majority  of  16  votes  for 
appellee. 

In  one  election  district,  one  ballot  was  cast  for  "  E.  Clark  " 
for  clerk  of  the  circuit  court,  and  one  other  ballot  for  "  Clark  " 
for  clerk  of  the  circuit  court,  neither  of  which  was  counted 
for  appellant.  Appellee  admits  that  these  two  ballots  were 
intended  to  be  cast  for  appellant.  They  should  have  been 
counted  for  him.      Talkington  v.  Turner,  71  111.  234. 

One  ballot  had  "  Clark"  written  on  it,  and  "  W.  E.  Eobin- 
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son/'  printed,  with  "  for  clerk  of  the  circuit  court,"  erased. 
It  was  counted  for  neither  contestant  nor  defendant.  Appel- 
lant claims  it  should  have  been  counted  for  him;  that  the  per- 
son casting;  this  ballot  must  have  taken  the  line  containing  the 
words  "for  clerk  of  the  circuit  court"  for  the  one  containing 
the  words  "  William  E.  Robinson,"  and  thus  have  mistakenly 
erased  the  former,  instead  of  the  latter.  This  may  have  been 
so,  but  it  is  only  matter  of  conjecture.  There  is  nothing  to 
show  that  the  voter  intended  to  do  any  other  thing  than  what 
he  did  do,  except  the  appearance  of  the  ballot.  The  name  of 
the  office  is  erased,  so  that  two  persons  appear  to  be  voted  for, 
without  designation  of  the  office.  Had  not  the  words  "  for 
clerk  of  the  circuit  court "  been  erased,  the  ballot  would  have 
contained  two  names  for  the  same  office.  By  §  58,  p.  459, 
Rev.  Stat.  1874,  if  more  persons  are  designated  for  any  office 
than  there  are  candidates  to  be  elected,  such  part  of  the  ticket 
shall  not  be  counted  for  either  of  the  candidates.  We  do  not 
see  what  could  properly  be  done  with  such  a  ballot,  except  as 
was  done,  not  to  count  it  for  either  candidate. 

Appellant  challenges  the  four  votes  of  Herbert  Kittle,  Wm. 
Harpin,  Robert  Waller  and  Ernest  Walther,  which  were 
counted  for  appellee,  on  the  ground  that  these  persons  were 
foreign  born,  and  never  naturalized  as  citizens  of  the  United 
States.  Upon  an  examination  of  the  evidence,  it  appears  to 
sustain  the  objection;  it  shows  that  these  persons  had  but 
made  declarations  of  their  intentions  to  become  citizens  of  the 
United  States,  and  these  votes  should  not  be  counted  for 
appellee. 

Appellant  objects  to  the  five  votes  of  Josh  Edington,  John 
Goodwin,  Thomas  Halbrook,  Pont  Elkin  and  George  W. 
Matthews,  counted  for  appellee,  that  the  persons  casting  them 
were  non  compotes  mentis. 

Upon  this  subject,  Judge  Cooley,  in  his  work  on  Const. 
Lim.  599,  remarks:  "In  some  States,  idiots  and  lunatics  are 
also  expressly  excluded ;  and  it  has  been  supposed  that  these 
unfortunate  classes,  by  the  common  political  law  of  England 
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and  of  this  country,  were  excluded  with  women,  minors  and 
aliens,  from  exerdising  the  right  of  suffrage,  even  though  not 
prohibited  therefrom  by  any  express  constitutional  or  statu- 
tory provision,"  citing  Cushing's  Legislative  Assemblies,  §§ 
24,  27. 

There  is  in  this  State  no  express  exclusion  by  constitution 
or  statute.  Without  further  remark  upon  the  legal  question, 
we  deem  it  sufficient  to  say  that  we  do  not  regard  the .  testi- 
mony as  bringing  these  persons  within  the  description  of  the 
above  named  classes.  In  regard  to  Thomas  Halbrook,  who  is 
most  obnoxious  to  the  objection,  in  the  amount  of  adverse 
professional  testimony,  there  is  the  testimony  of  three  witnesses, 
in  whose  several  employ  he  had  been  at  different  times,  that 
he  is  a  good  hand  at  farm  work,  and  in  both  saw  and  grist 
mills ;  that  he  needs  no  instruction  about  his  work,  does  the  same 
work  and  receives  the  same  pay  as  other  hands,  knows  money 
and  its  value,  makes  his  own  contracts,  does  his  own  trading 
and  takes  care  of  his  own  money,  reads,  converses  freely,  talks 
and  laughs  like  other  men,  but  owing  to  some  disease  he  had 
at  some  time,  his  speech  is  imperfect — yet  three  medical  ex- 
perts, whose  opinions  we  are  urged  to  accept  as  conclusive, 
pronounce  him  an  idiot.  They  differ,  in  their  ideas  of  an 
idiot,  from  Blackstone.  He  says :  "  An  idiot,  or  natural  fool, 
is  one  that  hath  had  no  understanding  from  his  nativity,  and 
therefore  is,  by  law,  presumed  never  likely  to  attain  any." 
aA  man  is  not  an  idiot,  if  he  have  any  glimmering  of  reason, 
so  that  he  can  tell  his  parents,  his  age,  or  the  like  common 
matters."  1  Black.  Comra.  302,  303.  It  is  but  justice,  however, 
that  this  testimony  should  be  allowed  the  benefit  of  the  remark 
in  Taylor  on  Medical  Jurisprudence,  743,  "but  many  medico- 
legal writers  apply  the  term  idiot  to  one  who  does  manifest 
capacity  to  receive  instruction,  although  in  a  low  degree." 

The  only  witness  testifying  against  Pont  Elkin  is  a  physi- 
cian, who  says  that  he  does  not  think  Elkin  insane,  but  that 
he  does  not  think  him  compos  mentis;  that  a  man  vacillating, 
easily  persuaded  to  do  anything,  is  not  properly  compos  mentis. 
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The  testimony  with  regard  to  the  others,  Edington,  Good- 
win and  Matthews,  was  to  much  the  same  effect  as  that  in 
respect  to  Halbrook,  as  regards  mental  capacity.  The  evidence 
shows  that  for  some  years  Matthews  has,  at  times,  labored 
under  some  kind  of  illusion  or  hallucination,  but  not  to  such 
an  extent  as  to  incapacitate  him  from  the  general  management 
of  his  business.  This  hallucination  does  not  seem  to  have  at 
all  extended  to  political  matters,  and  the  evidence  shows  that, 
on  the  day  of  election,  he  conducted  himself  with  entire  pro- 
priety. As  respects  the  others,  witnesses  testify  to  peculiari- 
ties and  eccentricities  indicative  of  mental  deficiency  to  some 
extent,  but  we  can  not  think  that  persons  possessing  the  de- 
gree of  understanding  which  these  are  shown  to  have  had,  are, 
on  the  account  of  mental  incapacity,  to  be  denied  the  privi- 
lege of  the  exercise  of  the  elective  franchise.  We  can  allow  to 
the  medical  opinions  no  controlling  force,  but  such  weight 
only  as  we  deem  them  entitled  to  in  view  of  the  facts  in  evi- 
dence.    We  find  no  error  in  counting  these  votes  for  appellee. 

It  is  claimed  by  appellant  that  L.  D.  Hoyt,  Joseph  John- 
son, John  H.  Harper  and  A.  Tumalt,  whose  votes  were  counted 
for  appellee,  were  minors.  As  to  Tumalt,  he  Will  be  further 
remarked  upon  in  another  connection.  We  find  the  evidence 
sustains  this  objection  as  to  Hoyt,  but  not  as  to  the  others. 
The  vote  of  Hoyt  should  not  be  counted  for  appellee. 

It  is  objected  to  sixteen  votes  counted  for  appellee,  that  the 
persons  casting  them  were  not  registered,  and  that  their  affida- 
vits of  their  qualifications  as  voters,  which  were  received  by 
the  judges  of  election,  were  defective  in  the  particular  that 
the  persons  by  whose  oaths  the  affidavits  were  supported  were 
not  registered  voters  and  householders,  as  it  is  required  by  the 
statute  they  should  be.  Some  of  these  persons  are  shown 
affirmatively  to  have  been  legal  voters.  As  respects  the  others, 
there  is  no  evidence  upon  the  subject,  whether  they  were  or 
not  legal  voters.  We  think  this  case  must  be  taken  to  be 
covered  by  the  decision  in  Bale  v.  Irwin,  78  111.  170,  which 
affirmed  the   legality  of  the  votes   of  non-registered  voters, 
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which  had  been  received  in  that  case,  although  there  had  been 
no  attempt  whatever  to  furnish  the  required  affidavit  and 
proof,  holding  that  the  presumption  must  be,  the  votes  having 
been  received,  that  the  persons  were  legal  voters.  To  be  sure 
there  is  a  slight  difference  in  the  case  here,  with  some  of  the 
voters,  in  the  respect  of  being  challenged,  and  objections  to 
their  voting.  It  was  said,  in  Dale  v.  Irwin,  "  It  does  not 
appear  these  voters  (unregistered  ones)  were  challenged,  or  any 
objections  made  to  their  voting,  and  the  presumption  must  be, 
they  were  legal  voters,  and  so  known  to  the  judges  of  the 
election."  In  the  case  before  us,  four  of  the  voters  were  chal- 
lenged at  the  polls,  and  they  attempted  to  furnish  affidavits 
and  proof  of  their  qualification  to  vote.  Four  others  were 
required  by  the  judges  to  furnish  like  affidavits  and  proof,  and 
attempted  to  do  so.  Two  more  were  told  by  the  judges  of 
election  that  they  were  not  registered,  and  they  attempted  to 
furnish  the  affidavits  and  proof.  Six  others  attempted  to  fur- 
nish such  affidavits  and  proof;  all  made  the  required  affida- 
vits. 

The  words  of  the  statute  are  express,  that  no  vote  shall  be 
received  at  any  State  election,  if  the  name  of  the  person  offer- 
ing to  vote  be  not  on  the  register,  unless  such  person  shall 
furnish  to  the  judges  of  the  election  his  affidavit  that  he  is  an 
inhabitant  of  the  district,  and  entitled  to  vote  therein,  and 
prove,  by  the  oath  of  a  householder  and  registered  voter  of  the 
district,  that  he  knows  such  person  to  be  an  inhabitant  of  the 
district. 

The  presumption  of  the  legality  of  a  vote  in  no  way  depends 
upon  the  omission  to  challenge  or  object  to  it,  or  any  presumed 
knowledge  of  the  judges  of  election,  but  it  arises  from  the 
fact  of  the  deposition  of  the  ballot  in  the  ballot  box.  A  vote 
so  deposited  is  presumed  to  be  a  legal  vote,  until  there  is  evi- 
dence to  the  contrary.  And  there  is  no  exception  in  the  pro- 
hibitory words  of  the  statute.  The  decision  in  Dale  v.  Irwin 
did  not  go  upon  the  principle  of  there  being  no  challenge  of 
the  voter,  or  objection   made   to   his  voting,  or   of  presumed 
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knowledge  of  the  judges  of* election  upon  the  subject,  but 
upon  the  ground  that  the  prohibition  of  the  statute  in  this 
regard  was  but  directory,  against  receiving  such  a  vote,  and 
that  failure  of  observance  of  this  direction  would  not  inval- 
idate a  vote  which  had  been  received  by  the  judges  of  election 
as  sufficient,  and  deposited  in  the  ballot  box ;  but,  once  there, 
the  presumption  would  be  that  it  was  a  legal  vote,  notwith- 
standing the  express  prohibitory  words  of  the  statute  against 
receiving  the  vote.  We  find  no  error  in  counting  these  votes 
for  appellee. 

It  is  objected  to  the  votes  of  Frank  Hamlin,  G.  W.  Peters 
and  James  Saunders,  that  they  did  not  personally  deliver  their 
ballots  to  the  judges  of  election,  and  that  thus  their  votes  were 
not  personally  given,  but  by  proxy ;  and  that,  in  all  elections  of 
a  public  nature,  every  vote  must  be  personally  given.  2  Kent 
Com.  354,  11th  ed.  The  facts,  as  shown  by  the  evidence  of  two 
judges  of  election,  were,  that  these  voters,  being  sick,  came 
to  the  polls  in  carriages,  and,  being  driven  up  to  the  window 
in  the  school  house  where  the  polls  were  held,  each  reached 
out  his  ballot  to  one  of  the  judges  of  the  election,  who  ex- 
tended his  hand  through  the  window  to  receive  it,  and  their 
hands  lacking  about  two  feet  of  meeting,  some  person  stand- 
ing by  took  the  vote  from  the  voter's  hand  and  passed  it 
to  the  judge;  they  testifying  that  the  ballots  were  in  their 
sight  from  the  time  they  left  the  voters"  hands  till  they  were 
deposited  in  the  ballot  box. 

We  consider  these  votes  as  having  been  personally  given. 
The  objection  is  not  well  taken. 

The  votes  of  64  persons,  which  were  counted  for  appellee, 
are  assailed  on  the  ground  that  the  voters  had  no  residence  or 
permanent  abode  in  the  election  district  where  they  voted ;  or 
that  their  residence  in  the  State,  county  or  voting  district,  was 
not  of  sufficient  length  of  time  to  entitle  them  to  vote.  Six 
persons  of  this  class,  John  Barrett,  John  Golliday,  Thomas 
McGill,  John  Sherman,  John  Lake  and  Joseph  Daniels,  who 
voted  in  Ashmore  township,  were,  at  the  time,  paupers  at  the 
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county  poor  house,  which  is  located  in  Ashmore  township. 
They  were  all  sent  there  from  other  townships.  None  of  these 
had  a  residence — to  constitute  which,  under  our  statute,  a  per- 
manent abode  is  necessary — .in  Ashmore  township  at  the  time 
of  the  election,  but  were  only  staying  at  the  poor  house  there, 
subject  to  the  will  and  orders  of  the  local  authorities.  This  we 
regard  as  established  by  the  decision  of  this  court  in  the  case 
of  Town  of  Freeport  v.  Board  of  Supervisors,  41  111.  495. 

Although  the  question  of  residence,  in  that  case,  was  in 
regard  to  a  liability  for  support,  we  consider  the  principle  of 
the  decision  alike  applicable  to  a  question  of  residence  under 
the  election  law. 

In  that  case,  an  act  of  the  General  Assembly,  approved 
February  8,  1861,  had  provided,  "that  each  town  in  the 
county  of  Stephenson,  from  and  after  the  annual  meeting  of 
the  board  of  supervisors  of  said  county,  (September,  1861,) 
shall,  respectively,  pay  the  expenses  of  the  support  of  the 
paupers  residing  in  each  town,"  etc.  The  county  brought 
suit  against  the  town  of  Freeport  for  the  support  of  five  pau- 
pers in  the  county  poor  house,  which  was  in  the  town  of  Silver 
Creek.  These  persons  were  residents  of  the  town  of  Freeport 
at  the  time  they  were  sent  to  the  county  poor  house,  and  they 
had  been  in  the  poor  house  for  at  least  two  years  prior  to  the 
time  of  the  passage  of  the  act.  The  question  was,  whether, 
by  being  sent  to  the  poor  house,  they  lost  their  residence  in 
the  town  of  Freeport  and  became  residents  of  the  town  of 
Silver  Creek,  where  the  poor  house  was. 

It  was  there  laid  down,  that,  as  a  general  rule,  persons  under 
legal  disability  or  restraint,  persons  of  non-sane  memory,  or 
persons  in  want  of  freedom,  are  incapable  of  losing  or  gaining 
a  residence  by  acts  performed  by  them  under  the  control  of 
others ;  that  there  must  be  an  exercise  of  volition  by  persons 
free  from  restraint,  and  capable  of  acting  for  themselves,  in 
order  to  acquire  a  residence,  and  that  no  reason  was  perceived 
why  the  maintenance  of  a  pauper  at  the  poor  house  should 
form  an   exception   to  the  rule ;  that  he  was  placed  there  by 
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the  officers  of  the  law,  and  in  pursuance  of  its  requirements, 
and  the  act  could  not  be  said  to  be  voluntary,  but  was  induced 
by  necessity;  that  so  soon  as  he  becomes  a  charge,  and  while 
he  remains  so,  he  ceases  to  be  a  free  agent,  but  is  in  the  hands, 
and  to  a  certain  extent  under  the  control,  of  the  public  officers 
intrusted  with  the  execution  of  the  poor  laws ;  that  persons 
acting  under  the  legal  authority  of  others  do  not  lose  or  acquire 
a  residence  thereby.  And  the  conclusion  was,  that  by  being 
removed  to  the  county  poor  house  the  persons  did  not  lose 
their  residence  in  the  town  of  Freeport,  nor  did  they  gain  a 
settlement  in  the  town  of  Silver  Creek. 

We  hold  that  these  six  votes  should  not  be  counted  for 
appellee,  the  persons  casting  them  not  being  residents  in  the 
election  district  in  which  they  voted. 

We  are  satisfied,  from  the  evidence,  that  J.  W.  Robinson 
had  not  resided  in  the  county  ninety  days;  that  W.  H.  John- 
son and  Benjamin  Ains worth  had  not  resided  one  year  in  the 
State;  that  James  Johnson  was  not  a  resident  of  the  State; 
that  N.  H.  Washburne  was  not  a  resident  of  the  county — for 
which  reasons  their  votes  were  illegal.  They  were  all  counted 
for  appellee,  but  should  not  be  allowed  to  him. 

There  are  nine  votes  of  this  last  class  depending  entirely 
upon  questions  of  fact,  which  we  find,  from  the  evidence,  to 
be  of  quite  doubtful  legality,  viz:  those  of  Thomas  Sanders, 
George  Cutler,  W.  R.  Layton,  U.  T.  S.  Rice,  L.  C.  Fell,  Sam- 
uel Lofland,  George  Lofland,  Alexander  Daniels,  and  A.  Tu- 
malt.  The  latter  one  has  been  before  mentioned  as  objected 
to  under  the  class  of  minors;  his  vote  is  also  objected  to  on 
the  score  of  residence.  As,  in  the  final  result  at  which  we 
arrive,  it  is  not  material  that  these  nine  votes  should  be  counted 
for  appellee,  we  will  give  to  appellant  the  benefit  of  the  doubt 
arising  upon  them,  and  not  count  them  for  appellee. 

As  respects  all  the  remainder  of  the  last  class  of  voters, 
upon  a  full  examination  of  the  evidence  pertaining  to  each 
individual  voter,  we  can  but  consider  it  as  insufficient  to  show 
that  the  persons  were  not  legal  voters. 
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It  being  a  mere  question  of  fact  upon  the  evidence,  it  would 
be  tedious,  and  as  we  regard  profitless,  to  enter  into  a  review 
of  the  testimony  in  detail,  and  we  will  omit  to  do  so. 

The  two  votes  of  N.  Fleetwood  and  Albert  Fleetwood, 
counted  for  appellee,  will  be  rejected  on  the  ground  that  they 
lived  on  the  east  side  of  the  Embarras  river,  and  voted  ille- 
gally in  the  township  of  Morgan,  the  legality  of  the  votes 
depending  on  whether  that  river  is  the  eastern  boundary  of 
Morgan  township,  which  will  be  hereafter  considered  in  con- 
nection with  objections  on  that  ground  to  votes  for  appellant. 

Three  votes  cast,  respectively,  for  "  W.  E.  Robso,"  "  Robert- 
son," and  "  W.  E.  Robers,"  were  counted  for  appellee,  to 
which  objection  is  made.  These  votes  were  cast  for  circuit 
clerk.  The  evidence  shows  that  there  were  no  candidates  for 
circuit  clerk  at  the  election  except  appellant  and  appellee. 
We  can  have  no  doubt,  from  the  evidence,  that  these  three 
votes  were  intended  for  the  appellee.  "  Robso  "  and  "  Robers," 
no  doubt,  were  abbreviations  for  the  name  of  appellee,  and  the 
cause  of  the  abbreviation  is  apparent  from  the  ballots  alone, 
viz :  the  words  were  written  on  the  right  hand  margin  of  the 
ticket,  and  running  out  to  the  edge,  the  edge  of  the  paper 
being  reached  before  the  name  was  finished. 

The  result  of  this  examination  of  votes,  as  claimed  for  and 
challenged  by  appellant,  is,  that  two  should  be  added  to  the 
number  of  his  votes,  and  twenty-seven  subtracted  from  the 
number  of  appellee's  votes,  which  would  change  the  balance 
of  the  count  from  sixteen  majority  in  favor  of  appellee  to 
thirteen  majority  in  favor  of  appellant. 

Appellee,  on  his  part,  insists,  that  one  ballot,  which  con- 
tained the  name  of  "Robin — ,"  written  on  the  margin  to  the  left 
of  u  for  circuit  clerk,"  and  with  a  continuation  at  the  end  with 
a  light  mark  of  at  least  a  half  inch,  and  having  the  name  of 
E.  E.  Clark  erased,  should  have  been  counted  for  appellee, 
instead  of  being  thrown  out,  as  it  was.  We  have  no  doubt 
that  the  continuation  at  the  end  of  this  word  was  designed  to 
represent  the  residue  of  the  name  of  the  appellee,  that  the  vote 
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was  intended  for  appellee,  and  we  think  it  should  be  counted 
for  him. 

James  Philson,  it  was  admitted,  voted  for  appellee  in  Mat- 
toon,  district  1.  His  ballot,  No.  232,  could  not  be  found 
among  the  ballots  of  that  district.  It  was  proved  that  in  that 
district  one  ballot,  containing  the  name  of  appellee,  was  de- 
stroyed by  the  judges  of  election  and  not  counted  for  him,  for 
the  reason  that  it  was  folded  together  with  another  ballot,  not 
numbered.  The  number  of  ballots  returned  by  the  judges  was 
one  less  than  shown  by  the  poll  books.  The  unavoidable  con- 
clusion is,  that  the  ballot  destroyed  was  that  of  Philson. 
Question  is  made,  on  the  ground  of  residence,  whether  Philson 
was  a  legal  voter  in  that  district  in  which  he  voted.  We  con- 
sider the  evidence  as  showing  that  he  was,  and  that  there 
should  be  one  added  to  appellee's  vote  to  give  him  the  benefit 
of  this  Philson  vote,  which  was  cast  but  not  counted  for  him. 
We  know  of  no  warrant  for  the  rejection  of  a  numbered  ballot 
because  folded  with  an  unnumbered  one. 

Nine  voters,  viz:  Wm.  Golliday,  Jerry  McKinney,  T.  J. 
Eaton,  R.  L.  Tremble,  John  McKinney,  John  Palmer,  Byrd 
Palmer,  Jasper  Michaels,  and  William  W.  Wiley,  resided  on 
the  east  side  of  the  Embarras  river,  and  in  what  appellee 
claims  to  be  Oakland  township,  and  voted  on  the  west  side 
of  that  river,  in  what  appellee  claims  to  be  Morgan  township ; 
and  two  voters,  W.  H.  Larimer  and  Henry  Bolen,  who  resided 
on  the  west  side  of  that  river  and  in  what  appellee  claims  to 
be  Morgan  township,  voted  on  the  east  side  of  that  river,  in 
what  appellee  claims  to  be  Ashmore  township. 

These  eleven  votes  were  cast  and  counted  for  appellant, 
and  they  are  challenged  by  appellee  as  having  been  illegally 
cast  in  the  election  districts  they  were,  on  the  ground  that  the 
voters  did  not  reside  in  such  districts.  The  only  question  in- 
volved in  these  cases  is,  whether  the  Embarras  river  is  the 
boundary  line  between  Morgan  township  on  the  west  side  of 
the  river,  and  Oakland  and  Ashmore  townships  on  the  east 
side  of  it. 
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The  records  of  the  county  court  of  Coles  county  show,  that 
at  the  September  term,  1859,  of  that  court,  proceedings  were 
instituted,  in  accordance  with  the  statute,  to  adopt  township 
organization,  and  to  divide  the  county  into  towns.  A  petition 
being  presented,  as  required  by  the  statute,  the  question  was 
ordered  to  be  submitted  to  the  legal  voters  of  the  county. 
There  being  a  majority  of  votes  for  township  organization, 
three  commissioners  were  appointed  at  the  December  term  of 
the  court  to  divide  the  county  into  townships.  The  commis- 
sioners discharged  their  duty,  and  the  record  of  their  report 
is  in  evidence.  It  is  in  the  same  book  containing  the  record 
of  the  other  proceedings,  between  the  March  term,  1860,  of 
the  county  court,  which,  from  that  time,  ceased  to  have  charge 
of  county  affairs,  and  the  May  term,  1860,  of  the  board  of 
supervisors,  which  succeeded  the  county  court,  that  being  their 
first  meeting. 

Sec.  8,  of  the  Township  Organization  act,  requires  the  com- 
missioners to  make  and  file  with  the  county  clerk  a  written 
report  of  their  proceedings,  giving  the  names  and  bounds  of 
each  town.  Sec.  9  of  the  act  requires  the  county  clerk  to 
record,  in  a  book  kept  for  that  purpose,  the  report  of  the  com- 
missioners. He  is  also  required  to  transmit  to  the  Auditor 
of  Public  Accounts  of  the  State  an  abstract  of  such  report, 
giving  the  bounds  of  each  town,  and  the  name  designated. 
And  by  sec.  11  of  the  act,  the  Auditor  is  required  to  keep  a 
record  of  the  names  and  boundaries  of  the  several  towns.  At 
the  May  term,  1860,  of  the  board  of  supervisors,  on  informa- 
tion from  the  Auditor,  they  changed  the  names  of  four  of  the 
towns,  and  at  the  same  term  the  commissioners  were  ordered 
to  be  paid  for  their  services  in  dividing  the  county  into  towns. 
The  evidence  shows  there  to  be  no  other  records  in  the  office 
of  the  clerk  pertaining  to  the  subject  than  the  foregoing.  The 
general  course  of  Embarras  river  is  from  the  north  to  the 
south — up  river  being  north. 

The  description  of  Ashmore  township,  in  the  recorded  report 
of  the  commissioners,  shows  distinctly  that  the  centre  of  the 
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Embarras  river  formed  its  entire  western  boundary.  Larimer 
and  Bolen  then,  residing  on  the  west  side  of  that  river,  could 
not  be  residents  of  Ashmore  township.  The  description  of 
Morgan  township  shows  that  the  centre  of  the  Embarras  river 
forms  its  entire  eastern  boundary,  from  its  south-east  corner, 
where  the  township  line  dividing  towns  12  and  13  north, 
range  10  east,  crosses  the  river,  up  to  the  point  where  said 
river  strikes  the  line  dividing  sections  22  and  23,  town  14 
north,  range  10  east.  It  is  admitted  that  the  nine  persons 
above  mentioned  resided  south  of  said  sections  22  and  23,  and 
on  the  east  side  of  said  river,  so  that  they  could  not  have  lived 
in  Morgan  township,  where  they  voted. 

There  can  be  no  doubt  of  the  due  establishment  of  the 
boundary  lines  of  said  towns,  and  to  justify  the  reception  of 
these  votes,  it  is  incumbent  upon  appellee  to  show  that  there 
has  been  an  alteration  of  the  boundary  line.  The  change  of 
boundary  lines  is  provided  for  by  §  26  of  the  act  aforesaid. 
It  is  to  be  done  by  the  board  of  supervisors  of  the  county  after 
giving  the  prescribed  notice  by  the  posting  up  of  notices,  and 
publication  of  the  notice  in  a  newspaper  of  the  county,  if  there 
be  one.  No  attempt  is  made  to  prove  any  action  of  the  county 
board  in  this  respect.  But  much  evidence  is  introduced  to  the 
effect,  that  these  persons  believed  they  lived  in  the  townships 
in  which  they  voted ;  that  they  were  registered  as  voters  in 
such  townships ;  that  for  a  number  of  years  they  had  voted, 
been  assessed  on  both  personal  and  real  property,  paid  their 
taxes,  worked  the  roads  after  being  warned  by  the  road  over- 
seers, as  belonging  to  such  townships. 

It  is  not  permitted  to  land  owners  and  tax  payers,  living 
along  the  line  of  townships,  to  change  township  lines  once 
legally  established  and  made  matter  of  record;  nor  are  asses- 
sors, collectors,  overseers  of  highways,  or  judges  of  election 
vested  with  such  power.  It  is  only  the  board  of  supervisors 
of  the  county  who  can  make  the  alteration  after  giving  the 
prescribed  formal  notice  thereof  for  the  required  length  of  time. 
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The  evidence  adduced  is  insufficient  to  show  that  there  has 
been  any  alteration  of  the  boundary  lines. 

Had  there  been  no  record,  or  other  direct  evidence  of  the 
establishment  of  the  boundary  lines,  then  such  evidence  as 
that  above  might  have  been  competent,  as  showing  where  was 
the  boundary  line,  or  there  might  perhaps  have  been  a  user 
and  reputation  for  such  a  length  of  time  as  to  have  warranted 
a  presumption  that  the  board  of  supervisors  had,  in  accordance 
with  the  statute,  duly  made  an  alteration  of  the  boundary ;  but 
there  is  not  enough  of  antiquity  belonging  to  the  subject  to 
afford  foundation  for  any  presumption  of  this  sort. 

We  find  that  these  eleven  votes  were  not  cast  in  the  election 
district  where  the  voters  resided,  and  that  they  should  not  be 
counted  for  appellant.  It  Avas  upon  the  decision  of  this  ques- 
tion that  the  votes  of  the  two  Fleetwoods  for  appellee  were 
above  rejected. 

Appellee  objects  to  several  votes  counted  for  appellant,  that 
the  persons  casting  them  were  foreign  born  and  never  natural- 
ized. The  evidence  clearly  shows  this  to  be  so,  as  respects 
Peter  Mason  and  Augustus  Guyett.  The  latter  name  appears 
on  the  poll  book,  Augustine  Guyott,  but  this  we  regard  as  of 
no  consequence,  the  names  doubtless  representing  one  and  the 
same  man. 

It  is  answered*  as  to  Mason,  that  there  is  evidence  that  a 
Peter  Mason  was  foreign  born  and  never  naturalized ;  but  that 
there  is  no  evidence  going  to  show  that  he  was  the  Peter 
Mason  who  voted.  All  the  evidence  is  that  of  the  witness 
himself,  Peter  Mason,  who  merely  testifies,  that  he  was  born 
in  Canada,  had  never  taken  out  naturalization  papers  since  he 
came  to  the  United  States,  and  that  his  parents  were  citizens  of 
Canada.  The  witness  Peter  Mason  being  found  and  examined 
as  a  witness  in  the  county  where  the  vote  was  cast,  we  think 
he  must  be  taken  to  be  the  same  person  who  voted,  whose 
name  appears  upon  the  poll  book  as  Peter  Mason;  that  iden- 
tity of  name  is  here  presumptive  evidence  of  identity  of  person. 
The  like  point  is  made  against  some  other  votes,  and  we  deem 
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it  not  well  taken.     These  two  votes  should  not  be  counted  for 
appellant. 

Appellee  has  challenged  a  large  number  of  votes  cast  and 
counted  for  appellant,  on  account  of  insufficient  residence  of 
the  persons  casting  them,  as  did  the  appellant,  many  of  them 
being  similar  cases. 

Of  this  number,  we  find  the  evidence  to  show  clearly  that 
Berry  Creel  and  Benjamin  H.  Barnett  had  not  resided  in  the 
county  ninety  days  next  preceding  the  election ;  and  that  D. 
M.  Woods  and  Charles  Birch  had  not  resided  in  the  State  one 
year.  These  four  votes  were  illegal  and  should  not  be  counted 
for  appellant.  We  need  to  go  no  further  for  the  determination 
of  this  case. 

This  examination,  on  the  side  of  appellee,  shows  that  two 
should  be  added  to  the  number  of  votes  counted  for  appellee, 
and  seventeen  should  be  subtracted  from  the  number  of  votes 
counted  for  appellant.  This  overcomes  and  reverses  the 
majority  of  thirteen,  which  appeared  in  favor  of  appellant  from 
the  examination  on  his  claim  and  challenge  of  votes  alone,  and 
leaves,  as  the  result  of  our  finding  upon  the  entire  count  of 
the  votes,  a  majority  of  six  in  favor  of  the  appellee. 

The  judgment  will  therefore  be  affirmed. 

Judgment  affirmed. 


Jefferson  D.  Kitner 

v. 

Luther  Whitlock. 

1.  Partnership — token  partner  is  estopped  to  deny  execution  of  note.  Where 
a  note  was  given  for  money  loaned  to  a  firm,  and  for  wheat  sold,  which  was 
used  in  erecting  their  mill  and  in  making  flour  for  the  use  of  the  firm,  and  the 
amount  thereof  was  entered  in  the  firm  books  as  an  indebtedness  of  the  firm, 
which  books  were  examined  from  time  to  time  by  a  partner  denying  the  execu- 
tion of  the  note  by  him,  it  was  held,  if  he  was  informed  of  the  making  of  the 
note,  and  made  no  objection,  he  was  estopped  from  denying  its  validity,  even  if 
his  name  was  in  fact  signed  by  a  copartner. 
33—88  III. 
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2.  Same — right  of  one  partner  to  sign  copartner  s  name  to  obligation.  Upon  the 
formation  of  a  partnership,  until  a  firm  name  is  adopted  the  presumption  must 
be  that,  in  the  transaction  of  the  firm  business,  each  member  is  the  agent  of 
the  others  to  transact  the  business,  even  to  the  signing  of  the  names  of  the 
several  members  of  the  firm  to  writings  executed  in  the  legitimate  business  of 
the  firm. 

3.  Evidence — burden  of  proof  on  plea  of  non  est  factum  verified.  When  the 
plea  of  non  est  factum  verified  by  affidavit  is  filed,  the  burden  is  thrown  upon  the 
plaintiff  to  make  such  proof  as  was  required  at  common  law,  to  entitle  the 
instrument  sued  on  to  be  read  in  evidence,  and  when  that  is  done  the  burden 
of  proof  is  shifted  to  the  defendant  to  sustain  his  plea  before  the  jury. 

Appeal  from  the  Circuit  Court  of  Morgan  county;  the 
Hon.  Cyrus  Epler,  Judge,  presiding. 

Mr.  William  H.  Barnes,  for  the  appellant. 

Messrs.  Morrison,  Whitlock  &  Lippincott,  for  the  ap- 
pellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

Appellee  brought  an  action  of  assumpsit,  on  a  promissory 
note,  against  appellant  and  Sampson,  John  K.  and  George  W. 
Fanning.  There  was  a  special  count  on  the  note,  and  the 
common  counts,  in  the  declaration.  The  defendants  all  pleaded 
the  general  issue,  and  appellant  filed  a  plea  of  non  est  factum 
verified  by  affidavit.  On  these  issues  a  trial  was  had  before 
the  court,  without  a  jury,  by  consent  of  the  parties,  resulting 
in  a  finding  and  judgment  in  favor  of  plaintiff,  and  defendant 
Kitner  appeals  to  this  court  and  urges  a  reversal. 

The  evidence  shows  that  the  three  Fannings,  with  Kitner, 
formed  a  partnership  for  the  purpose  of  building  and  opera- 
ting a  mill;  that  after  the  partnership  was  formed  and  the 
firm  had  commenced  the  erection  of  the  mill,  and  before  a  firm 
name  had  been  adopted,  appellee  loaned  the  firm  money,  and 
sold  it  wheat,  which  were  used  in  constructing  the  mill  and  in 
making  flour  for  the  use  of  the  firm,  and  for  which  the  note 
was  given.  The  individual  names  of  the  partners  were  signed 
to  the  note,  and  George  W.  Fanning  testifies  that  he  signed 
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Kitner's  name  to  the  note,  and  thinks  Kitner  was  present  and 
directed  him  to  sign  it.     This  is  denied  by  appellant. 

There  seems  to  be  no  doubt  of  the  fact,  as  it  is  sworn  to  and 
not  disputed,  that  the  money  was  borrowed,  and  used  in  build- 
ing the  mill,  and  the  wheat  bought  and  used  by  the  firm  in 
their  milling  operations.  Thus  the  firm  had  the  benefit  of  the 
money  and  wheat.  It  appears  that  there  was  a  schedule  of 
debts  owing  by  the  firm,  including  this,  in  the  firm  books,  to 
which  Kitner  had  access,  and  of  which  he  must  have  known, 
and  there  is  no  evidence  that  he  ever  objected  to  its  legality. 
This  evidence  strongly  corroborates  the  testimony  of  George 
W.  Fanning,  that  it  was  by  appellant's  direction  that  he  signed 
his  name  to  the  note,  or  if  not,  that  he  ratified  and  approved 
the  same.  Being  a  partner,  and  having  access  to  the  firm  books, 
he  must  have  known  this  debt  existed,  and  the  conclusion  is 
irresistible  that  he  would  inquire  and  learn  its  character,  and 
if  he  did  so,  then  he  must  have  ratified  the  signature  and 
adopted  it  as  his  own.  We  are  unable  to  believe  that  with 
this  schedule  of  debts  owing  by  the  firm,  in  the  books  of 
the  firm,  to  which  he  had  access,  and  which  he  must  have  fre- 
quently examined,  and  in  which  he  must  have  'seen  this  as 
part  of  the  indebtedness,  he  could  have  been  ignorant  of  its 
existence  or  character.  And  if  he  was  informed,  as  we  must 
believe  he  was,  every  principle  of  justice  and  fair  dealing  re- 
quires that  he  should  be  estopped  from  denying  its  validity. 
This  list  showed  this  debt  against  the  firm  as  a  note,  and  if  he 
never  authorized  or  approved  the  signature,  he  would  surely 
have  objected  to  it  as  a  firm  debt. 

Until  a  firm  name  was  adopted,  the  presumption  must  be, 
that,  in  the  transaction  of  the  firm  business,  each  member  is 
the  agent  of  the  others  to  transact  the  business,  even  to  the 
signing  of  the  names  of  all  the  members  of  the  firm  to  writings 
executed  in  the  legitimate  business  of  the  firm,  as  every  part- 
ner is  considered  as  an  agent  of  the  firm  in  the  transaction  of 
its  business. 

When  we  consider  appellant's  interest  in  the  event  of  the 
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suit,  his  evidence  loses  much  force.  And  George  W.  Fan- 
ning is  strongly  corroborated  by  the  fact  that  appellant  must 
have  known  of  the  debt  from  the  books  of  his  own  firm,  and 
made  no  objection  to  the  note.  This  fact,  in  connection  with 
the  evidence  of  George  W.  Fanning,  to  our  minds  most  clearly 
preponderates  over  the  unsupported  evidence  of  appellant. 
The  judge  trying  the  case  could  better  determine  the  weight 
to  be  given  to  the  evidence,  than  we  who  did  not  see  the 
witnesses.  The  manner  of  appellant  on  the  stand  may  have 
been  such  that  it  required  no  evidence  to  corroborate  Fanning's 
testimony.  The  manner  in  which  he  testified  may  have  been 
such  that  the  judge  could  give  to  it  no  weight,  and  if  so,  there 
was  abundant  evidence  to  sustain  the  finding. 

When  the  plea  of  non  est  factum,  verified  by  affidavit,  is  filed, 
the  burthen  is  then  on  the  plaintiff  to  make  such  proof  as  was 
required  at  common  law,  to  entitle  it  to  be  read  in  evidence ; 
that  being  done,  the  burthen  is  then  shifted  to  the  defendant 
to  sustain  his  plea  before  the  jury.  The  evidence  of  George 
W.  Fanning  as  to  the  execution  of  the  note,  was  sufficient  to 
authorize  it  to  be  read  in  evidence.  When  read,  we  think  the 
evidence  of  Fanning,  and  circumstances  corroborating  his  tes- 
timony, overcame  appellant's  evidence,  and  fully  justified  the 
finding. 

Perceiving  no  error  in  this  record,  the  judgment  of  the 
court  below  is  affirmed. 

Judgment  affirmed. 


Boyd  Emory 

v. 

David  Keighan  et  al 

1.  Chancery — amended  supplemental  bill  after  dismissal.  After  a  suit  in 
chancery  has  been  dismissed,  it  is  too  late  to  file  an  amended  supplemental 
bill,  and,  if  filed,  it  does  not  become  a  part  of  the  proceedings  dismissed.    There 
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is  no  error  in  striking  it  from  the  files,  especially  where  it  shows  no  right  to 
equitable  relief,  if  treated  as  the  commencement  of  a  new  suit. 

2.  Former  adjudication — as  a  bar  to  second  suit.  The  dismissal  of  a  bill 
which  is  so  defective  as  to  show  no  right  to  relief,  is  no  bar  to  a  second  show- 
ing of  a  right. 

Appeal  from  the  Circuit  Court  of  Ford  county. 

Mr.  Chas.  H.  Wood,  and  Mr.  C.  H.  Frew,  for  the  appel- 
lant. 

Mr.  J.  W.  Cochran,  and  Mr.  A.  Sample,  for  the  appellees. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

The  record  in  this  case  seems  to  show  that  a  bill  was  filed 
by  appellant  against  Keighan,  in  1875,  or  before  that  time, 
and  was  pending  at  the  December  term  of  that  year.  A  de- 
murrer was  filed  to  the  same  on  the  7th  of  December,  1875, 
but  the  record  fails  to  show  what  this  bill  was.  At  this  stage, 
complainant  had  leave  to  file  a  supplemental  bill,  and  the  rec- 
ord says  a  supplemental  bill  was  filed  on  the  10th  of  Decem- 
ber, 1875,  but  the  contents  of  that  paper  do  not  appear.  On 
December  11th,  1875,  the  record  says  the  demurrer  to  "  com- 
plainant's bill"  was  sustained,  and  leave  given  to  amend.  On 
February  21,  1876,  an  amended  bill  was  filed,  to  which  a  de- 
murrer was  filed,  and  sustained  on  the  15th  of  April,  1876, 
and  the  bill  dismissed,  and  an  appeal  was  allowed.  This 
amended  bill  is  set  out  in  the  record,  but  fails  to  show  any 
sufficient  ground  of  relief.  The  record  does  not  show  that 
the  appeal  was  ever  perfected. 

It  next  appears  from  the  record  that,  on  the  11th  of  August, 
1877,  an  amended  supplemental  bill  was  filed,  and  the  cause 
placed  upon  the  docket.     This  document  is  set  out  in  full. 

This  supplemental  bill,  as  it  is  called,  was,  on  motion  of 
defendants,  by  order  of  the  court,  stricken  from  the  docket. 
At  the  same  term,  complainant  moved  to  set  this  order  aside. 
This  motion  was  overruled,  and  the  suit  dismissed,  and  com- 
plainant appeals.     It  was  too  late,  after  the  bill  had  been  dis- 
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missed  by  order  of  the  court  for  more  than  a  year,  to  file  this 
as  a  part  of  the  proceedings  of  the  suit  which  had  been  so 
dismissed. 

The  only  view  in  which  it  can  be  even  suggested  that  it  was 
error  to  strike  the  case  from  the  docket  and  dismiss  the  suit, 
would  be  to  treat  this  amended  supplemental  bill  as  an  original 
bill,  (notwithstanding  the  name  complainant  has  given  it,)  and 
as  the  commencement  of  a  new  suit.  This  view,  if  adopted, 
would  avail  the  appellant  nothing,  for  this  document,  filed 
August  11th,  1877,  taken  by  itself,  does  not  show  any  ground 
of  relief.  It  fails  to  show  that  appellant  has  or  ever  had  any 
interest  in  the  premises.  Some  allusion  is  made  in  it  to  a 
mortgage  to  secure  a  note  to  McCullough,  but  nothing  definite 
is  stated  from  which  the  court  can  see  that  complainant  has 
any  interest  in  the  property.  The  court  did  right  in  striking 
the  cause  from  the  docket.  Even  if  that  proceeding  were 
erroneous,  it  is  plain  appellant  is  not  injured,  for  there  is 
nothing  in  the  amended  bill  set  out  in  the  record,  or  in  this 
so-called  supplemental  bill,  which  can  bar  a  suit  founded  upon 
a  bill  showing  that  complainant  is  entitled  to  relief  as  against 
the  Truesdale  mortgage,  and  the  proceedings  under  it. 

The  order  of  the  circuit  court  is  affirmed. 

Order  affirmed. 


Ross  Truitt 

v. 

The  People  of  the  State  of  Illinois. 

1.  Criminal  law — tohat  record  of  conviction  of  misdemeanor  should  show.  It 
is  not  necessary  that,  in  records  of  convictions  on  pi-osecutions  before  justices 
of  the  peace,  there  should  be  that  technical  precision  required  in  records  of 
convictions  on  prosecutions  originating  in  the  circuit  court;  still,  there  should 
be  enough  to  show  with  reasonable  certainty  that  that  of  which  the  party  is 
convicted  is  an  offense  under  the  law,  and  one  of  which  a  justice  of  the  peace 
has  jurisdiction. 
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2.  Arrest  of  judgment — when  conviction  is  for  no  offense  over  which  the  court 
has  jurisdiction.  In  a  prosecution  before  a  justice  of  the  peace,  where  the  affi- 
davit charges  the  defendant  with  "keeping  a  common  gaming  table  without  a 
license  for  the  same,"  and  the  warrant  recites  the  charge  as  stated  in  the  affi- 
davit, and  the  defendant  is  convicted,  and  appeals  to  the  circuit  court,  and 
upon  trial  there,  the  verdict  of  the  jury  is,  that  he  is  guilty  as  charged  in  the 
indictment,  and  it  does  not  appear  that  the  defendant  was  tried  upon  any  other 
charge  than  that  named  in  the  affidavit,  judgment  should  be  arrested,  as  no 
criminal  offense  is  charged  over  which  a  justice  of  the  peace  has  jurisdiction. 

3.  Amendment — in  prosecution  commenced  by  affidavit.  In  all  prosecutions 
commenced  by  affidavit  before  justices  of  the  peace,  the  affidavit  is  amendable. 

Writ  of  Error  to  the  Circuit  Court  of  Scott  county;  the 
Hon.  Cyrus  Epler,  Judge,  presiding. 

Mr.  John  G.  Henderson,  for  the  plaintiff  in  error. 

Mr.  James  K.  Edsall,  Attorney  General,  for  the  People. 

Mr.  Chief  Justice  Scholfield  delivered  the  opinion  of 
the  Court: 

The  questions  brought  before  us  by  this  record  arise  on  the 
refusal  of  the  court  below  to  arrest  the  judgment.  No  bill 
of  exceptions  was  filed,  and  we  are,  therefore,  to  assume  that 
the  evidence  sustained  the  verdict  of  the  jury  as  rendered. 

An  affidavit  was  filed  before  a  justice  of  the  peace,  charging 
plaintiff  in  error  with  "  keeping  a  common  gaming  table  with- 
out a  license  for  the  same."  A  warrant  was  issued,  reciting 
that  this  charge  had  been  made,  upon  which  plaintiff  in  error 
was  arrested.  Trial  was  had  before  the  justice  of  the  peace, 
resulting  adversely  to  plaintiff  in  error,  and  he  took  the  case 
by  appeal  to  the  circuit  court,  where  a  judgment,  with  the 
like  result,  was  also  rendered.  The  verdict  of  the  jury  was: 
"We  find  the  defendant  guilty  as  charged  in  the  indictment." 

There  is  nothing  in  any  part  of  the  record  before  us  show- 
ing that  the  trial  and  conviction  of  plaintiff  in  error  were  for 
any  other  offense  than  that  charged  in  the  affidavit.  That  the 
affidavit  might  have  been  amended,  we  have  no  doubt.     It 
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was  in  the  nature  of  an  information,  which,  at  common  law, 
was  always  held  amendable. 

In  Bex  v.  Wilkes,  4  Burrow,  320,  (2527,)  Lord  Mansfield 
said :  "  There  is  a  great  difference  between  amending  indict- 
ments and  amending  informations.  Indictments  are  found  upon 
the  oaths  of  a  jury,  and  ought  only  to  be  amended  by  them- 
selves; but  informations  are  as  declarations  in  the  King's  suit. 
An  officer  of  the  Crown  has  the  right  of  framing  them  orig- 
inally, and  may,  with  leave,  amend  in  like  manner  as  any 
plaintiff  may  do.  If  the  amendment  can  give  occasion  to  a 
new  defense,  the  defendant  has  leave  to  change  his  plea;  if  it 
can  make  no  alteration  as  to  the  defense,  he  does  not  want  it." 

This  principle  is  equally  applicable,  obviously,  to  all  prose- 
cutions commenced  by  affidavit.  It  is  in  consonance  with  the 
spirit  of  modern  legislation  in  regard  to  practice,  and  we  are 
unable  to  conceive  of  a  single  substantial  reason  why  amend- 
ments should  not  be  allowed  to  affidavits  upon  which  criminal 
prosecutions  before  justices  of  the  peace  are  predicated. 

But  the  difficulty  here  is,  the  affidavit  was  not  amended.  It 
is  clear  that  it  charges  no  criminal  offense  over  which  a  justice 
of  the  peace  has  jurisdiction.  ""Whoever  keeps,  or  suffers  to 
be  kept,  any  tables  or  other  apparatus  for  the  purpose  of  play- 
ing at  any  game  or  sport  for  money  or  any  other  valuable 
thing"  may  be  punished,  on  conviction  before  a  justice  of  the 
peace;  but  it  is  no  offense  to  keep  a  table  for  gaming,  when 
the  gaming  is  not  "  for  money  or  any  other  valuable  thing." 

It  may  be,  if  the  record  disclosed  plaintiff  in  error  was  actu- 
ally tried  and  convicted  for  the  statutory  offense,  we  should 
hold  the  insufficiency  of  the  affidavit  of  no  consequence.  As  to 
this,  however,  it  is  unnecessary  to  express  any  opinion,  for  the 
verdict  of  the  jury  finds  "the  defendant  guilty  as  charged  in 
the  indictment" — evidently  referring  to  the  affidavit,  since 
there  was  no  indictment,  and  no  other  charge  alleged  against 
the  plaintiff  in  error  than  that  alleged  in  the  affidavit;  and  it 
does  not  otherwise  appear  for  what  plaintiff  in  error  was  tried 
and  convicted. 
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It  is  not  required  that,  in  records  of  this  character,  there 
should  be  that  technical  precision  required  in  records  of  ♦con- 
viction on  prosecutions  originating  in  the  circuit  court;  still, 
there  should  be  enough  to  show  with  reasonable  certainty  that 
that  of  which  the  party  is  convicted  is  an  offense  under  the 
law,  and  one  of  which  a  justice  of  the  peace  has  jurisdiction. 
Torrey  v.  The  People,  17  111.  105. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Frederick  Allman 

v. 

Havana,  Rantoul  and  Eastern  Railroad  Company. 

1.  Railway  corporation — powers  before  stock  subscribed.  A  railway  cor- 
poration formed  under  the  general  act  of  March  1,  1872,  or  the  charter  direc- 
tors, can  do  such  acts  only  as  are  necessary  to  set  the  association  in 
motion  as  a  corporation,  until  the  whole  number  of  shares  of  capital  stock 
fixed  in  its  articles  of  association  have  been  subscribed.  Until  that  is  done, 
they  can  not  make  contracts,  or  incur  liabilities  for  the  construction  of  the 
contemplated  road,  in  which  no  one  of  them  may  have  had  a  pecuniary  inte- 
rest as  a  stockholder. 

2.  Same — right  to  make  calls  of  stock.  Where  a  railway  corporation  was 
attempted  to  be  formed  under  the  act  of  March  1,  1872,  and  its  capital  stock 
fixed  in  its  articles  at  $1,000,000,  and  the  shares  of  capital  stock  fixed  at  10,- 
000,  of  $100  each,  it  was  held,  that  until  the  whole  amount  had  been  subscribed, 
the  corporation  could  have  no  legal  existence,  and  that  until  the  whole  stock 
was  subscribed,  the  directors  could  not  make  any  call  or  assessment  on  the 
shares  of  those  who  had  subscribed. 

Appeal  from  the  Circuit  Court  of  Champaign  county ;  the 
Hon.  C.  B.  Smith,  Judge,  presiding. 

Messrs.  Somers  &  Wright,  for  the  appellant. 

Messrs.  Sweet  &  Day,  and  Mr.  Benj.  J.  Gifford,  for  the 
appellee. 
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Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  commenced,  originally,  before  a  justice 
of  the  peace  of  Champaign  county,  by  the  Havana,  Rantoul 
and  Eastern  Railroad  Company,  plaintiffs,  and  against  Fred- 
erick Allman,  defendant,  to  recover  an  instalment  or  assess- 
ment of  ten  per  cent  on  his  subscription  of  five  hundred 
dollars  to  the  capital  stock  of  that  company.  There  was  a 
judgment  for  the  plaintiffs  for  fifty  dollars,  being  the  amount 
of  the  assessment.  On  appeal  to  the  circuit  court  by  the  de- 
fendant, the  cause  was  submitted  without  a  jury,  and  there 
was  a  like  finding,  and  judgment  for  the  plaintiffs,  to  reverse 
which  the  defendant  appeals,  and  insists  there  was  no  power 
in  the  corporation  to  make  this  assessment,  and  no  liability 
upon  him  to  respond  to  it;  and  further,  that  he  had  no  notice 
of  the  assessment  before  suit  brought. 

Appellees  claim  to  be  a  corporation,  under  the  law  of  March 
1,  1872,  and  it  is  necessary  to  determine  what  powers  and 
capacities  that  law  conferred.  After  providing,  in  section  1, 
that  any  number  of  persons,  not  less  than  five,  may  become  an 
incorporated  company,  for  the  purpose  of  constructing  and 
operating  a  railroad,  and,  by  section  2,  that  such  persons  shall 
organize  by  adopting  and  signing  articles  of  incorporation, 
which  shall  be  recorded  in  the  office  of  the  recorder  of  deeds 
in  each  county  through  or  into  which  such  road  is  proposed 
to  be  run,  and  in  the  office  of  the  Secretary  of  State,  section 
3  prescribes  the  constituents  of  such  articles  as,  first,  the  name 
of  the  proposed  corporation ;  second,  the  places  from  and  to 
which  it  is  intended  to  construct  the  road ;  third,  the  place  at 
which  shall  be  established  and  maintained  the  principal  business 
office  of  the  corporation;  fourth,  the  time  of  the  commence- 
ment and  the  period  of  the  termination  of  such  corporation ; 
fifth,  the  amount  of  the  capital  stock ;  sixth,  the  names  and 
places  of  residence  of  the  several  persons  forming  the  associa- 
tion for  incorporation ;  seventh,  the  names  of  the  members  of 
the  first  board  of  directors,  and  in  what  officers  or  persons  the 
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government  of  the  proposed  corporation  and  the  management 
of  its  affairs  shall  be  vested;  and,  eighth,  the  number  and 
amount  of  shares  in  the  capital  stock  of  such  proposed  cor- 
poration. Section  4  provides,  when  the  articles  are  filed  and 
recorded,  the  persons  named  as  corporators  therein  shall  there- 
upon become  and  be  deemed  a  body  corporate,  and  shall  there- 
upon be  authorized  to  proceed  to  carry  into  effect  the  objects 
set  forth  in  such  articles,  in  accordance  with  the  provisions  of 
this  act,  and,  as  such  corporation,  shall  have  succession,  and 
in  their  corporate  name  may  sue  and  be  sued,  etc.,  may  have  a 
common  seal,  may  declare  the  interests  of  its  stockholders 
transferable,  establish  by-laws  and  make  all  rules  and  regula- 
tions deemed  necessary  for  the  management  of  its  affairs. 
Section  5  limits  its  duration  to  fifty  years.  Section  6  provides 
for  recording  the  by-laws,  as  provided  with  respect  to  record- 
ing the  articles  of  incorporation.  Section  7  provides  for 
having  and  maintaining  a  public  office,  where  transfers  of  its 
stock  shall  be  made,  and  books  be  kept,  in  which  shall  be 
recorded  the  amount  of  capital  stock  subscribed,  and  by  whom, 
the  names  of  the  owners  of  the  stock,  the  number  of  shares 
held  by  each  person,  and  the  number  by  which  the  shares  are 
designated,  etc.,  the  amount  of  the  stock  paid  in,  and  by 
whom,  etc. 

It  is  contended  by  appellant  that  these  sections  are  prelimi- 
nary only,  and  for  the  purpose  of  setting  the  enterprise  on 
foot,  no  power  existing  in  their  charter  directors  to  incur  lia- 
bilities by  which  the  stockholders  might  be  involved,  and 
refers  to  section  8  to  sustain  this  view.  That  section  provides 
that  all  the  corporate  powers  of  every  such  corporation  shall 
be  vested  in  and  be  exercised  by  a  board  of  directors,  who 
shall  be. stockholders  of  the  corporation,  and  shall  be  elected 
at  the  annual  meetings  of  stockholders  at  the  public  office  of 
such  corporation,  within  this  State.  The  number  of  such 
directors,  the  manner  of  their  election  and  the  mode  of  filling 
vacancies,  shall  be  specified  in  the  by-laws,  and  shall  not  be 


524  Allman  v.  H.,  E.  &  E.  E.  E.  Co.         [Jan.  T. 

Opinion  of  the  Court. 

changed  except  at  the  annual  meetings  of  the  stockholders. 
The  first  board  of  directors  shall  classify  themselves,  etc. 

Section  13  provides  that  the  directors  of  such  corporation 
may  require  the  subscribers  to  the  capital  stock  to  pay  the 
amount  by  them  respectively  subscribed  in  such  manner  and 
in  such  instalments  as  they  may  deem  proper.  If  any  stock- 
holder shall  neglect  to  pay  any  instalment,  as  required  by  a 
resolution  or  order  of  such  board  of  directors,  the  board  shall 
be  authorized  to  declare  such  stock,  and  all  previous  payments 
thereon,  forfeited  for  the  use  of  the  corporation,  but  shall  not 
declare  such  forfeiture  until  they  have  caused  a  written  notice 
to  be  served  on  such  stockholder,  personally  or  by  mail,  or, 
if  dead,  to  his  legal  representatives,  stating  that,  in  accordance 
with  a  resolution  of  the  board,  he  is  required  to  make  such 
payment  at  a  time  and  place,  and  in  the  manner  to  be  specified 
in  such  notice,  and  that  if  he  fails  to  make  the  same  in  the 
manner  specified,  his  stock,  and  all  previous  payments  thereon, 
will  be  forfeited  for  the  use  of  such  corporation,  and  there- 
after such  corporation,  should  default  in  payment  be  made, 
may  sell  the  same  and  issue  new  certificates  of  stock  therefor, 
provided  the  notice  is  served  or  deposited  in  the  mail  at  least 
sixty  days  previous  to  the  day  on  which  such  payment  is 
required  to  be  made. 

"We  are  inclined  to  think,  in  view  of  this  legislation,  the 
charter  directors  could  do  such  acts  only  as  were  necessary  to 
set  the  association  in  motion  as  a  corporation,  not  to  make 
contracts  or  incur  liabilities  for  the  construction  of  the  road 
in  which  no  one  of  them  may  have  had  a  pecuniary  interest 
as  a  stockholder.  These  were  to  be  left  to  the  judgment  and 
decision  of  the  directors  elected  by  the  stockholders.  With- 
out expressing  any  definite  opinion  on  this  point,  we  are 
informed  by  the  record  that,  by  the  articles  of  association 
filed  and  recorded,  the  capital  stock  of  this  corporation  was 
fixed  at  one  million  of  dollars,  and  the  shares  of  capital  stock 
to  be  ten  thousand,  of  one  hundred  dollars  each,  and  when 
this  call  was  made  on  appellant,  August  1,  1874,  the  sum  of 
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one  hundred  and  fifty  one  thousand  two  hundred  dollars  had 
been  subscribed. 

The  question  is,  and  it  is  the  important  question  in  the  case, 
was  it  in  the  power  of  these  directors  to  make  this  call,  the 
full  amount  of  the  capital  stock  not  having  been  subscribed? 
This  question  is  to  be  decided  by  authority.  On  reference  to  a 
leading  work  on  railways,  1  Eedfield  on  the  Law  of  Eailways, 
176,  we  find  it  is  there  said,  that  it  is  an  essential  condition 
to  making  calls  in  these  companies,  where  the  number  of  shares 
and  the  amount  of  capital  is  fixed,  that  the  whole  stock  shall 
be  subscribed  before  any  call  can  lawfully  be  made.  Eeference 
is  made  in  support  of  the  text  to  Stoneham  Branch  R.  R.  Co. 
v.  Gould,  2  Gray,  277,  in  which  Ch.  J.  Shaw  uses  this  em- 
phatic language :  It  is  a  rule  of  law  too  well  settled  to  be  now 
questioned,  that  when  the  capital  stock  and  the  number  of 
shares  are  fixed  by  the  act  of  incorporation  (in  this  case  by 
the  articles  filed  and  recorded),  or  by  any  vote  or  by-law 
passed  conformably  to  the  act  of  incorporation,  no  assessment 
can  be  lawfully  made  on  the  share  of  any  subscriber  until  the 
whole  number  of  shares  has  been  taken.  This  was  held  in 
Salem  Mill-dam  v.  Roper,  6  Pick.  23,  and  9  Pick.  187;  Cabut 
and  West  Springfield  Bridge  v.  Chapin,  6  Cush.  50;  Worcester 
and  Nashua  R.  R.  Co.  v.  Hinds,  9  Cush.  110. 

The  chief  justice  says  this  is  no  arbitrary  rule — it  is  founded 
on  a  plain  dictate  of  justice  and  the  strict  principles  regulating 
the  obligation  of  contracts.  When  a  man  subscribes  a  share 
to  a  stock  to  consist  of  one  thousand  shares,  in  order  to  carry 
on  some  designated  enterprise,  he  binds  himself  to  pay  a 
thousandth  part  of  the  cost  of  such  enterprise.  If  only  five 
hundred  are  subscribed  for,  and  he  can  have  no  assurance, 
which  he  is  bound  to  accept,  that  the  remainder  will  be  taken, 
he  should  be  held,  if  liable  to  assessment,  to  pay  a  five  hun- 
dredth part  of  the  cost  of  the  enterprise,  besides  incurring  the 
risk  of  an  entire  failure  of  the  enterprise  itself,  and  the  loss 
of  the  amount  advanced  toward  it.     The  same  doctrine  is  held 
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in  Somerset  and  Kennebec  R.  R.  Co.  v.  Cushing,  45  Me.  124. 
Other  cases  might  be  cited,  bnt  it  is  unnecessary. 

By  the  articles  of  incorporation  filed  and  recorded  a  corpo- 
ration was  created,  as  efficient  for  all  the  contemplated  pur- 
poses as  if  its  power  had  been  conferred  by  a  special  charter. 
The  capital  stock  was  fixed,  definitely,  at  one  million  of  dol- 
lars, to  be  divided  into  ten  thousand  shares,  of  one  hundred 
dollars  each,  and  that  amount  must  have  been  subscribed  be- 
fore the  corporation  could  have  a  legal  existence.  It  was  a 
condition  precedent  to  the  legal  existence  of  the  company. 
There  is  nothing  in  the  " articles"  or  in  the  statute  which 
authorizes  the  corporation  to  commence  operations  when  a  less 
amount  is  subscribed. 

Very  many  charters  might  be  cited  which  declare,  when 
a  less  amount  than  the  whole  capital  stock  is  subscribed  the 
corporation  may  proceed  in  their  business;  but  nothing  of 
that  sort  is  found  in  this  case. 

There  are  various  other  points  and  objections  made  by 
appellant  which  need  not  be  noticed,  as  what  we  have  said 
"cuts  the  case  up  by  the  roots,"  and  there  can  be  no  recovery. 

The  judgment  of  the  circuit  court  is  reversed. 

Judgment  reversed. 


Addison  C.  Taylor  et  al. 

v. 

The  Commissioners  of  Highways  of  Town  of  Normal. 

1.  Appeal  —  from  order  of  commissioners  laying  out  or  vacating  road.  No 
person  has  the  right  of  appeal  from  the  decision  of  commissioners  of  high- 
ways in  laying  out  a  new  road  or  vacating  an  old  one,  unless  he  is  the  owner 
of  land  adjoining  the  road  to  be  laid  out  or  vacated. 

2.  Same — construction  of  statute  in  relation  to.  Whilst  it  is  true  that  in  one 
sense  every  citizen  has  an  interest  in  the  public  highways,  yet  none  but  the 
owners  of  land  adjoining  a  road  laid  out  or  vacated  by  the  commissioners  of 
highways  has  such  an  interest  therein  as  is  contemplated  by  the  act  of  the 
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legislature  providing  for  an  appeal  from  the  decision  of  the  commissioners  to 
their  supervisors,  by  any  person  interested  in  the  decision  of  the  commissioners. 

Appeal  from  the  Circuit  Court  of  McLean  county, 

Messrs.  Hughes  &  McCart,  and  Messrs.  Stevenson  & 
Ewing,  for  the  appellants. 

Messrs.  Tipton  &  Pollock,  for  the  appellees. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

The  only  question  of  any  importance  presented  by  this  record 
is,  whether  a  person  has  a  right  to  appeal  from  the  decision  of 
the  commissioners  of  highways  in  laying  out  a  new  road  or 
vacating  an  old  one,  who  does  not  own  land  adjoining  the  road 
laid  out  or  vacated. 

The  statute  which  authorizes  an  appeal  from  the  decision  of 
the  commissioners  of  highways  to  three  supervisors,  provides, 
"  any  person  or  persons  interested  in  the  decision  of  the  commis- 
sioners of  highways  in  determining  to,  or  in  refusing  to  lay  out, 
alter,  inclose  or  vacate  any  road,  or  revoking  any  previous  order 
or  decision  relative  to  any  road,  or  from  the  verdict  of  any 
jury  in  assessing  damages  in  opening,  altering  or  vacating  any 
road,  may  appeal  from  such  decision  to  three  supervisors  of 
the  county,"  etc.  The  word  "  interested  "  must  receive  a  rea~ 
sonable  construction,  such  as  will,  on  the  one  hand,  protect 
those  who  have  a  direct  and  substantial  interest  in  the  matter, 
and  on  the  other  hand,  protect  the  commissioners  of  highways 
from  unnecessary  litigation  in  defending  their  action  as  such,  at 
the  suit  of  persons  who  may  imagine  they  have  an  interest, 
when  in  fact  they  have  no  such  interest  as  was  contemplated 
b*y  the  legislature.  Every  citizen  of  a  county,  in  one  sense, 
has  an  interest  in  the  public  highways.  So,  too,  it  may  be 
said,  and  properly,  that  every  citizen  of  the  State  has  an  inter- 
est in  the  highways  in  the  different  counties  of  the  State.  If, 
therefore,  the  language  of  the  statute  is  to  be  interpreted  lit- 
erally, an  appeal  might  be  taken  by  any  citizen  of  the  State. 
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Mr.  Justice  Scott,  dissenting. 

But,  we  apprehend  it  was  not  the  intention  of  the  legislature 
that  the  word  "  interested  "  should  receive  such  a  liberal  con- 
struction. It  was,  doubtless,  intended  to  give  the  right  of 
appeal  to  those  persons  who  had  a  direct  and  pecuniary  inter- 
est not  shared  by  the  public  at  large,  such  as  owned  land  ad- 
joining the  new  road  laid  out  or  the  old  one  vacated.  So  far 
as  the  interest  of  the  public  is  involved,  the  commissioners  of 
highways  are  elected  as  officers  to  guard  and  protect  those 
public  interests,  and  that  interest  which  the  public  feel  in  the 
highways  of  the  country  may  be  regarded  as  safe  in  the  hands 
of  the  commissioners,  without  giving  the  right  of  appeal  to  any 
other  tribunal. 

But  the  case  is  somewhat  different  with  a  person  who  owns 
lands  which  the  public  propose  to  take,  by  and  through  the 
commissioners  of  highways,  and  devote  the  same  to  public  use. 
In  such  a  case  the  land  owner  has  a  direct  and  pecuniary 
interest.  So,  too,  if  a  road  has  been  constructed  over  the  lands 
of  a  person,  and  his  buildings  have  been  erected  with  a  view 
to  the  location  of  the  road,  and  the  commissioners  attempt  to 
vacate  the  road,  and  lay  out  another  on  some  other  portion  of 
the  premises,  here  is  an  interest  that  needs  protection  by 
allowing  an  appeal  to  some  other  tribunal.  We  are  therefore 
of  opinion  that  no  person  has  the  right  of  appeal  except  those 
who  may  own  lands  adjoining  the  road  to  be  laid  out  or 
vacated.  Such  persons  have  an  interest  different  in  character 
from  the  citizen  who  may  reside  in  the  neighborhood  of  the 
road,  and  feel  some  remote  interest  in  the  question,  and  there 
is  wisdom  in  giving  them  the  right  of  appeal.  If  we  are  right 
in  the  construction  of  the  statute,  the  decision  of  the  circuit 
court  was  correct,  and  it  will  be  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Scott:  I  am  of  opinion  the  parties  appealing 
from  the  action  of  the  commissioners  of  highways  were  "inter-' 
ested"  in  the  decision  made  to  change  the  highway,  in  the 
sense  that  term  is  used  in  the  statute.     Hence  their  appeal 
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gave  the  supervisors  jurisdiction  in  the  premises,  and  it  was 
error  in  the  circuit  court  to  quash  the  action  of  the  supervisors 
reversing  the  decision  of  the  commissioners  of  highways.  This 
judgment  ought  to  be  reversed  and  the  petition  for  certiorari 
dismissed. 


The  Peoria,  Pekin  and  Jacksonville  Railroad  Co. 

v. 
Gerhardt  H.  Siltman. 

Negligence — -failure  to  ring  bell  or  sound  whistle.  Where  a  railway  company, 
in  running  a  wild  train,  on  approaching  a  highway  crossing,  fails  to  give  the 
statutory  signal  by  sounding  a  whistle  or  ringing  a  bell,  at  a  place  where  the 
view  of  the  approaching  train  from  the  crossing  is  obstructed  by  timber  and 
heavy  foliage,  this  will  establish  a  right  of  recovery  against  the  company  for 
an  injury  received  by  one  while  attempting  to  cross  the  railroad  with  his  team, 
in  favor  of  such  injured  party. 

Appeal  from  the  Circuit  Court  of  Fulton  county;  the  Hon. 
C.  L.  Higbee,  Judge,  presiding. 

Messrs.  Dearborn  &  Campbell,  for  the  appellant. 

Mr.  E.  A.  Wallace,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

On  the  former  appeal,  the  judgment  which  plaintiff  had 
recovered  against  defendant  was  reversed  on  account  of  instruc- 
tions given  that  it  was  thought  might  have  misled  the  jury; 
but  the  merits  of  the  case  were  not  discussed,  nor  were  the 
rights  of  the  parties  adjudicated.  On  the  remandment  of  the 
cause  a  trial  was  again  had  upon  instructions  which  we  deem 
sufficiently  accurate,  and  all  were  given  that  could  in  any  man- 
ner elucidate  the  case,  or  in  any  way  assist  the  jury  in  arriving 
at  a  just  conclusion.  More  instructions  were  asked  by  both 
parties  than  the  nature  of  the  case  required,  and  those  refused 
34—88  III. 
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contain  little  else  than  a  useless  repetition  of  what  was  em- 
bodied in  those  given. 

As  was  said  in  the  former  opinion,  the  case  is  very  close, 
on  the  evidence,  as  to  the  right  of  recovery,  but  the  finding  of 
the  facts  by  the  jury  must  be  regarded  as  sustaining  plaintiff's 
cause  of  action.  The  basis  of  recovery  on  the  last  as  well  as 
the  first  trial  is,  the  failure  on  the  part  of  the  employees  of  the 
railroad  company  to  perform  the  statutory  duty  of  ringing  a 
bell  or  sounding  a  whistle  upon  the  locomotive  before  coming 
to  the  highway  crossing.  On  this  question  evidence  was  given 
on  both  sides,  and  we  may  add  to  what  we  previously  said,  it 
is  so  contradictory  as  to  be  irreconcilable. 

Reference  to  the  topography  of  the  locality  where  the  acci- 
dent occurred  may  assist  in  obtaining  a  clear  understanding  of 
the  case.  The  road  on  which  plaintiff  was  driving  his  team 
runs  north  and  south,  and  the  company's  railroad  runs  in  the 
same  general  direction,  but  not  exactly  parallel,  and  crosses 
the  highway  obliquely.  Plaintiff  was  driving  south  on  the 
wagon  road,  and  the  train  that  collided  with  his  wagon  came 
also  from  the  north,  and  running  south,  but  bearing  slightly 
to  the  west.  Between  the  wagon  road  and  the  railroad  track, 
and  for  some  distance  north  of  the  crossing,  there  was  a  body 
of  timber  with  a  heavy  foliage.  Exactly  how  near  the  crossing 
the  timber  was,  and  what  obstruction  it  caused  to  any  view 
of  a  train  coming  from  the  north,  are  questions  left  in  doubt 
by  the  evidence.  With  plaintiff  there  were  four  other  persons, 
all  driving  teams  in  the  same  direction,  and  all  quite  near 
together  within  a  few  yards  of  each  other.  All  of  them  passed 
over  the  crossing  in  safety,  but  plaintiff,  as  he  came  upon  the 
track,  was  struck  by  the  locomotive  driven  on  defendant's  road, 
and  was  so  seriously  injured  by  the  collision  that  he  has  now 
no  recollection  of  anything  that  took  place  at  the  time  he 
was  hurt.  He  can  give  no  account  of  the  transaction,  and 
never  has  been  able  to  do  so  since  the  accident. 

All  the  persons  that  drove  over  the  crossing  immediately 
before  plaintiff,  were  examined  as  witnesses,  and  it  is  a  singu- 
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lar  fact  that  not  one  of  them  either  saw  or  heard  the  coming 
train.  It  was  a  still,  bright,  clear  day,  in  the  month  of  August, 
at  about  the  hour  of  eleven  o'clock  in  the  forenoon.  The 
road  on  which  they  were  driving  was  sandy,  and  their  wagons 
were  all  loaded  with  stone,  so  that  they  made  but  little,  if 
any,  noise.  Every  one  of  these  several  witnesses  is  positive 
he  could  have  heard  it  had  the  bell  been  rung  or  the  whistle 
sounded.  Other  witnesses  were  in  the  immediate  vicinity  of 
the  crossing,  and  they  say  they  heard  no  bell  or  whistle.  Two 
of  them — a  man  and  a  woman — were  traveling  on  the  high- 
way, and  when  they  came  near  the  crossing,  they  stopped  to 
listen  for  coming  trains,  and  they  both  testify  they  heard 
neither  bell  nor  whistle  until  the  instant  the  crash  of  the  col- 
lision was  heard.  There  was  nothing  to  prevent  these  several 
witnesses  from  hearing  the  advancing  train,  had  the  bell  been 
rung  or  the  whistle  sounded,  and  their  testimony  seems  to  be 
equivalent  to  positive  evidence  as  to  the  facts  about  which 
they  testify. 

On  the  other  hand,  there  is  the  positive  testimony  of  the 
roadmaster,  who  was  on  the  engine  of  the  train  that  collided, 
that  he  himself  rang  the  bell,  and  kept  it  ringing  for  the  dis- 
tance prescribed  by  the  statute  before  reaching  the  highway 
crossing,  and  that  the  engine-driver  sounded  the  whistle  the 
usual  distance  from  the  crossing.  Corroborative  of  his  testi- 
mony is  that  of  the  engine-driver,  the  fireman,  and  perhaps 
that  of  one  other  person,  an  employee  on  the  train. 

Under  the  conflicting  testimony  presented,  it  was  certainly 
the  province  of  the  jury  to  find' which  was  the  better  evidence 
and  most  worthy  of  belief.     The  law  has  made  that  the  duty 
of  the  jury,  and  an  appellate  court  ought  not  to  interfere  to 
isturb  their  finding  of  facts  upon  conflicting  evidence,  except 
diere  it  becomes  necessary  to  do  so  to  prevent  palpable  in- 
justice in  cases  where  it  is  manifest  the  finding  is  the  result 
■  passion  or  prejudice.     That  is  not  the  case  here.     It  may 
>e  admitted  the  case  is  a  close  one,  on  the  evidence,  as  to 
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plaintiff's  right  to  recover,  and  for  that  reason  some  considera- 
tion is  due  the  finding  of  the  jury. 

The  train  that  collided  with  plaintiff's  wagon  was  what  is 
called  a  "wild  train/'  and  was  loaded  with  railroad  ties.  It 
was  following  close  upon  the  passenger  train,  going  in  the 
same  direction,  that  had  passed  that  point  about  a  half  an  hour 
before.  A  number  of  the  witnesses  examined  in  this  case 
remember  distinctly  that  they  heard  both  the  bell  and  whistle 
on  the  passenger  train,  at  the  usual  distance  from  the  crossing. 
Some  of  the  teamsters  with  plaintiff  also  heard  the  passenger 
train  when  it  passed.  These  facts  tend,  in  some  degree,  to 
strengthen  the  theory  upon  which  the  recovery  was  had,  that 
the  employees  of  defendant,  in  this  instance,  failed  to  give  the 
signals  which  the  law  made  it  their  duty  to  do  before  coming 
to  the  highway  crossing. 

Conceding  it  was  here,  as  the  jury  have  found,  that  defend- 
ant's servants  omitted  to  give  the  usual  signals  when  approach- 
ing the  crossing,  it  was  gross  carelessness  under  the  circum- 
stances proven.  The  railroad,  as  we  have  seen,  at  this  point 
ran  nearly  parallel  with  the  wagon  road,  and  crossed  it 
obliquely.  There  was  timber  with  heavy  foliage  between  the 
track  and  the  wagon  road,  that  prevented  persons  traveling 
south  on  the  highway  seeing  a  train  that  might  be  coming 
from  the  north  for  any  considerable  distance.  Being  thus 
prevented  from  seeing  approaching  trains,  it  was  all-important 
to  persons  traveling  on  the  highway  that  the  company's  em- 
ployees should  cause  the  usual,  signals  to  be  given  to  apprise 
such  persons  of  the  danger  they  were  liable  to  encounter. 

The  position  taken,  that  plaintiff  had  stopped  his  team,  and 
then  suddenly  attempted  to  pass  before  the  train,  is  not  sus- 
tained by  the  evidence.  The  witness  who  thought  he  saw  the 
team  standing  by  the  side  of  the  road,  near  the  track,  may 
have  been  honestly  mistaken.  It  Avill  be  remembered  he  was 
on  the  locomotive,  which  was  moving  at  a  very  high  rate  of 
speed  in  the  same  .direction  with  the  team  plaintiff  was  driving, 
and  he  may  have  thought  it  was   standing  still  when  it  was 
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moving  slowly,  on  account  of  the  condition  of  the  road  and 
the  weight  of  the  load  his  team  was  drawing. 

It  seems  hardly  possible  so  many  persons  could  pass  over 
the  crossing  just  in  advance  of  plaintiff,  and  not  one  of  them 
hear  the  signals  of  danger,  if  any  were  given.  If  sounded  at 
all,  they  must  have  been  sounding  while  they  were  in  the  act 
of  crossing,  and  it  would  be  most  singular  if  so  many  persons 
would  be  so  reckless  of  their  personal  safety.  All  of  them  did 
hear  both  the  bell  and  the  whistle  an  instant  before  the  colli- 
sion occurred,  but  not  before. 

Upon  the  whole  evidence,  it  was  eminently  a  case  for  the 
consideration  of  the  jury,  and  conceding  the  correctness  of  the 
finding,  as  we  must  do,  the  right  of  plaintiff  to  recover  under 
the  law  is  established,  and  the  judgment  must  be  affirmed. 

Judgment  affirmed. 


Abeaham  S.  Yooehies 
Elizabeth  Yooehies. 

Promissory  note — given  for  dower  interest,  to  maker's  mother,  collectible. 
Where  a  person  died,  leaving  three  children  and  a  widow,  and  certain  real 
estate  in  which  the  widow  was  entitled  to  dower,  and  by  consent  of  all  the 
land  was  sold  and  the  proceeds  divided,  each  child  giving  his  note  to  the  widow 
for  $600,  one  of  whom  refused  to  pay  his  note,  it  was  held,  that  the  widow  was 
entitled  to  collect  the  principal  as  well  as  the  interest  on  the  note,  the  notes 
having  been  given  far  the  price  of  her  dower  in  the  lands  sold. 

Appeal  from  the  Circuit  Court  of  Sangamon  county ;  the 
Hon.  Chaeles  S.  Zane,  Judge,  presiding. 

Appellee  is  the  widow  of  Daniel  Y.  Yoorhies,  deceased. 
Appellant  and  his  brother  and  sister  are  the  only  heirs  of 
deceased.  At  his  death,  Daniel  Y.  Yoorhies  was  the  owner 
of  a  tract  of  land.  The  parties  all  occupied  the  same  in  com- 
mon after  his  death.     At  length  they  all  united  in   a  sale  of 
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the  property,  for  the  net  sum  of  $5400,  of  which,  by  consent, 
$3600  was  divided  between  the  children,  each  taking  $1200, 
and  the  remaining  $1800  was  also  divided  equally  between 
the  three  children,  each  giving  to  their  mother  (the  appellee) 
a  note  for  $600,  and  securing  the  same  by  mortgage.  Two 
of  the  children  have  paid  to  their  mother  each  the  sum  of 
$600.  The  appellant,  one  of  the  sons,  refuses  to  pay  his  note. 
At  his  request,  his  first  note  was  canceled,  and  another  note, 
with  one  Best  as  security,  was  given  in  lieu  of  his  original 
note. 

An  action  was  brought  by  appellee  (the  mother)  against 
appellant  (one  of  the  sons)  and  against  Best,  to  recover  the 
amount  due  upon  this  $600  note.  Thereupon  appellant  filed 
a  bill  in  chancery,  to  enjoin  appellee  from  collecting  on  that 
note  anything  except  the  interest.  The  circuit  court,  upon 
hearing,  refused  the  injunction  and  dismissed  the  bill,  and 
complainant  appeals. 

Mr.  B.  F.  Burnett,  for  the  appellant. 

Messrs.  Patton  &  Lanphier,  and  Mr.  E.  Lane,  for  the 

appellee. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

From  the  circumstances  proved,  we  are  constrained  to  be- 
lieve that  the  parties  all  agreed  upon  the  sale  of  the  premises ; 
that  the  appellee  was  to  have,  in  her  own  right,  $1800  of  the 
proceeds  of  the  land  as  the  price  of  her  dower  right  in  the 
land.  If  this  were  so,  we  see  no  reason  why  appellant  ought 
not  to  pay  the  principal,  as  well  as  the  interest,  of  the  note. 

The  decree  must  be  affirmed. 

Decree  affirmed. 
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St.  Louis,  Vandalia  and  Terre  Haute  Kailroad  Co. 

v. 
Jesse  R.  Surrell,  Collector. 

1.  Taxation — right  of  State  board  to  increase  value  of  railroad  property  re- 
turned. The  State  Board  of  Equalization  has  the  power  to  increase  the  valua- 
tion of  railroad  property  returned  by  the  officers  of  the  corporation  without  first 
hearing  evidence  impeaching  the  return.  Such  return  is  not  made  prima  facie 
or  conclusive  evidence  of  anything.  The  constitution  requires  the  officers 
whose  duty  it  is  to  assess,  to  fix  the  value  of  property  assessed,  and  not  the 
owner. 

2.  SAMK^-evidence  not  required  in  assessing  property.  It  is  not  essential  to 
the  validity  of  an  assessment  that  township  and  other  assessors  shall  hear 
evidence  in  fixing  the  taxable  value  of  property,  but  they  may  act  upon  their 
own  knowledge  and  judgment,  and  the  same  rule  is  equally  applicable  to  the 
State  Board  of  Equalization. 

3.  Same— failure  to  return  local  levy  in  time.  A  failure  to  return  the  certifi- 
cate of  local  taxes  required  to  be  levied  for  school  and  other  municipal  pur- 
poses to  the  county  clerk  on  or  before  the  day  named  in  sec.  122  of  the  Revenue 
act,  is  cured  by  sec.  191  of  the  same  law,  and  the  omission  does  not  affect  the 
substantial  justice  of  the  tax,  and  therefore  can  not  defeat  its  collection. 

Appeal  from  the  Circuit  Court  of  Effingham  county;  the 
Hon.  James  C.  Allen,  Judge,  presiding. 

Mr.  R.  W.  Thompson,  and  Mr.  T.  J.  Golden,  for  the 
appellant. 

Mr.  James  K.  Edsall,  Attorney  General,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  a  suit  in  equity,  brought  by  appellant,  in  the 
Effingham  circuit  court,  to  enjoin  the  collection  of  State, 
county,  school  and  other  taxes  levied  on  the  property  of  the 
company.  A  temporary  injunction  was  granted,  but  on  a 
hearing,  on  demurrer,  it  was  dissolved  and  the  bill  dismissed, 
and  the  company  appeals  and  assigns  various  errors. 

The  demurrer,  of  course,  brings  before  the  court  the  ques- 
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tion  whether  the  bill  contains  equity  entitling  appellant  to  the 
relief  sought. 

It  is  first  insisted,  that  the  State  Board  of  Equalization  had  no 
power  to  increase  the  valuation  of  the  property  returned  by  the 
officers  of  the  company — that  their  return  was  conclusive  un- 
til impeached  by  evidence.  This  question  was  decided  against 
the  position  taken  by  appellant,  in  Porter  v.  Rockford,  Rock 
Island  and  St.  Louis  R.  R.  Co.  76  111.  564,  and  The  State 
Railroad  Tax  Cases,  2  Otto,  575.  It  is  manifest  that  the 
position  is  incorrect,  as  the  law  requires  the  board  of  equali- 
zation to  fix  or  assess  the  value  of  the  property  so  returned, 
and  it  does  not  provide  that  the  return  by  the  railroad  officials 
shall  be  prima  facie  or  conclusive  evidence  of  anything.  To 
give  the  construction  contended  for  by  appellant,  would  de- 
prive the  board  of  equalization  of  all  power  as  assessors,  and 
leave  the  power  to  fix  the  taxable  value  of  the  property  of 
these  bodies  in  their  officers,  unless  the  value  fixed  by  the 
return  could  be  overcome  by  proof.  An  individual  is  required 
to  make  and  furnish  a  list  of  his  taxable  property  to  the  asses- 
sor, and  yet  we  presume  no  one  has  ever  supposed  that  it  was 
binding  on  the  assessor,  until  he  could  find  proof  to  overcome 
the  return.  The  requirement  was  only  adopted  as  a  conve- 
nient means  of  ascertaining  the  amount  and  character  of  tax- 
able property  held  by  each  tax-payer.  The  constitution 
requires  the  officers  elected  or  appointed  for  the  purpose,  to 
fix  the  value,  and  not  the  owner,  and  that  duty  must  be  per- 
formed by  the  officers  designated  for  the  purpose,  and  we  will 
not  presume  the  General  Assembly  designed  to  dispense  with 
this  requirement.  See  Republic  Life  Ins.  Co.  v.  Pollah,  75 
111.  292;   Ottawa  Glass  Co.  v.  McCaleb,  81  id.  556. 

Nor  is  there  any  force  in  the  position  that  the  State  board 
acted  without  evidence  in  fixing  the  value  of  the  property  of 
the  company.  The  law  does  not  impose  it  as  a  duty,  but  only 
requires  the  board  to  ascertain  and  fix  the  value.  It  has  never 
been  supposed  that  it  is  essential  to  a  valid  assessment  that 
township  and  other  assessors  shall  hear  evidence  in  fixing  the 
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taxable  value  of  property.  On  the  contrary,  it  is  believed 
they  almost  uniformly  act  upon  their  own  knowledge  and  in- 
dividual judgment  as  to  its  worth.  Such  being  the  uniform 
course  in  making  assessments  when  the  State  board  was  cre- 
ated, and  it  was  empowered  to  fix  the  value  of  property 
belonging  to  corporations,  the  General  Assembly  must  have 
intended  that  body  to  act  in  the  same  manner,  or  they  would 
have  provided  for  a  different  mode  of  ascertaining  values.  It 
was  so  held  in  The  Pacific  Hotel  Co.  v.  Lieb,  83  111.  602, 
and  that  case  is  decisive  of  this  question,  and  the  court  so  held 
in  Porter  v.  Rochford,  Rock  Island  and  St.  Louis  R.  R.  Co. 
76  111.  564. 

As  to  the  local  taxes  levied  for  school  and  other  municipal 
purposes,  although  they  may  not  have  been  returned  to  the 
county  clerk  on  or  before  the  day  named  in  the  122d  section 
ofthe  Revenue  law,  it  has  been  held  by  this  court,  in  the  case 
of  Buck  v.  The  People,  78  111.  560,  that  this  omission  is  cured 
by  the  191st  section  of  the  same  law;  that  the  omission  does 
not  affect  the  substantial  justice  of  the  tax,  and  can  not  defeat 
its  collection. 

All  the  questions  raised  in  this  case  have  been  determined 
by  former  decisions  of  this  court,  and  it  can  subserve  no  bene- 
ficial purpose  to  discuss  them  again  in  this  case. 

The  bill  alleges  no  specific  fraud,  or  facts  showing  any,  and 
there  is  no  ground  of  relief  shown  for  that  reason,  and  the 
decree  of  the  court  below  must  be  affirmed. 

Decree  affirmed. 


The  People  ex  rel.  Judson  M.  W.  Jones 

v. 
The  North  Chicago  Railway  Company. 

1.  Quo  warranto — leave  to  file,  how  far  discretionary.  The  granting  of 
leave  to  file  an  information  in  the  nature  of  a  quo  warranto  is  a  matter  of  sound 
discretion  in  the  court  or  judge.     On  the  one  hand  it  is  not  granted  as  a  mat- 
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ter  of  right  upon  the  part  of  the  relator,  while  on  the  other  the  court  can  not 
refuse  arbitrarily,  but  must  exercise  a  sound  discretion,  in  accordance  with 
principles  of  law. 

2.  Same — opposing  affidavits  may  be  considered.  On  an  application  on  behalf 
of  a  private  citizen  for  leave  to  file  an  information  in  the  nature  of  a  quo  war- 
ranto against  a  corporation,  opposing  affidavits  may  properly  be  considered  in 
determining  whether  leave  shall  be  granted. 

3.  Same — ivhen  leave  to  file,  properly  refused.  Where  leave  was  asked  to  file 
an  information  against  a  horse  railway  company,  requiring  it  to  show  its  right 
to  extend  the  line  of  its  road,  and  to  use  steam  power  over  a  part  of  the  same, 
and  it  did  not  appear  that  the  relator  was  either  specially,  as  an  individual, 
or  in  common  with  all  other  citizens  of  the  town,  injured  by  the  construction 
and  operation  of  the  road,  and  it  was  shown,  by  affidavit,  that  the  relator 
acquired  his  land,  abutting  upon  the  road,  long  after  its  construction,  and  that 
it  was  the  almost  universal  desire  of  the  people  of  the  town,  and  those  travel- 
ing over  the  road,  that  it  be  operated  by  steam,  and  the  facts  disclosed  seemed 
to  show  the  application  was  not  asked  for  the  public  good,  but  rather  for  sel- 
fish purposes,  it  was  held,  that  leave  was  properly  refused. 

•• 

4.  If  a  public  wrong  is  done  by  the  abuse  of  a  franchise,  and  no  private 
injury  appears,  a  proceeding  by  quo  warranto  must  be  by  the  public  prosecutor 
or  other  authorized  agent  of  the  State,  and  a  private  citizen  can  not,  in  such 
case,  have  the  aid  of  this  extraordinary  remedy.  But  in  cases  affecting  only 
private  rights,  and  which  merely  affect  the  administration  of  corporate  func- 
tions, and  not  the  existence  of  the  corporation,  the  court  may  interpose  upon  a 
proper  showing. 

5.  Same — who  may  file  information — statute  construed.  The  first  section  of  the 
statute  relating  to  proceedings  by  quo  warranto  does  not  authorize  any  one  to 
present  a  petition  for  leave  to  file  an  information  other  than  the  Attorney 
General  or  State's  attorney,  nor  does  it  obliterate  the  well  recognized  distinc- 
tions between  informations  in  behalf  of  the  public  to  enforce  public  rights, 
and  those  in  behalf  of  individuals  to  enforce  private  rights,  or  place  the  control 
of  informations  to  enforce  public  rights  in  every  individual  who  may  choose  to 
intermeddle. 

6.  The  Attorney  General  or  State's  attorney,  if  the  information  affects 
public  rights  only,  may  act  at  the  instance  of  any  individual  who  may  furnish 
him  the  requisite  proofs  to  authorize  him  to  act,  whom  he  may  name  relator, 
but  he  must  act  in  his  official  capacity  under  a  sense  of  official  duty,  and  not 
merely  lend  his  name  for  the  use  of  a  private  party. 

Appeal  from  the  Criminal  Court  of  Cook  county ;  the  Hon. 
William  W.  Fakwell,  Judge,  presiding. 
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The  record  shows  that  at  the  August  term,  1875,  of  the 
Criminal  Court  of  Cook  county,  the  following  motion  was 
presented  to  the  court : 

"And  now  on  this  clay  comes  Charles  H.  Reed,  State's 
attorney  for  said  county  of  Cook,  and  at  the  instance  of  Jud- 
son  M.  W.  Jones,  as  relator,  presents  to  the  court  the  annexed 
petition  of  said  Judson  M.  W.  Jones,  for  leave  to  file  an  in- 
formation in  the  nature  of  a  quo  warranto,  in  the  name  of  the 
People  of  the  State  of  Illinois,  against  the  North  Chicago 
Railway  Company."     *     *     * 

The  petition  is  as  follows,  omitting  the  caption : 

"  Your  petitioner,  Judson  M.  W.  Jones,  respectfully  repre- 
sents that  the  North  Chicago  Railway  Company  is  a  corpora- 
tion created  and  existing  by  virtue  of  an  act  of  the  legislature 
of  the  State  of  Illinois,  approved  February  14,  1859,  entitled 
'An  act  to  promote  the  construction  of  horse  railways  in  the 
city  of  Chicago ;'  that  some  years  ago  said  company  con- 
structed, and  has  ever  since  maintained,  and  still  maintains,  a 
street  railway  in  the  town  of  Lake  View,  in  the  county  of 
Cook,  and  has  for  some  time  been,  and  now  is,  operating  the 
same,  from  the  northern  limits  of  the  city  of  Chicago,  upon 
and  along  the  following  streets  of  said  town  of  Lake  View, 
to-wit:  from  such  northern  limits  of  the  city  of  Chicago,  upon 
and  along  North  Clark  street,  by  horse  power,  to  Diversey 
street,  at  its  intersection  with  the  Evanston  road,  thence  north- 
erly, by  steam  power,  upon  and  along  said  Evanston  road  to 
Graceland  avenue,  and  thence  west  on  Graceland  avenue,  by 
steam  power,  to  Graceland  Cemetery ;  that  as  your  petitioner 
is  informed  and  believes,  the  only  warrant  or  authority  which 
said  company  has  or  claims  to  have  for  the  construction,  main- 
tenance and  operation  of  such  street  railway  within  said  town 
of  Lake  View,  in  the  manner  aforesaid,  is  the  aforesaid  act  of 
the  legislature  of  said  State  of  Illinois,  one  section  of  which 
act  purports  to  authorize  said  company  to  extend  its  road  to 
any  point  in  Cook  county. 
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"Your  petitioner  is  advised  and  believes,  that  so  much  of 
said  act  as  authorizes  said  company  to  extend  its  railway  be- 
yond the  corporate  limits  of  the  city  of  Chicago  is  unconstitu- 
tional and  void,  being  contrary  to  the  provisions  of  that  clause 
of  section  23,  of  article  3,  of  the  Illinois  State  constitution  of 
1848,  which  provides  that  no  private  or  local  law  which  might 
be  passed  by  the  General  Assembly  shall  embrace  more  than 
one  subject,  and  that  shall  be  expressed  in  the  title. 

"  Your  petitioner  is  also  advised  and  believes,  that  for  the 
same  reason,  the  said  act  does  not  confer  upon  said  company 
the  power  to  use  steam  as  a  means  of  operating  its  railway, 
even  over  such  territory  as  it  rightfully  can  maintain  its  track 
upon.  Your  petitioner  represents  that  he  is  an  inhabitant  of 
said  town  of  Lake  View,  and  the  owner  of  real  estate  therein 
contiguous  to  one  of  the  streets  upon  which  said  company  is 
operating  its  steam  railway,  and  that  your  petitioner  is  desirous 
that  leave  may  be  given  to  the  State's  attorney  for  the  said 
county  of  Cook  and  State  of  Illinois,  on  behalf  and  in  the 
name  of  the  People  thereof,  to  file  an  information  in  the  nature 
of  a  quo  warranto,  and  upon  the  relation  of  your  petitioner, 
against  the  said  The  North  Chicago  Railway  Company,  to 
make  it  answer  to  the  said  People  by  what  warrant  it  claims 
to  hold,  execute  and  exercise  the 'liberties,  privileges,  functions, 
powers  and  franchises  aforesaid. 

Judson  M.  W.  Jones." 

Verified  by  Jones  before  a  notary  public. 

At  the  same  time,  the  following  affidavit  was  filed  and  pre- 
sented to  the  court,  in  opposition  to  the  motion  : 

"Valentine  C.  Turner,  being  duly  sworn,  says :  That  he  is 
the  president  of  the  North  Chicago  City  Railway  Company, 
mentioned  in  the  petition  herein;  that  on  the  23d  day  of 
May,  1859,  the  common  council  of  the  city  of  Chicago  passed 
an  ordinance  granting  permission  to  said  company  to  construct 
and  operate,  by  animal  power,  railways  on  several  streets  in 
the  North  Division  of  the  city,  and,  among  others,  on  North 
Clark  street,  from  North  Water  street,  near  the  business  cen- 
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ter,  for  a  distance  of  about  two  and  and-half  miles  to  the  city 
limits,  which  was  accepted  by  said  company,  and  immediately 
said  line  of  railway  was  constructed  on  North  Clark  street, 
and  operated  by  said  company. 

"And  the  deponent  farther  says,  that  after  constructing  the 
line  on  North  Clark  street  to  the  city  limits,  said  company, 
, desiring  to  extend  its  Clark  street  line  beyond  the  city  limits 
and  in  the  township  of  Lake  View,  for  a  distance  of  about 
one-half  mile,  the  supervisor  of  the  town  of  Lake  View,  being 
a  town  under  the  township  organization  law,  on  the  2d  day 
of  March,  1861,  gave  his  assent  and  consent,  in  writing,  for 
said  company  to  lay  down,  maintain  and  operate  its  railway 
in,  over  and  along  Green  Bay  road,  in  said  township  of  Lake 
View,  from  the  city  limits  northwards,  to  a  point  forty  rods 
north  of  the  north  line  of  the  S.  W.  i  28,  40  N.,  14  E.,  pro- 
vided said  railway  should  be  laid  by  the  1st  day  of  September, 
1861. 

"And  the  deponent  further  says,  that  by  virtue  of  the  au- 
thority contained  in  its  act  of  incorporation,  and  such  consent 
of  the  supervisor,  said  company  did  lay  down  its  railway  in 
Green  Bay  road,  from  the  city  limits  to  the  point  named  in 
such  consent,  before  the  1st  day  of  September,  1861,  which 
formed  an  extension  of  their  Clark  street  line,  and  from  the 
time  of  its  construction  the  said  railway  in  Green  Bay  road, 
down  to  the  present  time,  has  been  operated  by  said  company 
as  a  part  of  its  line,  from  the  business  center  of  the  city  of 
Chicago  on  North  Clark  street,  charging  the  same  fare  from 
the  northern  end  to  any  part  of  the  city,  precisely  the  same  as 
if  the  entire  line  lay  within  the  city  limits. 

"And  the  deponent  further  says,  that  on  the  2d  day  of 
October,  1863,  the  supervisor  of  the  said  town  of  Lake  View 
gave  a  like  consent,  in  writing,  for  said  company  to  lay  down, 
maintain  and  operate  their  railway  in,  upon  and  along  a  public 
highway,  called  in  the  petition  herein  the  Evanston  road,  to 
Albert  street,  and  thence  on  Albert  street  to  the  Green  Bay 
road,  provided  said   railway  should  be  laid  by  the  1st  day  of 
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June,  1864;  and  the  deponent  says,  that  the  point  designated 
in  such  last  consent  as  the  place  of  commencement,  was  the 
then  terrain  us  of  their  Clark  street  line,  as  previously  con- 
structed, and  the  distance  of  the  line  described  in  the  last  con- 
sent was  about  two  miles. 

"And  the  deponent  further  says,  that  said  company,  by 
virtue  of  its  charter  and  such  consent,  did  lay  down  and  con- , 
struct  such  railway,  mentioned  in  last  consent,  before  the  1st 
day  of  June,  1864,  and  from  about  the  time  it  was  completed 
to  the  present  time  it  has  been  operated  by  said  company  with 
cars  propelled  by  a  steam  dummy,  and  such  line  is  an  exten- 
sion of  the  lines  previously  constructed  in  Clark  street,  in  the 
city  of  Chicago,  and  in  Green  Bay  road,  in  Lake  View. 

"And  the  deponent  further  says,  that  the  inhabitants  of 
Lake  View,  generally,  are  engaged  in  business  in  the  city  of 
Chicago,  and  almost  all  passengers  who  travel  the  tracks  laid 
in  the  Green  Bay  road,  the  Evanston  road  and  Albert  street, 
also  in  the  same  trip,  pass  on  and  over  the  Clark  street  track 
within  the  city  of  Chicago,  and  the  business  transacted  in 
Lake  View  by  said  company  feeds  and  supports  the  lines 
operated  in  the  city. 

"And  the  deponent  further  says, 'that  there  is  no  public 
conveyance  of  any  kind  for  the  transportation  of  passengers 
in  the  town  of  Lake  View,  and  by  which  they  can  travel  to 
and  from  points  in  the  city  of  Chicago,  save  the  cars  of  said 
company,  and  there  is  no  public  conveyance  by  which  pas- 
sengers can  reach  Graceland  Cemetery,  the  northern  terminus 
of  the  line,  and  several  other  cemeteries  in  said  town,  save  by 
the  cars  of  said  company. 

"And  the  deponent  further  says,  that  such  tracks  in  Lake 
View  were  laid  at  the  earnest  solicitation  of  inhabitants  of 
that  town,  of  the  owners  of  property  abutting  upon  the  roads 
and  streets  occupied,  and  no  objection  has  ever  been  made  to 
the  operation  of  such  tracks  as  a  railway,  so  far  as  the  officers 
of  the  company  know,  except  as  made  by  the  petition  herein, 
and  deponent  believes  that  it  is  the  almost  universal  desire  of 
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the   inhabitants  of  Lake  View,  and  those  who  travel  on  the 
railway,  that  it  should  be  operated  by  steam. 

"And  the  deponent  further  says,  that  the  said  petitioner, 
Judson  M.  W.  Jones,  purchased  the  property  owned  by  him 
about  four  years  ago,  several  years  after  said  streets  were 
occupied  by  the  railway  company,  from  persons  who  had 
acquiesced  in  the  use  of  the  streets  and  roads  by  the  railway 
company,  and  with  full  knowledge  of  the  claim  of  right  to 
use  them  for  such  purposes. 

"And  the  deponent  further  says,  upon  information  and  be- 
lief, that  this  proceeding  is  to  accomplish  some  private  and 
personal  end,  the  precise  character  of  which  is  unknown  to 
him,  and  is  contrary  to  the  public  interest. 

Valentine  C.  Turner. 

"  Subscribed  and  sworn  to  before  me,  this  8th  day  of  Sep- 
tember, A.  D.  1875. 

Austin  J.  Doyle,  Clerk" 

The  court  refused  to  allow  leave  to  file  the  information, 
and  the  record  is  brought  here  by  the  appeal  of  Judson  M. 
W.  Jones. 

The  only  question  is,  did  the  court  err  in  refusing  leave  to 
file  the  information. 

Mr.  Frederic  Ullman,  for  the  appellant. 
Messrs.  Goudy  &  Chandler,  for  the  appellee. 

Mr.  Chief  Justice  Scholfield  delivered  the  opinion  of 
the  Court : 

Did  the  court  err  in  refusing  to  allow  the  relator  to  file  an 
information? 

The  ruling  of  this  court  is,  the  granting  of  leave  to  file  an 
information  in  the  nature  of  a  quo  warranto,  is  in  the  sound 
discretion  of  the  court  or  judge  to  which  the  application  is 
made.  Leave,  on  the  one  hand,  is  not  granted  as  a  matter  of 
right  upon  the  part  of  the  relator;  and  on  the  other  hand,  a 
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court  is  not  at  liberty  to  arbitrarily  refuse,  but  must  exercise 
a  sound  discretion  in  accordance  with  principles  of  law.  The 
People  ex  rel  v.  Waite,  70  111.  25 ;  The  People  ex  rel.  v.  Calla- 
ghan,  83  id.  128. 

It  is  here  shown  that  Jones  is  an  inhabitant  of  the  town  in 
which  the  road  is  being  operated,  and  the  owner  of  real  estate 
therein ;  but  it  is  not  shown  that  he  is,  either  specially  as  an 
individual  or  in  common  with  all  other  citizens  of  the  town, 
injured  by  the  construction  and  operation  of  the  road.  The 
opposing  affidavit  is  properly  to  be  taken  into  consideration  in 
determining  whether  the  writ  should  have  been  issued,  ( The  Peo- 
ple ex  rel.  v.  Waite,  supra,)  and  it  distinctly  rebuts  all  inference 
that  might  arise  from  the  mere  conceded  fact  of  the  construc- 
tion and  operation  of  the  road,  of  either  private  or  public 
injury,  and  shows  also  that  the  road  was  constructed  long  before 
Jones  became  the  owner  of  his  present  property  in  the  town ; 
that  it  was  constructed,  and  has  since  been  operated  "  at  the 
earnest  solicitation  of  inhabitants  of  the  town — owners  of 
property  abutting  upon  the  road  and  streets  occupied ;"  that 
"no  objection  has  ever  been  made  to  the  operation  of  the  rail- 
way so  far  as  the  officers  of  the  company  know,  except  as 
made"  by  Jones,  and  that  it  is  the  almost  universal  desire  of 
the  inhabitants  of  the  town  and  those  who  travel  on  the  rail- 
way that  it  should  be  operated  by  steam. 

Where  a  corporation,  by  the  exercise  of  powers  not  conferred 
by  its  charter,  does  no  private  injury,  and  commits  an  offense 
against  the  public  alone,  the  State  may  punish  or  waive  the 
right  to  do  so,  as  in  the  judgment  of  those  entrusted  with  the 
appropriate  power  in  that  respect  may  be  deemed  most  in  con- 
sonance with  the  public  interest.  If  a  wrong  is  done  by  the 
abuse  of  the  franchise,  it  is  a  public  wrong,  and  a  proceeding  by 
quo  warranto  must  be  by  the  public  prosecutor  or  other  author- 
ized agent  of  the  State;  and  a  private  citizen  can  not,  in  such 
case,  have  the  aid  of  this  extraordinary  remedy.  High  on 
Extraordinary  Remedies,  §  654,  and  cases  cited;  Angell  & 
Ames  on  Corp.  §  736 ;  Murphy  v.  Farmers'  Bank,  20  Pa.  St. 
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415.  And  it  is  also  said  (High  on  Extraordinary  Bemedies, 
supra),  "  An  exception,  however,  is  recognized  in  cases  affect- 
ing only  private  or  individual  rights,  and  which  merely  affect 
the  administration  of  the  corporate  functions,  without  affecting 
the  existence  of  the  corporation,  and  in  such  cases  it  is  held 
the  courts  may  interpose  on  a  proper  showing."  But,  since 
Jones  has  sustained  no  special  injury  affecting  his  private  or 
individual  rights,  this  principle  is  not  involved  in  the  case. 

It  is,  however,  contended,  that  Jones  is  entitled  to  file  the 
information,  whatever  may  have  been  his  rights  at  common 
law,  by  virtue  of  the  provisions  of  §  1,  chap.  112,  Rev.  Stat. 
1874,  p.  787. 

That  section  says :  "  The  Attorney  General  or  State's  attor- 
ney of  the  proper  county,  either  of  his  own  accord  or  at  the 
instance  of  any  individual  relator,  may  present  a  petition  to 
any  court  of  record  of  competent  jurisdiction,  or  any  judge 
thereof  in  vacation,  for  leave  to  file  an  information  in  the 
nature  of  a  quo  warranto  in  the  name  of  the  People  of  the 
State  of  Illinois;  and  if  such  court  or  judge  shall  be  satisfied 
that  there  is  probable  ground  for  the  proceeding,  the  court  or 
judge  may  grant  the  petition  and  order  the  information  to  be 
filed." 

There  is  nothing  here  that  authorizes  any  one  other  than 
the  Attorney  General  or  State's  attorney  to  present  a  petition 
for  leave  to  file  an  information.  This,  he  may  do  either  of  his 
own  accord  or  at  the  instance  of  any  individual  relator,  but 
the  language  does  not  profess  to  obliterate  the  well  recognized 
distinctions  between  informations  in  behalf  of  the  public  to 
enforce  public  rights,  and  those  in  behalf  of  individuals  to 
enforce  private  rights.  Nor  does  it  assume  to  place  the  con- 
trol of  informations  to  enforce  public  rights  in  every  individ- 
ual who  may  choose  to  intermeddle. 

The  Attorney  General  or  State's  attorney,  if  the  information 

affects  public  rights  only,  may  undoubtedly  act  at  the  instance 

of  any  individual  who   may  furnish  him  the  requisite  proofs 

to  authorize  him  to  act,  whom  he  may  name  relator,  but  he 

35—88  III. 
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must  act  in  his  official  capacity  under  a  sense  of  official  duty, 
and  not  merely  lend  his  name  for  the  use  of  a  private  party; 
and  the  proceeding  must  be  official  in  fact,  and  not  simply 
official  in  form  but  private  in  fact. 

In  all  matters  in  which  the  public  alone  is  concerned,  the 
law  has  wisely  placed  the  control  of  legal  proceedings  in  its 
officers  selected  for  that  purpose,  and  it  is  never  admissible 
that  these  proceedings  shall  be  allowed  to  be  used  as  mere 
instruments  for  the  gratification  of  private  malice,  or  the  at- 
tainment of  personal  and  selfish  ends. 

The  petition  here  presented  is  not  the  petition  of  the  Attor- 
ney General  or  State's  attorney,  but  of  Jones,  and  it  is  Jones 
only,  not  the  Attorney  General  or  State's  attorney,  that  prays 
that  leave  may  be  given  to  file  an  information.  True,  it 
appears  the  State's  attorney  presented  the  petition  of  Jones, 
and  made  the  motion,  but  it  is  quite  evident  this  was  merely 
formal. 

The  appeal  is  prayed  and  prosecuted  by  Jones,  and  no 
complaint  is  made  by  the  Attorney  General  or  State's  attor- 
ney of  the  refusal  of  the  court  below  to  give  leave  to  file 
the  information;  but  errors  are  assigned  and  argued  by  the 
private  counsel  of  Jones  alone. 

The  court  below,  in  the  exercise  of  its  discretion,  was  author- 
ized to  take  into  consideration  the  circumstances  showing  the 
character  of  the  proceeding,  and  if  satisfied,  as  we  think  it  was 
justified  in  being,  that  the  purpose  was  merely  to  allow  a  pri- 
vate party  to  institute  proceedings  in  a  matter  concerning  the 
public  alone,  it  was  not  only  within  its  discretion,  but  likewise 
its  duty  to  refuse  to  allow  the  information  to  be  filed. 

Finding  no  evidence  in  the  record  of  abuse  of  discretion, 

the  judgment  is  affirmed. 

Judgment  affirmed. 
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Laura  A.  Goodrich  et  al 

v. 

Martin  B.  Thompson,  Admr. 

Practice — application  to  set  aside  sale  —  no  evidence  in  the  record.  In  the 
absence  from  the  record  of  any  evidence  in  support  of  an  application  to  set 
aside  a  sale  had  under  a  decree  of  foreclosure,  for  certain  alleged  irregulari- 
ties therein,  the  decision  of  the  court  below  denying  the  application  will  be 
affirmed.     In  such  case  it  will  be  presumed  no  testimony  was  heard. 

Appeal  from  the  Circuit  Court  of  Ford  county. 

On  the  1st  day  of  August,  1874,  Martin  B.  Thompson, 
administrator,  exhibited  his  bill  in  chancery  in  the  court  be- 
low, against  Laura  A.  Goodrich,  Robert  Frew  and  Calvin  H. 
Frew,  for  the  foreclosure  of  a  mortgage.  At  the  April  term, 
1875,  of  that  court,  a  decree  pro  confesso  was  entered  against 
the  defendants,  and  a  sale  of  the  mortgaged  premises  was 
ordered  to  be  made  by  the  master  in  chancery.  The  master 
sold  the  premises,  in  obedience  to  the  decree.  Subsequently, 
the  defendants  presented  to  the  judge,  in  vacation,  a  petition, 
asking  that  the  master  be  directed  not  to  convey  the  premises 
to  the  purchaser,  and  that  the  sale  be  set  aside,  alleging  that 
two  of  the  defendants  against  whom  the  default  had  been 
taken  in  the  foreclosure  suit  had  never  been  served  with  pro- 
cess, nor  entered  any  appearance  therein.  The  petitioners 
also  alleged  various  irregularities  in  the  conduct  of  the  sale 
by  the  master.  The  opinion  discloses  the  result  of  the  appli- 
cation. 

Mr.  Calvin  H.  Frew,  for  the  appellants. 

Mr.  J.  R.  Kinnear,  for  the  appellee. 

Per  Curiam:  Petitioners  made  an  application  to  the  judge 
of  the  circuit  court,  in  vacation,  to  have  set  aside  the  sale  of 
certain  lands  that  had  been  made  under  a  decree  of  foreclosure. 
On  the  hearing,  at  chambers,  the  judge  denied  the  prayer  of 
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the  petition,  but  continued  the  matter  to  the  next  succeeding 
term  of  court,  when  a  formal  order  was  entered  of  record  dis- 
missing the  petition.     There  was  no  error  in  that  decision. 

It  does  not  appear  petitioners  offered  any  evidence  to  sus- 
tain the  allegations  of  their  petition,  nor  did  they  ask  any  fur- 
ther time  to  present  evidence.  There  was,  therefore,  nothing 
the  court  could  do  but  to  dismiss  the  petition,  as  was  done.  If 
any  evidence  was,  in  fact,  offered  to  sustain  the  petition,  it  was 
the  duty  of  petitioners  to  preserve  it  in  the  record ;  otherwise, 
this  court  will  presume  none  was  submitted. 

In  this  view  of  the  case,  it  is  immaterial  whether  there  is, 
or  was,  any  certificate  of  evidence,  or  bill  of  exceptions  pre- 
serving the  affidavits  it  is  alleged  were  submitted  in  opposition 
to  the  petition,  and  we  need  not  remark  upon  the  motion  made 
in  this  court  to  strike  out  the  amended  record. 

The  decree  will  be  affirmed. 

Decree  affirmed. 


Emily  Chestnut 

v. 

Alexander  E.  Chestnut. 

1.  Degree  of  evidence — to  prove  adultery.  On  a  charge  of  adultery  as  a 
ground  of  divorce,  a  preponderance  of  evidence  is  sufficient  to  establish  the 
charge.     It  is  not  required  that  the  jury  be  satisfied  beyond  a  reasonable  doubt. 

2.  An  instruction,  on  the  trial  of  a  suit  for  divorce  as  to  a  charge  of  adultery, 
that  while  such  a  charge  may  be  proved  by  circumstantial  evidence,  yet,  to 
make  out  the  charge  by  such  evidence  alone,  it  must  be  so  connected,  when 
taken  together,  as  to  exclude  every  other  reasonable  hypothesis  than  that  of  the 
guilt  of  the  party  charged,  was  held  erroneous,  as  requiring  the  jury  to  be  satis- 
fied beyond  a  reasonable  doubt. 

3.  Same  —  rule  when  facts  may  be  attributed  to  innocence  as  well  as  to  guilt. 
Where  a  violation  of  the  marital  rights  is  charged  by  the  commission  of  an  act 
that  degrades  the  parties,  and  inflicts  great  injury  upon  society,  and  the  evi- 
dence may  as  well  establish  innocence  as  guilt,  the  jury  should  always  adopt 
the  former  rather  than  the  latter  hypothesis. 
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Appeal  from  the  Circuit  Court  of  Morgan  county;  the 
Hon.  Cyrus  Epler,  Judge,  presiding. 

Messrs.  Dummer,  Brown  &  Russell,  for  the  appellant. 

Mr.  I.  J.  Ketcham,  and  Messrs.  Morrison,  Whitlock 
&  Lippincott,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  a  proceeding  by  bill  on  the  equity  side  of  the 
Morgan  circuit  court,  instituted  by  Alexander  R.  Chestnut, 
complainant,  and  against  Emily  Chestnut,  defendant,  for  a 
divorce,  on  the  allegation  of  wilful  desertion  by  her. 

The  defendant  duly  appeared  and  put  in  her  answer  to  the 
bill,  denying  the  charge,  and  alleges  a  promise  by  complainant 
to  aid  her  in  raising  her  minor  children  by  a  former  husband, 
and  a  breach  of  that  promise  by  driving  her  children  from  the 
house  and  refusing  to  permit  them  to  return.  She  also  charges 
complainant  with  improper  intimacy  with  a  loose  woman  known 
as  Lizzy  Holmes,  and  having  adulterous  intercourse  with  her, 
and  with  deserting  defendant  without  cause  for  more  than  two 
years ;  and  she  further  charges  complainant  with  habitual 
drunkenness  ever  since  their  marriage.  Defendant  makes 
these  matters  the  subject  of  a  cross-bill. 

Complainant,  in  his  answer  to  the  cross-bill,  denies  all  the 
material  allegations,  and  there  was  a  replication,  and  the 
cause  being  at  issue,  the  same  was  tried  by  a  jury,  who  found 
the  defendant  guilty  of  wilful  desertion  as  charged  in  the  bill, 
and  they  found  the  defendant  in  the  cross-bill  not  guilty  as 
charged  therein. 

A  motion  for  a  new  trial  was  denied  the  defendant,  her 
cross-bill  dismissed,  and  a  divorce  decreed  as  prayed  in  the 
original  bill.  To  reverse  this  decree  defendant  appeals,  and 
assigns  variors  errors,  particularly  assigning  as  error  certain 
instructions  given  on  behalf  of  complainant.  There  are  several 
of  these  instructions  to  which  exceptions  were  taken,  but  we 
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have  deemed  it  necessary  to  consider  one  only,  as  the  defects 
in  that  one  are  so  obvious  as  to  require  a  reversal  of  the  judg- 
ment. 

Premising  there  was  much  testimony  claimed  by  defendant  as 
tending  to  prove  the  charge  of  adultery,  which  was  the  charge 
mainly  relied  on  by  defendant,  on  which  we  refrain  from  any 
remarks,  the  court,  at  the  instance  of  the  complainant,  gave 
this  instruction,  numbered  in  the  series  as  14 : 

"  The  court  further  instructs  for  Alexander  R.  Chestnut, 
that  the  charge  of  adultery  is,  in  law,  a  charge  of  a  grave  and 
serious  character;  that  while  such  a  charge  may  be  proven  by 
circumstantial  evidence,  yet,  to  make  out  a  charge  of  adultery 
by  circumstantial  evidence  alone,  the  circumstantial  evidence 
must  be  so  connected,  when  taken  together,  as  to  exclude  every 
other  reasonable  hypothesis  than  that  of  the  guilt  of  the  party 
charged ;  and  if  they  believe,  from  the  testimony  in  this  case, 
that  the  circumstances  relied  on  to  make  out  the  alleged  charge 
of  adultery  with  Elizabeth  Holmes  do  not  exclude  every  other 
reasonable  presumption  than  that  of  the  guilt  of  Mr.  Chestnut, 
then  such  circumstantial  evidence  will  not  justify  a  verdict  of 
guilty  of  the  charge  of  adultery." 

This  instruction  goes  beyond  the  rule  established  in  such 
cases  by  this  court,  and  has  no  sanction  in  any  authority.  If 
it  be  conceded  the  testimony  on  the  main  charge  was  con- 
flicting, the  necessity  that  the  jury  should  be  properly  in- 
structed is  the  more  imperious.  In  a  criminal  proceeding, 
which  this  was  not,  every  reasonable  presumption  in  favor  of 
the  innocence  of  the  defendant  charged,  should  be  indulged. 
The  rule  is  familiar.  The  doctrine  of  this  court  has  uniformly 
been,  in  cases  of  this  kind,  that  a  preponderance  of  evidence 
suffices  to  establish  the  issue.  The  court  might  as  well  have 
told  the  jury  they  should  be  satisfied  beyond  a  reasonable 
doubt  of  the  truth  of  the  charge,  for  the  instruction  goes  to 
that  extent. 

It  was  said  by  this  court,  in  Carter  v.  Carter,  62  111.  439,  a  case 
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quite  like  this,  in  which  there  was  a  counter  charge  by  the  wife 
of  adultery  on  the  part  of  the  husband,  that  adultery  was  a  spe- 
cific charge,  to  be  proved  like  any  other  fact,  by  either  positive 
or  circumstantial  evidence.  The  charge  must  be  established 
by  evidence  of  acts  and  circumstances  that  convince  the  under- 
standing. 

The  farthest  this  court  has  gone  as  tending  to  give  support 
to  this  instruction,  is  to  be  found  in  this  case  of  Carter  v. 
Carter,  where  it  was  further  said,  where  immorality  or  wrong 
is  imputed,  it  must  be  established  by  at  least  a  preponderance 
of  proof,  and  when  the  evidence  may  as  well  establish  inno- 
cence as  guilt,  the  jury  should  always  adopt  the  former  rather 
than  the  latter  hypothesis,  and  the  same  is  manifestly  true 
when  a  violation  of  marital  rights  is  charged  by  the  commis- 
sion of  an  act  that  degrades  the  parties,  and  inflicts  great  injury 
upon  society. 

Instruction  14  goes  far  beyond  any  rule  or  doctrine  recog- 
nized by  this  court,  and  should  not  have  been  given  to  the 
jury;  there  is  no  authority  for  it,  and  under  the  circumstances 
shown  on  the  trial,  it  greatly  prejudiced  the  defendant's  case. 

For  this  error  the  decree  must  be  reversed,  and  the  cause 
remanded  that  a  new  trial  may  be  had. 

Decree  reversed. 


Toledo,  Wabash  and  Western  Eailway  Company 

v. 
Charles  H.  Foss. 

1.  Pleading  and  evidence — as  to  the  character  of  negligence.  In  a  suit  to 
recover  damages  for  a  personal  injury  occasioned  by  the  negligence  of  the 
defendant,  the  allegation  and  proof  must  correspond.  The  plaintiff  can  not 
aver  negligence  in  one  particular,  and  prove,  on  the  trial,  that  the  defendant 
was  guilty  of  negligence  in  another. 

2.  In  a  suit  against  a  railroad  company  for  damages  on  account  of  a  per- 
sonal injury,  alleged  to  have  been  caused  by  the  defendant  carelessly  running 
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its  trajn  against  a  horse,  it  is  not  competent  for  the  plaintiff  to  prove  that  the 
railroad  track  was  not  properly  fenced,  or  that  the  cars  were  not  provided 
with  steam  brakes,  or  any  other  negligence  than  that  averred. 

8.  Where  the  only  negligence  averred  in  the  declaration,  in  a  suit  against 
a  railroad  company,  is,  that  it  ran  its  train  carelessly,  it  is  error  to  instruct 
the  jury  that,  if  the  defendant  was  negligent  in  its  failure  to  use  air  brakes, 
or  other  proper  machinery  in  running  its  train,  the  plaintiff  is  entitled  to 
recover. 

Appeal  from  the  Circuit  Court  of  Morgan  county;  the 
Hon.  Cyrus  Epler,  Judge,  presiding. 

Messrs.  Dummee,  Brown  &  Russell,  for  the  appellant. 

Messrs.  Gillespie  &  Happy,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  an  action,  brought  by  appellee,  to  recover  for  a 
personal  injury  received  while  a  passenger  on  appellant's  road, 
between  Jacksonville  and  Springfield,  on  the  20th  day  of 
March,  1874.  The  declaration  contains  two  counts.  In  the 
first  one  it  is  averred  that  defendant  negligently  and  carelessly 
ran  the  train  of  cars,  on  which  plaintiff  was  a  passenger,  vio- 
lently against  and  upon  a  horse,  by  means  whereof  the  car  of 
the  train  occupied  by  plaintiff  was  thrown  from  the  track,  by 
means  whereof  plaintiff  was  injured,  etc.  The  second  count 
is  like  the  first  one,  except  it  is  averred  the  defendant  will- 
fully ran  the  train  upon  the  horse. 

Under  this  declaration,  the  plaintiff  could  not  recover  on 
account  of  any  negligence  of  the  railroad  company  other  than 
that  alleged.  The  allegation  and  proof  must  correspond.  The 
plaintiff  could  not  aver  negligence  in  one  particular,  and,  on 
the  trial,  prove  that  defendant  was  negligent  in  another  regard. 
One  object  of  a  declaration  is,  to  state  the  facts  relied  upon  for 
a  recovery  so  plainly  that  the  defendant  may  be  prepared  to 
meet  them.  This  object  in  pleading  would  be  entirely  de- 
feated  if  a  plaintiff  had  the  right  to  aver  in  his  declaration 
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one  ground  of  action,  and,  on  the  trial,  prove  another  and  dif- 
ferent one. 

On  the  trial  of  the  cause,  the  court  permitted  the  plaintiff 
to  prove  the  railroad  track  was  not  properly  fenced ;  that  a 
gate  was  down,  so  that  animals  could  go  upon  the  road,  and, 
also,  permitted  the  plaintiff  to  show  the  train  was  not  pro- 
vided with  steam  brakes.  This  testimony  was  improper.  If 
the  plaintiff  based  his  right  of  action  upon  the  negligence  of 
the  defendant  in  failing  to  use  proper  machinery  in  the  equip- 
ment of  its  trains,  or  in  neglecting  to  make  or  keep  in  repair 
fences  sufficient  to  keep  animals  off  its  track,  the  established 
rules  of  pleading  required  him  to  aver  these  facts  in  his  decla- 
ration, so  that  the  defendant  might,  on  the  trial,  be  prepared 
to  meet  them  by  proof.  Illinois  Central  Railroad  Co.  v. 
McXee,  43  111.  120. 

This  error  in  the  admission  of  improper  evidence  was  fol- 
lowed by  an  erroneous  instruction  upon  the  same  point,  which 
was  as  follows : 

"The  court  further  instructs  the  jury,  for  the  plaintiff,  that 
every  man  who  has  a  sound  physical  system  and  healthy  body, 
and  the  free  use  of  his  limbs,  has  the  right  to  retain  them,  and 
their  use  and  enjoyment,  in  any  proper,  lawful  and  useful 
manner ;  and  a  railroad  company,  when  transporting  such 
person  for  hire,  has  no  right  to  deprive  such  person  of  his 
health,  or  the  free  use  of  any  limb,  under  any  circumstances, 
when,  by  the  use  of  proper  appliances,  whether  it  be  air  brakes 
or  other  improved  means  of  managing  a  train  to  avoid  accident, 
or  whether  it  be  by  the  employment  of  one  skillful  and  trusty 
brakeman  to  every  two  cars  in  a  passenger  train,  or  by  other 
means  reasonable  and  proper,  such  injury  would  be  prevented; 
and  if  the  jury  believe  that  said  defendant  was  guilty  of  neg- 
ligence in  any  of  the  particulars  above  mentioned,  in  the  opera- 
tion of  its  said  train  on  which  plaintiff  was,  and  that,  by 
reason  of  such  negligence,  the  plaintiff  was  deprived  of  the 
free  use  of  one  of  his  shoulders,  then  the  jury  should  find 
their  verdict  for  the  plaintiff." 
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It  will  be  observed  that  the  only  negligence  averred  in  the 
declaration  is,  that  the  defendant  carelessly  ran  its  train  upon 
which  plaintiff  was  a  passenger.  Under  this  averment,  the 
jury  had  no  right  to  consider  any  negligence  of  the  defendant 
in  its  failure  to  use  air  brakes  or  other  proper  machinery  which 
might  have  added  to  the  safety  or  security  of  the  passenger; 
yet  the  jury  were  told  by  the  instruction,  if  the  injury  arose 
from  such  negligence,  the  plaintiff  was  entitled  to  recover.  If 
authority  is  necessary  to  condemn  the  instruction,  we  will  con- 
tent ourselves  by  referring  to  two  decisions  of  this  court,  which 
fully  settle  the  question :  Central  Military  Tract  Railroad  Co. 
v.  JRochafelloWy  17  111.  541 ;  Chicago,  Burlington  and  Quincy 
Railroad  Co.  v.  Magee,  60  id.  529. 

The  instruction  could  not  do  otherwise  than  mislead  the 
jury  upon  a  vital  point  in  the  case;  and  although  defendant's 
instructions  upon  this  question  may  have  stated  the  law  cor- 
rectly, such  fact  would  not  cure  the  error,  as  it  is  impossible 
to  tell  which  instruction  the  jury  adopted  to  guide  them  in 
their  deliberations  in  the  jury  room. 

Other  questions  have  been  raised  and  discussed,  but  their 
consideration  is  not  deemed  important. 

For  the  errors  indicated,  the  judgment  will  be  reversed  and 
the  cause  remanded. 

Judgment  reversed. 


Asahel  Gridley 

v. 

The  City  of  Bloomington. 

1.  Municipal  corporation — power  to  require  lot  owner  to  remove  snow  from 
sidewalk.  The  sidewalk  in  a  city  or  village  being  as  much  a  highway  free  to. 
the  use  of  all  as  the  streets,  a  citizen  or  lot  owner  can  not  be  laid  under  obli- 
gation to  keep  it  free  from  obstructions  by  snow,  etc.,  in  front  of  his  property 
at  his  own  expense,  either  by  the  exercise  of  the  police  power  or  by  fines  and 
penalties  imposed  by  ordinance  or  by  direct  legislation. 
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2.  Ordinance — to  compel  removal  of  snow  from  sidewalk.  An  ordinance  of  a 
city  requiring  the  occupants  of  premises  and  the  owners  of  vacant  lots  to  re- 
move, at  their  expense,  the  snow  from  the  sidewalk  or  footway  adjacent  to 
their  premises  within  six  hours  after  it  ceases  falling,  or  if  it  ceases  in  the 
night  time,  within  six  hours  after  sunrise,  under  a  penalty  of  five  dollars,  can 
not  be  enforced.     The  city  has  no  such  power. 

3.  Special  assessments — can  not  be  enforced  by  fines.  Assessments  for  ben- 
efits for  local  improvements  can  not  be  enforced  by  fines  or  penalties  imposed 
by  ordinance. 

4.  The  legislature  must  afford  the  necessary  power  for  constructing  all 
needful  public  improvements  by  cities  and  villages,  subject  to  constitutional 
limitations,  and  when  one  mode  of  making  such  improvements  is  sanctioned 
by  the  constitution,  no  other  can  be  adopted. 

Appeal  from  the  Circuit  Court  of  McLean  county. 

Complaint,  under  oath,  was  made,  charging  that  defendant 
permitted  snow  to  remain  upon  the  sidewalk  abutting  on 
premises  occupied  by  him  as  a  "wood  and  stable  lot,"  contrary 
to  an  ordinance  of  the  city  which  provides,  that  u  whoever, 
being  the  occupant  of  any  occupied  premises,  or  the  owner  of 
any  vacant  premises,  shall  suffer  any  snow  to  remain  on  any 
sidewalk  or  footway  adjacent  thereto  longer  than  six  hours 
from  the  time  it  ceases  falling,  or  if  the  cessation  be  in  the 
night  time,  then  longer  than  six  hours  after  sunrise  on  the 
next  morning,  shall  be  fined  five  dollars,  and  be  subject  to  a 
like  penalty  for  each  day  such  snow  so  remains  after  the  first 
penalty  has  been  incurred." 

Proof  was  made  that  defendant,  on  the  16th  day  of  Febru- 
ary, 1875,  owned  and  occupied  lot  3,  in  White's  addition  to 
Bloomington,  as  a  wood  and  stable  lot;  that  there  was  a  side- 
walk on  the  south  side  of  the  lot,  which  abutted  on  Grove 
street;  that  defendant  did  not  remove  the  snow  that  had  fallen 
on  the  sidewalk,  two  or  three  days  before,  to  the  depth  of  sev- 
eral inches,  within  six  hours  after  sunrise  on  the  day  men- 
tioned in  the  complaint,  and  that  the  sidewalk  in  question  was 
within  the  corporate  limits  of  the  city. 

It  was  admitted  for  the  defense,  that  White's  addition  to 
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Bloomington  was  laid  out  by  James  White  on  the  7th  day  of 
April,  1836. 

On  the  trial,  defendant  was  found  guilty,  and  fined  in  the 
sum  of  three  dollars,  and  from  the  judgment  rendered  against 
him  defendant  prosecutes  his  appeal  to  this  court. 

Mr.  E.  M.  Prince,  and  Messrs.  Karr  &  Karr,  for  the 
appellant. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  ordinance  under  which  defendant  was  prosecuted,  im- 
poses a  fine  upon  any  one  who  shall  permit  snow  to  remain 
on  the  sidewalk  abutting  premises  occupied  or  owned  by  him, 
longer  than  a  period  of  six  hours  after  it  ceases  to  fall,  or  if 
the  cessation  is  in  the  night  time,  then  longer  than  six  hours 
after  sunrise  on  the  next  morning.  The  validity  of  that  ordi- 
nance is  the  only  question  made  on  the  argument.  It  was 
admitted  the  lot  occupied  by  defendant  was  one  of  an  addition 
to  Bloomington  that  was  laid  out  in  1836,  and  hence  it  follows, 
under  the  decisions  of  this  court,  the  fee  of  the  street  in  front 
of  the  premises  was  either  in  the  original  proprietor  or  in  the 
corporation.  Indianapolis,  Bloomington  and  Western  R.  R. 
Co.  v.  Hartley,  67  111.  439;   Gebhardt  v.  Reeves,  75  id.  301. 

The  public  had  an  easement  over  the  street  in  front  of  the 
lot  occupied  and  owned  by  defendant,  and  it  makes  no  differ- 
ence, so  far  as  this  decision  is  concerned,  whether  the  fee  of 
the  street  passed  by  the  plat  and  dedication  to  the  corporation, 
or  whether  it  remained  in  the  original  proprietor.  It  is  plain 
defendant  has  no  other  interest  in  the  street  in  front  of  his 
property  than  any  other  citizen  of  the  municipality.  The 
same  is  true  of  the  sidewalk.  It  is  a  part  of  the  street  set 
apart  for  the  exclusive  use  of  persons  traveling  on  foot,  and 
is  as  much  under  the  control  of  the  municipal  government  as 
the  street  itself.  The  owner  of  the  adjacent  lot  is  under  no 
more  obligation  to  keep  the  sidewalk  free  from  obstructions, 
than   he  is   the  street  in  front  of  his  premises.     He  may  not 
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himself  obstruct  either  so  as  to  impede  travel  on  foot  or  in 
carriages.  It  will  be  conceded  the  citizen  is  not  bound  to 
keep  the  street  in  front  of  his  premises  free  from  snow  or  any- 
thing else  that  might  impede  travel*;  then,  upon  what  prin- 
ciple can  he  be  fined  for  not  removing  snow  or  other  obstruction 
from  the  sidewalk  in  which  he  has  no  interest  other  than  what 
he  has  in  common  with  all  other  persons  resident  in  the  city? 
It  is  certainly  not  upon  the  principle  under  which  assessments 
are  made  against  the  owner  for  building  sidewalks  in  front  of 
his  property.  The  cases  are  not  analogous.  Such  assessments 
are  maintained  on  the  ground  the  sidewalk  enhances  the  value 
of  the  property,  and  to  the  extent  of  the  special  benefits  con- 
ferred they  are  held  to  be  valid. 

It  would  be  absurd  to  suppose  that  assessments  for  benefits 
for  local  improvements  could  be  enforced  by  fines  or  penalties, 
as  in  the  ordinance  under  which  defendant  was  fined.  Nor 
do  we  think  this  ordinance  can  be  upheld  as  an  exercise  of  the 
police  power  inherent  in  all  municipal  governments.  It  was 
expressly  decided  by  this  court,  in  City  of  Ottawa  v.  Spencer, 
40  111.  211,  that  local  improvements  of  either  sidewalks  or 
streets  can  not  be  compelled,  under  the  general  police  power. 
The  legislature  must  afford  the  necessary  power  for  construct- 
ing all  needful  improvements,  subject  to  constitutional  limita- 
tions ;  and  when  one  mode  of  making  such  improvements  is 
sanctioned  by  the  constitution,  no  other  can  be  adopted. 

Keeping  streets  and  sidewalks  in  repair,  and  free  from  ob- 
structions that  impede  travel  or  render  it  dangerous,  is  referable 
to  the  same  power  as  for  constructing  new  improvements. 
The  sidewalk,  as  was  declared  in  the  case  cited,  is  as  much  a 
public  highway,  free  to  the  use  of  all,  as  the  street  itself,  and, 
upon  principle,  it  follows,  the  citizen  can  not  be  laid  under 
obligations,  under  our  laws,  to  keep  it  free  from  obstructions 
in  front  of  his  property  at  his  own  expense,  any  more  than  the 
street  itself,  either  by  the  exercise  of  the  police  power  or  by 
fines  and  penalties  imposed  by  ordinance,  or  by  direct  legisla- 
tive action. 
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Our  conclusion  is,  the  ordinance  in  question  is  invalid,  and 
the  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


City  of  Bloomington 

v. 

Ann  Goodrich. 

Pleading  and  evidence — what  will  amount  to  a  variance.  In  an  action  on 
the  case,  against  a  municipal  corporation,  it  was  alleged  in  the  declaration 
that  the  plaintiff  had  received  injuries  in  consequence  of  a  portion  of  the  side- 
walk being  out  of  repair,  "to-wit,  by  some  of  the  planks  being  broken,  so 
that  large  and  deep  holes  were  in  said  walk,  and  the  surface  of  the  same 
became,  and  was,  very  rough,  irregular  and  uneven,"  etc.  The  proof  failed 
to  show  that  any  of  the  planks  in  the  sidewalk  were  broken,  but,  on  the  con- 
trary, it  showed  that  the  only  defect  in  the  sidewalk  was  that  two  of  the 
planks  were  removed  therefrom :  Held,  there  was  a  fatal  variance  between 
the  allegation  and  proofs. 

Appeal  from  the  Circuit  Court  of  McLean  county. 

This  was  an  action  on  the  case,  by  Ann  Goodrich,  against 
the  city  of  Bloomington,  for  an  injury  alleged  to  have  been 
sustained  by  plaintiff  on  account  of  the  defective  condition  of 
a  sidewalk.  Upon  trial,  the  jury  returned  a  verdict  for  $4500. 
Judgment  was  rendered  accordingly.    The  defendant  appealed. 

Mr.  B.  D.  Lucas,  for  the  appellant. 

Messrs.  Weldon  &  McJSTulta,  and  Messrs.  Hamilton  & 
Spencer,  for  the  appellee. 

Per  Curiam  :  The  doctrine  is  laid  down  by  Chitty  (1  Plead- 
ings, 7  Am.  ed.  427,)  that  "  if  the  pleader,  though  needlessly, 
describe  the  tort,  and  the  means  adopted  in  effecting  it,  with 
minuteness  and  particularity,  and  the  proof  substantially  vary 
from  the  statement,  there  will  be  a  fatal  variance,  which  will 
occasion  a  non-suit." 
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It  is  alleged  in  the  declaration  in  this  case  that  appellee 
received  the  injury  complained  of  in  consequence  of  a  portion 
of  the  sidewalk  being  out  of  repair,  "  to-wit,  by  some  of  the 
planks  being  broken,  so  that  large  and  deep  holes  were  in  said 
walk,  and  the  surface  of  the  same  became,  and  was,  very  rough, 
irregular  and  uneven,"  etc.  The  proof  entirely  fails  to  show 
that  any  of  the  planks  in  the  sidewalk  were  broken,  but,  on 
the  contrary,  it  shows  that  the  only  defect  in  the  sidewalk  was, 
that  two  of  the  planks  were  removed  therefrom. 

This  was  a  fatal  variance  between  the  allegation  and  proofs. 
Hilliard's  Remedies  for  Torts,  p.  159,  §§  9,  10,  et  seq.;  Ifoss 
et  al.  v.  Johnson,  22  111.  633;  Illinois  Central  Railroad  Co.  v. 
McKee,  43  id.  120. 

We  are  not  satisfied,  from  the  evidence  in  this  record,  with 
the  amount  of  the  damages  assessed.  They  seem  to  be  excess- 
ive. There  is  evidence  showing  that  appellee  was,  prior  to 
receiving  the  injury  complained  of,  affected  by  a  disease,  which 
is  not  satisfactorily  shown  to  have  been  permanently  cured 
prior  to  that  time,  and  from  which,  we  are  inclined  to  believe, 
she  has  since  suffered,  in  all  probability,  quite  as  much  as 
from  the  injury  by  reason  of  the  fall  on  the  sidewalk.  For 
such  suffering,  appellant  can  not,  of  course,  be  held  respon- 
sible. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


George  Chandler,  Receiver, 

v. 

p 

Robert  Frost. 

Practice — amendment  changing  the  parties  plaintiff.  An  action  was  commenced 
in  the  name  of  "George  Chandler, receiver  of  the  Lamar  Insurance  Company," 
to  recover  upon  the  subscription  of  the  defendant  to  the  capital  stock  of  the 
company.  It  was  held  to  be  error  to  refuse  leave  to  plaintiff  to  so  amend  the 
record  that  the  cause  should  stand  in  the  name  of  "  The  Lamar  Insurance  Com- 
pany," instead  of  that  of  "  George  Chandler,  receiver." 
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Appeal  from  the  Circuit  Court  of  Scott  county ;  the  Hon. 
Cyrus  Epler,  Judge,  presiding. 

Mr.  John  G.  Henderson,  for  the  appellant. 

Mr.  H.  Case,  for  the  appellee. 

Per  Curiam:  The  only  question  in  this  case  is,  did  the 
court  below  err  in  refusing  leave  to  so  amend  the  record  that 
the  cause  should  stand  in  the  name  of  "  The  Lamar  Insurance 
Company,  as  plaintiff,  instead  of  that  of  George  Chandler, 
receiver."  The  suit  was  commenced  in  the  name  of  "  George 
Chandler,  receiver  of  the  Lamar  Insurance  Company,"  as 
plaintiff,  and  the  original  declaration  was  based  on  the  same 
decree,  and  was  the  same  in  form  and  substance,  it  is  conceded, 
as  the  declaration  in  Chandler  v.  Brown,  11  111.  333. 

The  amended  count  filed  by  leave  of  the  court  after  the 
demurrer  to  the  original  declaration  was  sustained,  does  not 
appear  to  be  objectionable,  if  the  Lamar  Insurance  Company 
may  be  substituted  for  George  Chandler  as  plaintiff  therein, — 
at  least  no  objection  in  other  respects  has  been  urged  or  is 
perceived. 

That  the  name  of  the  plaintiff  may  be  changed,  under  the 
present  practice  act,  was  held  in  Teutonia  Life  Ins.  Co.  v.  Muel- 
ler et  al.  11  111.  22,  and  Challenor  v.  Mies,  Admr.  78  111.  78, 
and  it  would  seem  difficult  to  distinguish,  in  principle,  those 
cases  from   this. 

We  think  it  is  very  plain  that  the  cause  of  action  is  not 
different  in  the  amended  count,  from  that  attempted  to  be 
declared  on  in  the  original  declaration.  In  all,  it  is  the  sub- 
scription of  Frost  to  the  capital  stock  of  the  Lamar  Insurance 
Company — the  decree  of  court,  in  the  original  declaration, 
being  set  out  simply  to  establish  a  right  in  Chandler,  as  re- 
ceiver, to  prosecute  for  and  recover  that  subscription. 

The  object,  whether  the  suit  is  prosecuted  by  the  corpora- 
tion or  by  the  receiver,  is  the  same — namely,  to  add  the  amount 
due  from  the  defendant  to  the  cash  assets  of  the  corporation — 
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and  it  is  clear  that  any  defense  that  might  be  interposed 
against  a  receiver,  lawfully  suing,  might  also  be  interposed 
against  the  corporation,  lawfully  suing,  or  vice  versa. 

The  amendment  sought  to    be  made  is  authorized  by  the 
statute,  and  it  was  error  to  disallow  it. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


Hartley  Bros. 

v. 

Allen  Varner  et  al. 

Statute  oe  Frauds — promise  to  answer  for  debt  of  another.  Varner  being  in 
the  store  of  Hartley,  the  parties  had  a  conversation  about  one  Reubottom's  ac- 
count with  the  latter.  Hartley  told  Varner  how  much  Reubottom  owed  him, 
and  that  he  did  not  intend  to  credit  him  any  further.  Varner  replied  to  this 
that  Reubottom  was  all  right,  was  at  work  for  or  with  him,  and  if  Hartley 
would  sell  him  goods  he,  Varner,  would  see  it  paid:  Held,  in  respect  to  goods 
subsequently  sold  to  Reubottom,  Varner's  promise  was  original  and  not  collat- 
eral, and  was  unaffected  by  the  Statute  of  Frauds. 

Appeal  from  the  Circuit  Court  of  Edgar  county ;  the  Hon. 
Oliver  L.  Davis,  Judge,  presiding. 

Messrs.  Bishop  &  McKinlay,  for  the  appellants. 

Messrs  Sellar  &  Dole,  for  the  appellee. 

Per  Curiam:  This  case  was  commenced  before  a  justice  of 
the  peace  of  Edgar  county,  by  appellant  against  Allen  Varner 
and  A.  W.  Keubottom,  where  judgment  was  rendered  against 
Varner  alone  for  $199.  From  that  judgment  Varner  appealed 
to  the  circuit  court  of  Edgar  county,  and  judgment  there  was 
rendered  in  his  favor. 

Appellants  bring  the  case  here,  and  insist  that  the  verdict  of 
the  jury,  in  the  circuit  court,  was  contrary  to  the  evidence. 

Joseph  Hartley,  one  of  the  appellants,  testifies  that  on  the 
36—88  III. 
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24th  of  March,  1874,  Yarner  came  into  the  store  of  the  appel- 
lants, and  he  and  witness  had  a  conversation  about  Reubottonr's 
account ;  that  he  told  Yarner  that  Reubottom  owed  appellants 
then  $8  or  $9,  and  they  did  not  intend  to  credit  him  any  fur- 
ther ;  that  Yarner  replied  to  this  that  Reubottom  was  all  right, 
was  at  work  for  or  with  him,  and  if  appellants  would  sell  him 
goods  he  (Yarner)  would  see  it  paid.  He  further  says  they 
then  sold  Reubottom  goods,  from  that  time  on  until  October 
26,  1874,  to  the  amount  of  $160.91,  exclusive  of  what  Reu- 
bottom owed  them  prior  to  the  conversation  with  Yarner. 
Yarner,  in  his  evidence,  utterly  denies  ever  having  had  any 
such  conversation,  or  that  he  was  in  appellants'  store  at  the 
time  stated.  He  says  he  did  tell  Joseph  Hartley,  in  the  street 
in  Dallas,  that  he  thought  Reubottom  was  good  and  would 
pay  him ;  but  he  positively  denies  that  he  ever  agreed  to  vouch 
for  him  or  pay  this  account. 

Yarner  is  uncorroborated  by  any  other  witness.  Hartley  is 
corroborated  as  to  the  fact  that  Yarner  was  in  appellants7  store, 
at  the  time  stated  by  him,  by  George  Hartley  and  Simon 
Patterson,  who  both  swear  they  saw  Yarner  there  at  that 
time.  He  is  also  corroborated  as  to  the  fact  that  Yarner 
agreed  to  become  responsible  for  goods  they  might  sell  to  Reu- 
bottom, by  Patterson  and  Cassius  M.  Hawes.  Patterson  says 
he  heard  Yarner  say,  at  the  time  mentioned  by  Joseph  Hartley, 
that  he  thought  Reubottom  was  good,  and  that  he  would  not 
be  afraid  to  vouch  for  him. 

Hawes  says  that  Yarner  told  him  that  Joseph  Hartley  had 
asked  him  about  Reubottom's  standing  and  if  he  should  sell 
him  goods  on  credit,  and  that  he  (Yarner)  had  told  him  Reu- 
bottom was  good,  and  authorized  appellants  to  sell  goods  to 
Reubottom,  and  he  would  stand  good  for  the  same,  and  pay 
for  them  if  Reubottom  did  not;  that  Yarner  said  this  was  be- 
fore the  goods  were  bought,  and  he  was  afraid  that  he  would 
have  to  pay  for  them. 

There  is  nothing  in  this  record  to  discredit  Hartley,  Hawes  or 
Patterson  any  more  than  Yarner,  and  it  is  impossible  to  say 
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the  evidence  does  not  clearly  and  decidedly  preponderate  in 
favor  of  the  appellants. 

It  is  claimed  on  behalf  of  appellee,  however,  that  even  if 
Varner  said  what  Joseph  Hartley  says  he  did  say,  he  is  not 
bound  by  it,  under  the  Statute  of  Frauds,  because  it  was  not 
in  writing. 

We  understand  the  promise  here  to  be  original,  and  not  col- 
lateral, and  if  this  be  so,  it  is  unaffected  by  the  Statute  of 
Frauds.  Williams  v.  Corbet,  28  111.  262;  Hughes  v.  Atkins 
et  al.  41  id.  213. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


School  Directors 

v. 
Olive  A.  Hudson. 

1.  School  law — teacher  can  not  substitute  proxy.  Where  a  school  teacher  is 
selected  and  employed,  the  contract  is  for  the  personal  services  of  the  teacher 
so  employed,  who  can  not  fulfill  the  contract  hiring  a  substitute,  however  com- 
petent. 

2.  Same — ground  for  discharging.  Where  a  school  teacher  leaves  her  place 
in  the  school,  placing  a  substitute  in  her  stead  to  teach,  and  fails  to  resume 
her  place  when  requested  by  the  principal  having  charge  of  the  school,  and 
when  asked  for  an  explanation  by  the  directors,  gives  none,  except  that  she  has 
furnished  a  competent  substitute  and  will  resume  as  soon  as  vacation  is  over, 
this  will  be  good  cause  for  the  discharge  by  the  directors  of  the  teacher  thus 
leaving  her  employment. 

Appeal  from  the  Circuit  Court  of  Mason  county;  the 
Hon.  Lyman  Lacey,  Judge,  presiding. 

Miss  Hudson  was  a  teacher  employed  by  the  directors.  Her 
duties  required  her  to  teach  in  a  graded  school — the  pupils  in 
a  certain  room.  Without  leave  from  the  directors,  she  em- 
ployed and  procured  another  person  to  take  her  place  tem- 
porarily as  teacher  of  the  pupils  in  her   room,  and  absented 
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herself  from  her  post.  This  was  at  noon  on  Wednesday.  On 
Thursday  morning  the  acting  principal  of  the  school  requested 
her  to  return  to  her  duty  at  once,  but  she  refused  to  do  so 
until  after  a  vacation  which  was  to  begin  on  Friday  of  that 
week,  at  noon. 

During  the  forenoon  of  Friday  she  was  notified  by  the  di- 
rectors that  unless  she  gave  a  sufficient  explanation  for  leav- 
ing and  substituting  another,  her  situation  would  be  considered 
vacant.  To  this  notice  she  at  once  replied  in  writing,  say- 
ing that  she  did  not  consider  her  situation  vacant,  that  Mr. 
Williamson,  the  principal  of  the  school,  had  told  her  on  Friday 
that  her  substitute  was  in  every  way  satisfactory,  and  saying 
that  she  would  resume  her  work  in  person  after  vacation. 

During  vacation  the  directors  notified  her  that  her  place  had 
been  declared  vacant,  and  that  they  had  decided  to  relieve  her 
as  a  teacher. 

At  the  opening  of  the  school  immediately  at  the  close  of  the 
vacation,  Miss  Hudson  appeared  at  her  former  post  of  duty 
and  offered  to  teach,  but  was  refused  that  privilege,  another 
having  been  employed  in  her  stead. 

This  is  an  action  brought  by  Miss  Hudson  to  recover  com- 
pensation as  though  she  had  completed  her  term,  she  claim- 
ing that  she  was  employed  to  teach  for  a  term  of  eight  months, 
and  was  discharged  without  cause  in  the  midst  of  the  fourth 
month.  She  recovered  full  wages  for  the  balance  of  the  en- 
tire term. 

Messrs.  Fullerton  &  Wallace,  for  the  appellants. 

Messrs.  Brown  &  Bartholomew,  for  the  appellee. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

This  judgment  must  be  reversed.  When  a  teacher  is  selected 
and  employed,  the  contract  is  for  the  personal  services  of  that 
teacher.  The  teacher  can  not  fulfill  the  contract  by  hiring  a 
substitute.  A  temporary  absence  of  a  short  time,  with  the 
temporary  substitution  of  another  competent  teacher,  might  not, 
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under  certain  circumstances,  constitute  such  a  breach  of  con- 
tract as  would  authorize  the  employers  to  consider  the  contract 
at  an  end.  The  circumstances  might  be  such  that  the.  teacher 
would  be  warranted  in  assuming  the  approval  thereof,  or  the 
consent  thereto  by  the  employers,  without  any  express  consent. 
In  this  case,  however,  the  teacher  was  requested  by  Mr. 
Williamson  to  resume  her  personal  services  on  Thursday  morn- 
ing, and  refused.  Whether  the  conditions  existed  necessary  to 
constitute  Mr.  Williamson,  legally,  a  principal  of  this  school, 
or  not,  he  was  actually  acting  in  that  capacity  with  the  sanc- 
tion of  the  directors,  and  this  was  known  to  Miss  Hudson,  and 
after  he  insisted  that  Miss  Hudson  should  resume  her  work, 
she  had  no  ground  to  assume  an  acquiescence  of  the  directors 
in  her  course.  When  called  upon  on  Friday  to  explain  her 
absence,  she  does  not  justify  on  the  ground  of  any  supposed 
consent  of  the  directors,  but  in  substance  asserts  in  herself  a 
right,  under  her  contract,  to  do  her  duty  by  proxy,  if  the  proxy 
be  fully  competent.  She  does  not  say,  Mr.  Williamson  con- 
sented to  my  absence,  or  the  directors  consented,  or  I  had 
reason  to  believe  they  approved,  for  Mr.  Williamson  said  so, 
but  she  places  her  defense  upon  the  ground  that  her  substitute 
was  in  every  way  competent  and  fit  as  such,  and  quotes  Mr. 
Williamson  to  prove  it,  and  assumes  that  in  such  case  she  has  a 
right  to  make  the  substitution.  This  position  can  not  be  sus- 
tained for  a  moment.  Her  conduct  under  the  circumstances 
fully  warranted  the  directors  in  discharging  her.  There  is  no 
contradiction  in  the  proofs  on  any  material  fact.  She  denies 
that  Williamson  mentioned,  expressly,  the  directors  as  authority 
for  insisting  on  Thursday  morning  that  she  should  attend  to 
her  duties  in  person.  This  is  of  no  importance.  No  one 
can  doubt,  after  reading  the  whole  of  the  proofs,  that  she  un- 
derstood it  as  a  demand  from  the  directors,  for,  whether  legally 
or  illegally,  Williamson  was  in  charge  of  the  whole  school  at 
the  request  of  the  directors.  It  was  not  necessary  that  she 
should  have  an  express  request  from  the  directors,  in  order  to 
make  it  her  duty  to   attend  in  person.     Her  contract  of  em- 
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ployment  imposed  that  duty  on  her.  She  failed  to  do  so,  and 
she  failed  to  show  any  facts  excusing  the  act  of  deserting  her 
post.     This  was  abundant  ground  for  her  removal. 

The  judgment  must  be  reversed,  and  the  cause  remanded. 

-     Judgment  reversed. 


George  Wilson  et  al. 

v. 

Edward  P.  Kirby,  Exr.  etc. 

1.  Administration — what  is  money  in  trust,  to  be  allowed  in  sixth  class.  Where 
a  party  bought  cattle  with  his  own  money  for  another  to  pasture  and  feed, 
under  an  agreement  that  the  cattle  were  to  belong  to  the  former,  who  was  to  sell 
the  same,  and  after  deducting  the  money  advanced  in  the  purchase,  with  inter- 
est and  expenses  and  commissions,  pay  over  the  balance  to  the  latter,  and  the 
latter  sold  a  portion  of  the  cattle  and  received  the  proceeds  before  his  death, 
and  the  money  could  not  be  identified,  it  was  held,  that  such  money  was  not 
trust  money,  within  the  meaning  of  the  statute  classifying  claims  against 
estates,  and  that  the  owner  of  the  cattle  was  not  entitled  to  have  his  claim 
for  the  same  allowed  in  the  sixth  class;  but  as  to  another  lot,  sold  just  before 
the  death  of  the  party  intrusted  with  the  cattle,  where  the  proceeds  of  the  sale 
could  be  identified,  and  which  came  to  the  hands  of  his  executor,  the  owner 
was  entitled  to  have  his  claim  for  his  share  of  the  proceeds  allowed  in  the 
sixth  class. 

2.  Another  portion  of  the  cattle  remained  undisposed  of  at  the  death  of 
the  party  who,  under  the  contract,  was  to  feed  and  pasture  them,  and  were  on 
the  pasture  of  a  third  person,  who  held  a  lien  on  the  cattle  for  his  rent.  These 
cattle  were  subsequently  sold  under  a  stipulation  of  all  the  parties  interested 
that  the  proceeds  of  the  sale  should  be  deposited,  to  await  the  settlement  of 
the  rights  of  the  parties.  It  was  held,  should  there  remain  any  surplus  of 
these  proceeds,  after  satisfying  the  claim  for  rent,  there  should  be  a  like  allow- 
ance in  the  sixth  class  to  the  extent  of  such  surplus. 

3.  Same — statute  construed.  The  clause  of  the  statute  relating  to  the  classi- 
fication of  claims  against  estates  of  deceased  persons,  and  which  gives  a 
preference  in  cases  where  the  deceased  has  "  received  money  in  trust  for  any 
purpose,"  does  not  necessarily  extend  to  and  embrace  every  kind  of  trust.  It 
does  not  embrace  trusts  implied  by  the  law. 

4.  Usury — not  presumed.  Usury  is  not  to  be  presumed  in  a  transaction,  but 
must  be  shown  by  the  party  setting  it  up.     In  this  case,  where  a  party  was  to 
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buy  and  did  buy  $50,000  worth  of  cattle,  which  another  was  to  keep  and  pre- 
pare for  market,  and  the  purchaser  of  them  was  to  sell  them  to  reimburse  his 
advances,  with  interest,  and  receive  commissions  for  purchasing  and  selling,  it 
was  claimed  there  was  usury,  as  the  purchaser  did  not  advance  all  the  money 
at  once,  and  rendered  no  services  for  the  reserved  commissions,  but  it  did  not 
appear  that  the  whole  sum  v/as  not  held  and  kept  ready  to  pay  for  the  cattle 
from  the  time  of  making  the  contract.  The  court  held,  that  the  facts  did  not 
show  usury,  there  being  no  allowance  of  the  commissions,  as  no  services  were 
rendered. 

Appeal  from  the  Appellate  Court  for  the  Third  District ; 
the  Hon.  C.  L.  Higbee,  presiding  Justice,  the  Hon.  Oliver 
L.  Davis,  and  the  Hon.  Lyman  Lacey,  associate  Justices. 

Messrs.  Dummer,  Bussell  &  Brown,  for  the  appellants. 

Mr.  A.  L.  Rockwell,  and  Mr.  D.  Goodwin,  Jr.,  for  the 
appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  is  an  appeal  from  the  Appellate  Court  for  the  Third 
District.  The  case  was  one  of  the  presentation  of  a  claim 
before  the  county  court  of  Morgan  county  >  for  establishment 
against  the  estate  of  John  T.  Alexander,  deceased,  and  for  its 
allowance  as  a  claim  of  the  sixth  class — that  is,  as  a  preferred 
claim,  under  the  following  provision  of  the  statute  in  relation 
to  the  classification  of  claims  against  the  estate  of  a  decedent: 

"  Sixth.  Where  the  decedent  has  received  money  in  trust 
for  any  purpose,  his  executor  or  administrator  shall  pay  out 
of  his  estate  the  amount  thus  received  and  not  accounted  for/7 

The  judge  of  the  county  court  being  interested  in  the  estate  as 
the  executor,  it  was  so  certified  to  the  circuit  court  of  Morgan 
county,  and  the  case  was  heard  before  that  court  as  provided 
by  the  statute,  and  the  claim  allowed  for  the  amount  of  $55,- 
118,  as  a  claim  of  the  seventh  class,  that  of  general  creditors, 
and  refused  allowance  as  a  claim  of  the  sixth  class.  On  appeal, 
the  Appellate  Court  affirmed  the  judgment  of  the  circuit  court. 
The  claimants  took  this  appeal  from  the  judgment  of  the 
Appellate  Court,  and  make  but  the  single  point  against  the 
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judgment,  the  disallowance  of  their  claim  as  one  of  the  sixth 
class. 

The  claim  in  question  arises  under  a  written  agreement 
made  between  the  claimants,  George  and  Hiram  Wilson,  and 
John  T.  Alexander,  bearing  date  the  1st  day  of  September, 
1875,  which  provided  generally,  that  the  Wilsons  on  their  part 
would  assist  in  purchasing  at  Chicago,  or  any  other  good 
market,  not  less  than  one  thousand,  and  not  to  exceed  fifteen 
hundred,  head  of  steers,  a  class  of  cattle  that  would  cost  not 
less  than  $50,000,  and  pay  for  the  same,  and  have  them  shipped 
to  Alexander  to  be  fed  and  cared  for  by  him  on  his  farm  until 
ready  for  market,  when  they  were  to  be  delivered  to  the  Wil- 
sons for  the  purpose  of  being  sold  in  the  best  market ;  Alexan- 
der to  assist  personally  in  the  purchase  and  sale ;  he  was  to 
brand  them  when  received,  on  the  right  horn  W.  M.,  and  J.  A. 
on  the  left  horn,  he  to  receipt  for  the  same ;  and  as  a  consid- 
eration for  his  services,  and  feeding  and  taking  care  of  the 
cattle,  the  Wilsons  were  to  pay  him,  after  the  cattle  were  sold, 
whatever  remained  of  the  net  proceeds  of  their  sale  after  pay- 
ing the  Wilsons  the  amount  of  the  purchase  money  of  the 
cattle,  and  all  expenses  incurred  by  them  in  the  purchase  and 
sale,  with  ten  per  cent  interest  on  both  said  items ;  that  the 
Wilsons  should  have  ten  per  cent  interest  on  the  $50,000  in- 
vested in  the  cattle,  from  the  date  of  the  agreement.  The  Wil- 
sons were  to  have  further,  $2000  for  commissions  for  services 
rendered  in  purchasing  and  selling  the  cattle  by  them.  It  was 
expressly  understood  that  the  Wilsons  should  have  the  exclusive 
control  of  the  cattle,  to  sell  and  dispose  of  them  when  and 
where  they  deemed  best,  exercising  the  ownership  of  the  cattle, 
and  that  if  at  any  time  Alexander  should  fail  to  properly  take 
care  of  the  cattle,  or  they  should  be  levied  on  or  attached  by 
his  creditors,  or  if  the  continued  possession  of  the  cattle  by 
Alexander  should  seem  hazardous  to  the  Wilsons,  they  should 
have  the  right  to  take  immediate  possession  of  the  same,  and 
have  them  sold  or  cared  for  as  they  might  consider  best.  Alex- 
ander guaranteed  to  the  Wilsons,  out  of  the  investment,  the 
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amount  invested,  the  interest  as  stated,  and  the  commissions; 
he  was  to  keep  good  the  original  number  of  the  cattle. 

Afterward,  Alexander  gave  to  the  Wilsons  a  receipt  in 
writing,  of  the  date  of  December  7,  1875,  specifying  that  he 
had  that  day  received  from  them  eleven  hundred  and  fifty 
cattle,  costing  the  sum  of  $50,000,  and  branded  them  all  on 
the  right  horn  with  their  brand  W.  M.,  and  J.  A.  on  the  left 
horn,  in  compliance  with  the  above  contract. 

A  portion  of  the  cattle  were  shipped  and  sold  by  Alex- 
ander in  the  months  of  June,  July  and  August,  1876,  and 
the  proceeds  of  the  sales  received  by  him,  exceeding  in 
amount  the  claim  of  the  appellants,  and  no  part  of  the  pro- 
ceeds were  accounted  for  to  them.  In  the  latter  part  of  July, 
1876,  Alexander  went  East,  taking  with  him  one  hundred  and 
seventy-seven  head  of  the  cattle.  He  came  back  on  the  17th 
August,  1876,  ill,  and  died  on  the  21st  of  August,  1876.  After 
he  returned  he  was  too  ill  to  transact  any  business  or  to  see 
any  one  on  business.  He  brought  back  with  him  $20,000, 
which  was  paid  over  to  his  executor. 

The  claim  as  presented  is  for  money  received  from  the  sale 
of  the  cattle.  The  point  of  inquiry  is,  whether  it  was  received 
"in  trust  for  any  purpose,"  within  the  contemplation  of  those 
words  as  employed  in  the  statute. 

By  the  act  of  1871-2,  a  change  was  made  in  the  law  classi- 
fying claims  against  the  estate  of  a  deceased  person,  in  the 
particular  in  question.  Previously,  the  law  was,  that  "  where 
an  executor,  administrator  or  guardian  has  received  money  as 
such,  his  executor  or  administrator  shall  pay  out  of  his  estate 
the  amount  so  received  and  not  accounted  for,  which  shall 
compose  the  third  class."  The  Revised  Statutes  of  1874  adopt 
the  enactment  of  1871-2,  being  the  provision  of  the  present 
statute  as  first  above  quoted.  The  change  made  in  the  law  as 
it  stood  before  1871,  was,  to  strike  out  the  words  "where  an 
executor,  administrator  or  guardian  has  received  money  as 
such,"  and  insert  the  words  "where  the  decedent  has  received 
money  in  trust  for  any  purpose."     It  is  certain  that  the  legis- 
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lature,  by  the  phrase  "  in  trust  for  any  purpose,"  intended  to 
extend  the  class  of  preferred  claims,  but  how  far,  admits  of 
question. 

The  claimants  contend  that  the  broad  terms  of  the  statute 
extend  to  embrace  all  trusts  in  the  widest  meaning  of  the  term, 
and  that  if  the  money  received  had  been  received  as  "  a  trust 
for  any  purpose,"  upon  any  kind  of  trust,  then  it  shall  be  a 
preferred  claim. 

In  Perry  on  Trusts,  §  1,  it  is  said:  "The  word  ' trust/  in  its 
popular  and  broadest  sense,  embraces  a  multitude  of  relations, 
duties  and  responsibilities.  Thus,  executors  and  administrators, 
guardians  of  infants  and  lunatics,  assignees  in  insolvency  and 
bankruptcy,  bailees,  factors,  agents,  commission  merchants, 
and  common  carriers,  as  well  as  the  officers  of  public  and  pri- 
vate corporations,  all  exercise  a  kind  of  trust."  In  Chapman 
v.  Forsyth,  2  How.  202,  a  question  arose  under  the  first  section 
of  the  Bankrupt  act  of  1841,  providing  for  discharge  in  bank- 
ruptcy of  "all  persons  *  *  *  owing  debts  which  shall 
not  have  been  created  in  consequence  of  a  defalcation  as  a 
public  officer,  or  as  executor,  administrator,  guardian  or  trustee, 
or  while  acting  in  any  other  fiduciary  capacity,"  and  the  court 
there  say :  "  The  second  point  is,  whether  a  factor  who  retains 
the  money  of  his  principal,  is  a  fiduciary  debtor  within  the  act. 
If  the  act  embrace  such  a  debt,  it  will  be  difficult  to  limit  its 
application.  It  must  include  all  debts  arising  from  agencies ; 
and,  indeed,  all  cases  where  the  law  implies  an  obligation  from 
tKe  trust  reposed  in  the  debtor.  Such  a  construction  would 
have  left  but  few  debts  on  which  the  law  could  operate.  In 
almost  all  the  commercial  transactions  of  the  country  confidence 
is  reposed  in  the  punctuality  and  integrity  of  the  debtor,  and 
a  violation  of  these  is,  in  a  commercial  sense,  a  disregard  of  a 
trust.  But  this  is  not  the  relation  spoken  of  in  the  first  sec- 
tion of  the  act.  The  cases  enumerated,  '  the  defalcation  of  a 
public  officer/  ' executor/  'administrator/  'guardian/  or 
'  trustee/  are  not  cases  of  implied,  but  special  trusts,  and  the 
'other  fiduciary   capacity '   mentioned   must  mean   the  same 
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class  of  trusts.  The  act  speaks  of  technical  trusts,  and  not 
those  which  the  law  implies  from  the  contract.  A  factor  is 
not,  therefore,  within  the  act."  And  see  Cronan  v.  Cotting,  104 
Mass.  245 ;  so,  too,  in  Doyle  v.  Murphy,  22  111.  502,  it  was 
held  by  this  court,  where  money  is  delivered  to  a  person  to 
pay  debts,  which  he  converts  to  his  own  use,  it  does  not  enable 
the  heirs  of  the  party  who  reposed  confidence,  to  convert  the 
money  into  a  trust  fund;  and  as  to  the  jurisdiction  of  a  court 
of  equity  in  the  case,  the  court  said,  "That  the  court  has  such 
a  jurisdiction  in  cases  of  strict  trust,  there  is  no  doubt;  but 
it  does  not  therefore  follow,  that  the  court  will  assume  jurisdic- 
tion in  every  case  where  a  mere  confidence  has  been  reposed 
or  a  credit  given.  The  various  affairs  of  life  in  almost  every 
act  between  individuals  in  trade  and  commerce,  involve  the 
reposing  of  confidence  or  trust  in  each  other,  and  yet  it  has 
never  been  supposed  that  because  such  a  confidence  or  trust  in 
the  integrity  of  another  has  been  extended  and  abused,  there- 
fore a  court  of  equity  would  in  all  such  cases  assume  jurisdic- 
tion." 

There  is  no  doubt,  from  the  contract  here,  that  the  cattle 
were,  as  between  the  parties,  to  be  fully  the  property  of  the 
Wilsons,  so  far  as  necessary  to  secure  to  them  the  reimburse- 
ment of  their  advances,  and  so  of  the  proceeds  of  their  sale; 
and  the  law  would  imply,  from  the  contract,  that  Alexander 
received  the  proceeds  in  trust  to  pay  the  same  over  to  the  Wil- 
sons to  the  extent  of  their  claim;  but  the  contract  did  not 
create  any  express  trust  that  Alexander  should  sell  the  cattle, 
receive  the  proceeds  and  pay  the  same  over  to  the  Wilsons  to 
the  extent  of  their  claim. 

By  the  terms  of  the  contract,  the  cattle,  when  ready  for 
market,  were  to  be  delivered  to  the  Wilsons,  for  the  purpose 
of  being  sold,  and  Alexander  was  but  to  assist  in  selling  them, 
and,  after  the  sale,  the  Wilsons  were  to  pay  to  Alexander  the 
net  proceeds  of  the  sale,  after  paying  their  own  claim.  So 
that  all  the  trust  there  is,  as  respects  these  proceeds,  is  one 
which  the   law  implies  from  the   contract.     The  broad  terms 
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of  the  statute,  "  in  trust  for  any  purpose/'  do  not  necessarily 
embrace  every  kind  of  trust,  any  more  than  in  the  case  of 
Chapman  v.  Forsyth,  supra,  where  the  word  "trustee"  was 
used,  and  the  language  there  held  with  reference  to  that  term, 
and  "  other  fiduciary  capacity,"  would  seem  to  admit  of  appli- 
cation here.  We  do  not  think  the  word  "trust,"  as  used  in 
the  statute  here,  is  to  be  taken  in  its  larger  sense,  as  claimed  by 
appellants,  and  spoken  of  in  the  above  authorities,  but  that  it 
is  to  be  held  as  used  in  the  more  restrictive  sense  of  the  term. 

We  do  not  regard  that  there  is  any  more  of  a  trust  in  this 
case  than  there  would  be  in  that  of  a  mortgagor  in  a  chattel 
mortgage,  to  whom  had  been  intrusted  the  possession  of  the 
property  mortgaged,  who  should  sell  the  same  and  retain  the 
proceeds  from  the  mortgagee,  or  in  the  case  of  a  bailee,  who 
should  do  the  like  with  respect  to  property  bailed  to  him,  in 
violation  of  the  terms  of  the  bailment.  We  can  hardly  think 
that  in  such  cases  the  money  could  be  held  as  having  been 
received  in  trust,  under  this  statute;  and  if  not,  we  think  it 
should  not  be  so  in  the  present  case.  We  perceive  no  essen- 
tial difference  between  the  cases,  in  principle. 

We  view  the  substance  of  the  transaction  here  was  a  loan  of 
money  by  the  Wilsons  upon  the  security  of  the  cattle,  to  be 
held  as  their  property,  for  the  repayment  of  the  money.  There 
is  a  breach  of  contract  in  not  paying  over  the  proceeds  of  the 
sale  of  the  cattle.  There  is,  too,  a  liability  therefor  as  for 
money  had  and  received  to  the  use  of  the  Wilsons,  but  they 
do  not  constitute  a  trust  fund  in  the  proper  sense;  and  we 
must  hold  that  the  money  is  not  to  be  considered  as  having 
been  received  in  trust  for  appellants,  within  the  meaning  of 
that  term  as  employed  in  the  statute,  entitling  the  claim  to  be 
allowed  as  a  preferred  one  of  the  sixth  class. 

We  make  exception,  however,  of  the  portion  of  the  pro- 
ceeds of  the  sale  of  the  cattle  which  was  in  the  hands  of  the 
decedent  at  his  death,  and  was  paid  over  to  the  executor. 
These  proceeds  stood  in  the  place  of  the  cattle  sold,  as  their 
substitute   or  representative,   and   were   the   property   of  the 
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Wilsons,  as  the  cattle  were,  under  the  contract,  and  can  be 
traced  and  identified  as  their  particular  property,  and  may  be 
followed  into  the  hands  of  the  executor,  and  they  have  a 
preferable  claim  thereto  over  general  creditors. 

The  county  court,  acting  as  a  probate  court,  may  apply 
equitable  principles  in  the  adjustment  and  allowance  of  claims 
against  the  estate  of  a  decedent,  as  has  often  been  recognized 
by  this  court.  A  *part  of  the  $20,000  which  Alexander  brought 
back  with  him  on  his  return  from  the  East,  where  he  had  taken 
and  sold  one  hundred  and  seventy-seven  head  of  the  cattle, 
and  which  was  paid  over  to  his  executor,  is  to  be  taken  to  be 
the  proceeds  of  the  sale  of  those  cattle,  amounting  to  some 
$10,000  and  over,  as  may  be  inferred  from  the  testimony,  and, 
to  the  extent  of  such  proceeds,  appellants'  claim  should  have 
been  preferred,  and  allowed  in  the  sixth  class;  and  if  further 
proof  should  show  the  $20,000  to  include  any  proceeds  of  the 
sale  of  any  more  of  the  cattle  than  the  one  hundred  and 
seventy-seven  head,  all  of  such  included  proceeds  should  be 
thus  allowed. 

A  similar  remark  may  be  made  with  reference  to  one  hundred 
and  forty-three  head  of  the  cattle  which  remained  undisposed 
of  at  the  death  of  Alexander,  and  were  on  the  Orear  pasture, 
leased  from  Orear.  By  the  terms  of  the  lease,  Orear  had  a 
lien  on  the  cattle  to  secure  the  payment  of  the  rent  of  the 
pasture,  and,  after  the  death  of  Alexander,  the  cattle  were  sold 
under  a  stipulation  of  all  the  parties  interested  that  the  pro- 
ceeds of  the  sale  should  be  deposited,  to  await  the  settlement 
of  the  rights  of  the  parties.  Should  there  remain  any  surplus 
of  these  proceeds,  after  satisfying  the  claim  for  rent,  there 
should  be  a  like  allowance  to  the  extent  of  such  surplus. 

Appellee  assigns  as  a  cross-error  the  allowance  of  any  in- 
terest, claiming  that  there  was  usury  in  the  contract.  It  is 
said  the  $50,000  was  not  all  advanced  at  the  time  of  the  making 
of  the  contract  September  1, 1875,  and  that  the  $2000  commis- 
sions was  a  device  to  cover  usury.  Usury  is  not  to  be  pre- 
sumed; it  must  be  shown.    It  does  not  appear  that  the  money 
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Appeal  from  the  Circuit  Court  of  McLean  county;  the 
Hon.  O.  T.  Beeves,  Judge",  presiding. 

This  was  an  action  of  trespass,  brought  by  Luke  Nevin 
against  Jesse  H.  Butler  and  the  city  of  Bloomington,  for  the 
seizure  and  sale  of  the  plaintiff's  personal  property,  by  the 
defendant  Butler,  under  a  special  warrant,  issued  by  the  city 
for  the  collection  of  a  special  tax  for  the  cost  and  expense  of 
building  a  sidewalk. 

Messrs.  Bloomfield  &  Hughes,  for  the  appellants. 

Messrs.  Kowell  &  Hamilton,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court  : 

The  city  of  Bloomington,  acting  under  the  provisions  of  an 
act  in  reference  to  sidewalks,  in  force  July  1,  1875,  (Sess. 
Laws,  63,)  adopted  an  ordinance  requiring  appellee  to  con- 
struct a  sidewalk  in  front  of  his  lot,  within  thirty  days,  at  his 
own  expense.  The  ordinance  specified  the  character  of  the 
walk,  and  provided,  that  if  the  owner  should  fail  to  make  the 
improvement  within  the  specified  time,  then  it  should  be  done 
by  the  city,  and  the  cost,  according  to  the  frontage  of  his  lot, 
be  assessed  to  him,  and  a  bill  of  costs  thereof  should  be  re- 
turned to  the  city  clerk,  certified  by  the  street  commissioner, 
specifying  the  cost  of  each  item  of  expense  in  making  the 
improvement.  It  required  the  city  clerk,  thereupon,  to  make 
a  tax  list  against  the  lots  embraced  in  the  ordinance. 

The  ordinance  provides  that  if  any  of  the  special  taxes  shall 
not  be  collected  upon  the  warrants  issued  therefor,  then  the 
city  clerk  shall  make  return  of  the  same  to  the  county  collec- 
tor. Appellee  refused  to  construct  the  sidewalk  in  front  of 
his  property,  and  it  was  made  by  the  city,  the  cost  returned 
certified  to  the  city  clerk,  who  issued  a  warrant  for  its  collec- 
tion, and  it  was  placed  in  the  hands  of  Butler,  who  is  designated 
ms  collector  of  special  assessments  in  the  city.  He  demanded 
payment  of  the  amount  of  the  warrant,  which  was  refused,  and 
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a  levy  was  thereupon  made  on  appellee's  property,  and  he 
thereupon  brought  trespass,  and  Butler  and  the  city  plead  the 
city  ordinance,  and  the  various  steps  taken  under  it,  in  justifi- 
cation. To  this  plea  a  demurrer  was  filed,  and  it  was  sus- 
tained by  the  court,  and  defendants  abiding  by  their  plea,  the 
court  below  rendered  judgment  for  plaintiff,  and  defendants 
prosecute  this  appeal. 

The  plea  is  bad  for  several  reasons.  The  act  provides,  that 
if  the  owner  shall  be  in  default  in  paying  the  special  tax,  and 
the  city  shall  construct  the  sidewalk,  it  may  sue  and  recover 
the  amount  by  action  of  debt;  or  the  ordinance  may  provide, 
that  the  items  of  the  cost  of  the  work  done  thereon  by  the  city 
may  be  returned  to  the  city  clerk,  and  he  to  make  a  special 
tax  list,  in  accordance  with  the  requirements  of  the  ordinance, 
and  to  issue  warrants,  directed  to  such  officer  as  may  be  de- 
signated in  such  ordinance,  for  the  collection  of  the  amount  of 
special  tax  so  ascertained,  and  appearing  from  the  special  tax 
list  to  be  due  from  the  respective  owners  of  the  lots  or  parcels 
of  land  touching  upon  the  line  of  the  sidewalk. 

This  ordinance  does  not,  in  terms,  authorize  the  clerk  to 
issue  warrants,  but  simply  requires  him  to  make  the  tax  list, 
but  does  not,  in  terms,  provide  whether  the  tax,  when  thus 
ascertained,  shall  be  collected  by  action  of  debt  or  by  warrant. 
It  is  true,  the  fourth  section  of  the  ordinance  provides,  that  if 
any  portion  of  the  tax  should  not  be  collected  within  a  speci- 
fied time  upon  warrants  issued  therefor,  then  the  city  clerk 
should  certify  the  amount  to  the  county  collector,  who  should 
proceed  to  collect  the  same  according  to  law.  It  may  be 
doubted  whether  this  conferred  power  upon  the  clerk  to  issue 
this  warrant.  But  if  it  did,  still  the  ordinance  does  not  desig- 
nate, as  the  statute  requires,  the  officer  to  whom  the  warrant 
shall  issue.  In  the  exercise  of  this  summary  power,  there 
must  be  a  strict  compliance  with  the  statute  conferring  the 
power,  and  all  can  see  at  a  glance  that  this  ordinance  clearly 
fails  to  conform  to  the  statute.     The  clerk  could  only  issue 

the  writ  to  the  officer  named  in  the  ordinance,  and  none  being 
37—88  III. 
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named,  there  was  a  total  want  of  power  to  issue  it  to  any  one, 
and  it  is  absolutely  void,  and  all  acting  under  it,  as  w,ell  the 
city  as  its  clerk,  are  liable  to  an  action  for  the  seizure  of 
property  under  it,  precisely  as  though  a  warrant  had  never 
issued. 

Again,  the  warrant  is  not  set  out  in  the  plea,  nor  does  the 
plea  aver  that  the  officer  had  been  appointed,  by  any  law  or 
ordinance,  collector  of  special  taxes.  It  avers  that  he  was  col- 
lector of  special  assessments.  If  appointed  for  that  purpose,  it 
does  not  follow  that  he  would  be  collector  of  special  taxes. 
A  special  assessment  is  very  d liferent  from  a  special  tax 
in  its  nature,  and  wholly  unlike  in  the  manner  of  its  assess- 
ment and  collection.  It  by  no  means  follows,  because  a  per- 
son is  appointed  and  authorized  to  collect  one,  that  he  may 
enforce  the  other. 

The  ordinance  and  plea  being  so  totally  defective,  they  pre- 
sent no  defense,  even  if  the  statute  could  be  held  constitutional. 
But  until  an  ordinance  shall  be  presented  that  conforms  to  the 
statute,  we  must  decline  the  discussion  of  the  constitutional 
question  urged  in  argument. 

The  demurrer  was  properly  sustained  to  the  plea,  and  the 
judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 


James  R.  McCauley 

v. 

The  People  of  the  State  of  Illinois. 

Change  of  venue — by  whom  application  should  be  made.  Where  the  petition 
for  a  change  of  venue  is  neither  signed  nor  sworn  to  by  the  party  in  whose 
behalf  the  motion  is  made,  the  application  should  be  denied.  There  is  no  stat- 
ute authorizing  any  other  person  than  the  party  himself  to  petition  for  a  change 
of  venue.  .    . 

Writ  of  Error  to  the  Circuit  Court  of  Champaign  county ; 
the  Hon.  C.  B.  Smith,  Judge,  presiding. 
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Mr.  M.  B.  Thompson,  and  Messrs.  Sweet  &  Day,  for  the 
plaintiff  in  error. 

Mr.  James  K.  Edsall,  Attorney  General,  for  the  People. 

Per  Curiam  :  When  this  case  was  called  for  trial,  defend- 
ant entered  a  motion  for  a  change  of  venue,  on  account  of  the 
prejudice  of  the  judge  presiding. 

One  objection  taken  is  fatal  to  the  application.  The  peti- 
tion upon  which  the  motion  was  based,  was  neither  signed 
nor  sworn  to  by  defendant.  There  is  no  statute  that  author- 
izes any  other  person  to  petition  for  a  change  of  venue  on  be- 
half of  defendant,  and  the  application   was  properly  denied. 

The  other  questions  made  are  substantially  the  same  as 
in  MeCann  v.  The  People,  ante,  103,  and  are  decided  in  the 
same  way. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


The  President  and  Trustees  of  the  Town  of  Waverly 

v. 
Casper  Kemper. 

1.  Certiorari — under  the  statute — of  the  diligence  required  in  respect  to  an 
appeal.  It  is  not  sufficient  to  authorize  the  issuing  of  a  writ  of  certiorari,  that 
a  party  has  used  reasonable  diligence  to  effect  an  appeal,  without  success. 
The  language  of  the  statute  requires  that  he  should  show  it  was  out  of  his 
power  to  have  taken  an  appeal  in  the  ordinary  way. 

2.  So,  where  a  party  against  whom  a  judgment  had  been  rendered  before 
a  justice  of  the  peace,  in  his  endeavor  to  take  an  appeal  to  the  circuit  court, 
sent  his  appeal  bond,  duly  executed,  to  his  attorney  by  mail,  it  was  held, 
although  the  appeal  bond  was  mailed  in  such  time  that  in  the  usual  course  of 
transmission  it  should  have  reached  the  attorney  in  proper  time  for  filing,  yet, 
if  the  bond  failed  to  reach  its  destination  in  proper  time  for  the  purposes  of 
the  appeal,  there  was  not  such  diligence  as  would  authorize  a  writ  of  certiorari. 
The  party  might  have  taken  his  bond  in  person,  and  filed  it  in  the  office  of  the 
clerk  of  the  circuit  court.  Choosing  to  send  it  by  mail,  he  took  the  hazards  of 
his  success. 
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Appeal  from  the  Circuit  Court  of  Morgan  county;  the 
Hon.  Cyrus  Epler,  Judge,  presiding. 

Mr.  M.  T.  Layman,  and  Mr.  George  W.  Smith,  for  the 
appellants. 

Per  Curiam:  On  the  6th  of  July,  1875,  the  president  and 
trustees  of  the  town  of  Waverly  recovered  a  judgment  against 
Casper  Kemper,  before  a  justice  of  the  peace,  in  the  sum  of 
$150.  On  the  6th  of  September,  1875,  Casper  Kemper  sued 
out  a  writ  of  certiorari,  to  the  circuit  court  of  Morgan  county. 
At  the  November  term  of  the  court,  and  on  the  10th  of  No- 
vember, 1875,  the  plaintiff  moved  the  court  to  quash  the  writ 
of  certiorari,  upon  the  ground  that  the  petition  for  certiorari 
was  insufficient,  and  this  motion,  on  the  13th  of  November, 
1875,  was  overruled.  During  the  same  term,  on  the  11th  day 
of  December,  1875,  the  defendant,  on  motion  of  the  plaintiff, 
was  ruled  to  file  an  additional  appeal  bond,  and  the  case  was 
continued.  On  the  22d  day  of  December,  1875,  the  defendant 
filed  a  new  appeal  bond,  which  was  approved.  At  the  No- 
vember term,  1876,  the  case  being  called,  and  the  parties 
being  present  in  court  by  their  attorneys,  the  plaintiff  failed  to 
prosecute  his  suit  any  further,  and  the  court  dismissed  the 
action  for  want  of  prosecution.  To  this  ruling  the  plaintiff 
excepted.  The  defendant  was  present  in  court,  and  also  ob- 
jected to  the  dismissal  of  the  case,  demanding  a  trial  upon  the 
merits.  The  plaintiff  appeals  to  this  court,  and  assigns  for 
error  the  ruling  of  the  court  in  refusing  to  dismiss  the  certio- 
rari at  the  November  term,  1875. 

The  ruling  of  the  court  in  refusing  to  dismiss  the  certiorari 
was  undoubtedly  erroneous.  The  petition  sufficiently  shows 
that  the  judgment  before  the  justice  of  the  peace  was  unjust 
and  erroneous;  but  it  fails  to  show  "that  it  was  not  in  the 
power  of  the  party  to  take  an  appeal  in  the  ordinary  way." 

In  this  regard  the  petition  states  that  the  defendant  applied 
to  the  justice  of  the  peace  on  the  day  the  judgment  was  ren- 
dered, to   take   an   appeal,  and  he  refused  to  allow  the  appeal 
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unless  lie  would  file  a  bond,  with  security,  in  the  sum  of  $1000, 
that  he  would  not  retail  any  more  liquor  in  the  village;  that 
thereupon  he  applied  to  attorneys  in  Jacksonville,  who  advised 
him  that  he  might  take  an  appeal  by  filing  a  bond  with  the 
clerk  of  the  circuit  court.  It  further  states,  that  he  applied 
to  the  clerk  of  the  circuit  court,  and  suggested  the  name  of 
his  surety,  which  was  approved  by  the  clerk,  and  thereupon 
he  received  from  the  clerk  a  blank  appeal  bond  and  took  it  to 
his  home  in  Waverly,  a  distance  of  twenty  miles  from  Jack- 
sonville, and  there  executed  the  same,  filling  the  blanks  prop- 
erly, and  procured  it  to  be  executed  by  the  security  mentioned 
to  the  clerk,  and  forwarded  the  same  by  mail,  addressed  to 
his  attorneys  in  Jacksonville ;  that  the  package  containing  this 
bond  was  mailed  at  Waverly  on  the  22d  day  of  July,  1875, 
and  that  by  due  course  of  mail  it  ought  to  have  reached  Jack- 
sonville on  the  23d  of  July,  and  have  been  filed  with  the  clerk 
on  that  day  by  his  attorney,  but  that,  from  some  cause  un- 
known to  the  petitioner,  the  package  was  not  received  by  his 
attorneys  until  the  27th  day  of  July,  at  Jacksonville,  which 
was  after  the  time  allowed  by  the  statute  for  appealing  had 
expired. 

This  was  not  due  diligence.  It  is  not  sufficient  to  author- 
ize the  issuing  of  a  writ  of  certiorari  that  a  party  should  have 
used  reasonable  diligence  to  effect  an  appeal,  without  success. 
The  language  of  the  statute  requires  that  he  should  show  that 
it  was  out  of  his  power  to  take  an  appeal  in  the  ordinary  way. 
He  might  have  taken  this  bond  in  person,  and  have  filed  it  in 
the  office  of  the  clerk  of  the  circuit  court.  Choosing  to  send 
it  by  mail,  he  took  the  hazards  of  his  success.  The  motion  to 
quash  the  writ  of  certiorari  and  dismiss  the  appeal,  made  at 
the  November  term,  1875,  ought  to  have  been  sustained. 

For  this  error  the  majority  of  the  court  hold  that  this  judg- 
ment must  be  reversed,  and  the  cause  remanded  with  direc- 
tions to  quash  the  writ  of  certiorari,  and  dismiss  the  appeal 

taken  to  the  circuit  court. 

Judgment  reversed. 
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Rock  Island  County 

v. 
Ralph  Sage. 

1.  Boundary  line — behveen  the  counties  of  Rock  Island  and  Whiteside.  In 
order  to  ascertain  the  boundary  line  between  the  counties  of  Rock  Island  and 
Whiteside,  it  is  necessary  to  fix  that  portion  of  the  line  described  as  "  the 
middle  of  the  Marais  d'Ogee  slough  or  creek."  It  appears  that  at  low  water,  at 
a  point  nearly  equi-distant  between  the  Mississippi  river  and  Rock  river,  there 
is  a  strip  of  dry  land  called  the  "divide,"  running  nearly  north  and  south,  and 
separating  the  waters  of  the  two  rivers.  Thus,  except  in  high  water,  there 
are  two  distinct  sloughs,  one  communicating  with  Rock  river,  the  other  with 
the  Mississippi  river,  with  no  distinctly  marked  channel  between  them.  That 
branch  of  the  Rock  river  division  of  this  bayou  which  passes  to  the  south  of 
Philleo  island,  it  is  supposed,  was  originally  the  main  bayou,  and  the  thread 
of  the  stream,  when  the  waters  were  high  enough  to  flow  from  one  river  to  the 
other,  was  through  this  channel;  and  at  the  time  the  boundary  was  established, 
in  1831,  there  is  little  doubt  but  the  valley  south  of  that  island  was  known 
and  recognized  as  the  valley  of  the  Marais.  d'Ogee.  Then,  the  correct  mode  of 
fixing  the  line  over  the  "divide,"  (which,  at  high  water,  is  submerged,  and 
over  or  across  which  the  thread  of  the  stream  originally  passed,)  where  there 
is  no  plain  difference  in  the  levels,  is  to  follow  a  straight  line  between  the 
nearest  points  known  to  be  in  the  thread.  Where  there  is  a  palpable  differ- 
ence in  levels,  the  lowest  ground  must  be  sought. 

2.  In  this  approximation  to  the  exact  line  called  "  the  middle  of  the  Marais 
d'Ogee,"  it  was  considered  the  thread  of  the  stream  was  such  that  the  lands  in 
dispute  in  the  case  lie  to  the  north  and  east  of  the  line  between  the  two  coun- 
ties, and  therefore  within  the  bounds  of  Whiteside  county.  The  lands  involved 
in  the  litigation  were  situate  in  sections  four  and  nine,  in  township  nineteen 
north  of  range  three  east  of  the  fourth  principal  meridian. 

3.  Same — constitutionality  of  the  act  of  1854.  That  act,  having  relation  to 
the  boundary  line  between  the  counties  of  Rock  Island  and  Whiteside,  did  not 
undertake  to  ascertain  where  the  boundary  line  was,  but  to  substitute  one  line 
for  another,  and  this  without  the  sanction  of  the  voters  of  the  locality  to  be 
affected.  For  that  reason  the  act  was  in  contravention  of  sections  two  and 
four  of  article  seven  of  the  constitution  of  1848. 

Appeal  from  the  Circuit  Court  of  Rock  Island  county;  the 
Hon.  George  W.  Pleasants,  Judge,  presiding. 

Ralph  Sage  exhibited  his  bill  in  chancery  in  the  court  be- 
low, alleging  that  he   is   the  owner  of  certain  tracts  of  land 
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situate  in  the  county  of  Whiteside,  and  described  as  follows : 
the  west  half  of  the  north-west  quarter  and  west  half  of  the 
south-west  quarter  of  section  four ;  the  east  half  of  section  five ; 
the  west  half  of  lot  two  of  the  north-west  quarter  of  section 
five,  and  the  north-west  quarter  of  the  north-west  quarter  of 
section  nine,  all  in  township  nineteen  north  of  range  three 
east  of  the  fourth  principal  meridian. 

The  purpose  of  the  bill  was  to  settle  the  conflicting  claims 
to  these  lands  between  the  complainant  and  the  county  of 
Rock  Island,  the  only  question  involved  being  the  location  of 
the  boundary  line  between  the  counties  of  Rock  Island  and 
Whiteside. 

The  court  below  decreed  in  favor  of  the  complainant,  hold- 
ing that  the  lands  claimed  by  him  are  situate  in  the  county  of 
Whiteside.     The  county  of  Rock  Island  appealed. 

Mr.  Robert  T.  McNeal,  for  the  appellant. 

Mr.  Charles  M.  Osborn,  for  the  appellee. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

This  is  an  appeal,  brought  by  the  county  of  Rock  Island, 
from  a  decree  of  the  circuit  court,  declaring  the  title  to  certain 
lands  to  be  in  Ralph  Sage,  the  appellee,  and  enjoining  the 
county  from  selling  the  same  as  the  property  of  the  county. 

The  lands  in  question  are  a  part  of*  what  are  known  as 
swamp  lands,  which  were  granted  by  the  United  States  to  the 
State  of  Illinois,  and  by  the  State  of  Illinois  to  the  several 
counties  of  the  State  in  which  they  lie.  Sage,  the  appellee, 
bought  the  lands  in  question  from  Whiteside  county.  The 
county  of  Rock  Island  claims  that  the  lands  in  question  lie 
within  the  boundaries  of  Rock  Island  county,  and  that  hence 
the  grant  from  the  State  was  to  Rock  Island  county  and  not 
to  Whiteside  county. 

The  determination  of  the  question  rests  upon  the  ascertain- 
ment of  the  true  line  between  these  counties.     The  county  of 
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Rock  Island  was  created  by  an  act  of  the  General  Assembly, 
approved  February  9,  1831,  (Laws  of  1831,  page  52).  A 
portion  of  the  boundary  of  Rock  Island  county  is  described 
in  said  act,  as  follows,  to-wit:  "*•*■*  Thence  up  the 
middle  of  the  main  channel  of  Rock  river,  with  the  meanders 
thereof,  to  the  confluence  of  the  Marais  d'Ogee  slough  or  creek 
with  said  river;  thence  along  the  middle  of  said  Marais  d'Ogee 
slough  or  creek  to  the  Mississippi  river."  By  an  act  of  the 
General  Assembly,  approved  January  16,  1836,  (Laws  of 
1836,  page  274,)  the  county  of  Whiteside  was  created,  and  by 
that  act  a  portion  of  its  boundary  is  declared  to  be,  "  *  *  * 
thence  down  along  the  middle  of  Rock  river  to  the  middle  of 
the  Meredosia ;  thence  along  the  middle  of  the  Meredosia  with 
the  line  of  Rock  Island  county,  to  the  Mississippi  river." 

The  territory  lying  between  the  Mississippi  river  and  Rock 
river,  through  which  this  boundary,  mentioned  in  the  acts  of 
1831  and  1836,  ran,  is  low  and  marshy,  constituting  a  valley 
between  the  high  lands  in  Rock  Island  county  and  the  high 
lands  in  Whiteside  county.  For  the  greater  distance  through 
this  valley,  from  river  to  river,  are  sloughs,  generally  con- 
taining water,  which,  in  a  low  stage  of  water,  are  fed  by  the 
drainage  from  the  higher  lands  along  their  borders,  and  in  a 
higher  stage  of  water  are  supplied  by  back-water  from  each 
of  the  rivers.  When  the  waters  are  sufficiently  swollen,  with 
no  obstruction  by  ice  gorges,  a  portion  of  the  water  of  the 
Mississippi  river  passes  through  this  valley  into  Rock  river. 
When  the  waters  are  low,  at  a  point  nearly  equi-distant  between 
the  two  rivers  there  is  a  plateau  or  tract  of  dry  land,  known 
as  the  divide.  This  strip  of  dry  land  runs  nearly  north  and 
south,  separating  the  waters  of  Rock  river  from  the  waters  of 
the  Mississippi.  Thus  this  swamp  or  valley,  except  in  times 
of  high  water,  is  divided,  and  there  are  two  distinct  sloughs 
or  bayous,  one  communicating  with  Rock  river  and  the  other 
with  the  Mississippi  river,  and  in  the  present  condition  of  the 
land  there  is  no  distinctly  marked  and  palpable  channel  be- 
tween these  two  sloughs. 
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As  to  this  part  of  the  line,  the  question,  therefore,  as  to 
exactly  where  is  the  thread  of  the  stream  (when  it  is  a  stream) 
or  where  is  the  middle  of  the  Marais  d'Ogee,  is  one  not  free 
from  difficulty.  The  testimony  relating  to  this  question  of 
fact  is  very  voluminous,  and  not  entirely  satisfactory.  From 
a  careful  examination  of  it,  however,  we  think  a  very  decided 
weight  of  the  testimony  is  in  favor  of  the  proposition  that  the 
thread  of  the  stream  or  the  middle  of  the  slough  is  such  that 
the  lands  confirmed  to  appellee  by  this  decree  lie  to  the  north 
and  east  of  the  line  between  these  counties,  as  established  by 
the  acts  of  1831  and  1836,  and  are  therefore  within  the  bounds 
of  Whiteside  county. 

The  proofs,  we  think,  satisfactorily  show  that  that  branch 
of  the  Rock  river  division  of  this  bayou  which  passes  to  the 
south  of  Philleo  Island  was  originally  the  main  bayou,  and 
that  the  thread  of  the  stream  (when  the  waters  were  high 
enough  to  flow  from  one  river  to  the  other)  was  through  this 
channel.  The  exact  line  by  which  the  thread  of  the  stream 
did  pass  from  the  Mississippi  division  of  this  bayou  to  the 
head  of  the  channel  south  of  Philleo  Island,  is  not  clearly  de- 
fined, but  it  seems  apparent  that  it  passed  to  the  west  and 
south  of  that  island.  It  may  have  passed  in  a  line  nearly 
direct  from  a  point  well  marked  as  such  in  the  Mississippi 
division  on  section  36,  thence  across  section  36,  town  20, 
range  2,  and  across  section  6,  town  19,  range  3,  on  a  line 
passing  a  short  distance  north  of  the  stone  quarry,  and  this 
seems  probable;  but  it  may  possibly  have  found  its  way  across 
the  divide  by  a  more  northerly  route. 

Under  the  proofs  and  the  known  history  of  the  country, 
there  can  be  but  little  doubt  that  the  thread  of  the  stream,  in 
1831  (when  there  was  a  stream),  passed  south  of  Philleo  Island, 
and  that  at  the  time  of  the  passage  of  that  act  the  valley  south 
of  that  island  was  known  and  recognized  as  the  valley  of  the 
Marais  d'Ogee.  The  correct  mode  of  fixing  the  line  over  the 
divide,  where  there  is  no  plain  difference  in  the  levels,  is  to 
follow  a  straight  line  between  the  nearest  points  known  to  be 
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in  the  thread.  Where  there  is  a  palpable  difference  in  levels, 
the  lowest  ground  must  be  sought. 

It  would  profit  nothing  to  review,  in  detail,  the  testimony, 
and  point  out  definitely  the  circumstances  which  bring  us  to 
this  conclusion.  The  circuit  court  evidently  so  found,  and 
we  content  ourselves  on  this  point  with  simply  affirming  the 
finding. 

It  is  contended,  however,  by  appellant,  that  by  an  act 
passed  March  4,  1854,  (Laws  of  1854,  page  161,)  the  line  be- 
tween Rock  Island  county  and  Whiteside  county  was  estab- 
lished otherwise,  and  that  by  that  line  the  lands  in  question 
lie  in  Rock  Island  county. 

On  January  26,  1853,  an  act  was  approved,  entitled  "An 
act  to  perfect  the  line  between  Rock  Island  and  Whiteside 
counties,"  reciting  the  passage  of  the  act  of  1831,  and  that 
"  there  is  much  diversity  of  opinion  in  regard  to  said  line." 
By  this  act  certain  commissioners  were  named  ato  survey, 
mark  and  establish  the  boundary  line  between  the  county  of 
Whiteside  and  Rock  Island  county,"  and  providing  that  these 
commissioners  should  survey  and  locate  the  boundary  line, 
"leading,  as  near  as  practicable,  by  legal  subdivisions,  along 
the  middle  of  the  Marais  d'Ogee  slough." 

The  act  of  1854,  relied  upon  by  appellee,  is  entitled  "An 
act  to  amend"  the  act  of  1853.  This  act  of  1854  recites  the 
passage  of  the  act  of  1853,  and  that  only  one  of  the  commis- 
sioners mentioned  in  that  act  took  any  action  under  it,  and 
that  that  commissioner,  "  with  the  citizens  of  each  county, 
agreed  upon  the  following  line  to  separate  said  counties," 
setting  forth  the  line  agreed  upon,  and  enacts  that  the  "  line 
above  established  shall  be  and  the  same  is  hereby  established 
as  the  boundary  line  to  divide  said  counties  of  Rock  Island 
and  Whiteside." 

Upon  an  examination  of  the  line  mentioned  in  the  act  of 
1854,  which  is  thus  declared  to  be  established  as  the  boundary 
line,  it  is  found  that  it  does  not  follow  the  thread  of  the 
Marais  d'Ogee  slough,  or  creek,  at  all,  and  does  not  pretend  to 
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follow  it.  Some  points  of  the  line  so  established  are  at  least  a 
mile  from  the  nearest  point  of  the  creek,  and  this  at  points 
where  the  slough,  or  creek,  is  well  defined  and  its  location  free 
from  dispute. 

From  the  uncontradicted  evidence  in  the  case,  there  is  no 
difficulty  in  following,  without  question,  the  channel  of  the 
Marais  d'Ogee  slough  from  the  point  where  it  connects  with 
Rocl^  river,  to  a  point  near  section  9,  (a  distance  of  about 
three  miles,)  in  township  19,  range  3.  Thus  far  there  is  no 
dispute  as  to  where  the  statute  of  1831  established  the  line, 
and  thus  far  there  is  no  difficulty  in  determining  where  that 
line  is.  At  that  point,  in  ascending  from  Rock  river,  the 
slough  forks,  and  by  appellant  it  is  claimed  that  the  more 
eastern  branch  is  the  main  slough,  and  by  appellee,  that  the 
more  western  branch  is  the  main  slough.  There  mav  be  diffi- 
culty  in  determining  whether  appellee  or  appellant  be  right 
on  this  question ;  but  that  question  being  determined,  there  is 
no  difficulty  in  following  the  slough,  if  appellant's  theory  be 
adopted,  to  the  east  of,  and  around  to  a  point  north  of,  Philleo 
Island;  and  if  appellee's  theory  be  adopted,  there  is  no  diffi- 
culty in  following  the  slough  to  a  point  south  of,  and  near  the 
west  end  of,  Philleo  Island.  Had  the  legislature  declared  the 
eastern  branch  of  this  slough  to  be  the  main  slough,  and  the 
true  line,  or  the  western  branch  of  the  Rock  river  division 
of  the  slough  to  be  the  true  line,  the  statute  might  not  neces- 
sarily have  been  regarded  as  an  act  to  change  the  line  between 
the  counties,  for  that  may  have  been  matter  in  doubt. 

Again,  by  the  concurrence  of  all  the  testimony  on  that  sub- 
ject, the  Marais  d'Ogee  slough  is  well  defined  from  a  point  on 
section  26,  in  town  20  north,  range  2  east,  to  the  Mississippi 
river.  That  part  of  the  boundary  needed  no  fixing,  or  defining. 
It  was  well  defined  by  the  act  of  1831,  and  by  the  actual  exist- 
ence of  a  palpable  watercourse  and  channel.  The  only  diffi- 
culty in  finding  the  line  named  in  the  act  of  1831  consisted 
in  finding  the  proper  place  at  which  the  divide  between  these 
two  branches  of  the  slough  should  be  crossed. 
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The  line  attempted  to  be  established  by  the  act  of  1854  does 
not  at  all  conform  to  the  line  of  the  act  of  1831,  in  those 
parts  about  which  there  can  be  no  question.  Though  the 
Marais  d'Ogee  slough,  from  its  connection  with  Rock  river 
up  to  the  "divide,"  as  it  is  called,  is,  by  the  concurrent  testi- 
mony of  all  the  witnesses,  and  by  the  showing  of  all  the  maps, 
distinctly  marked  and  very  crooked,  still,  the  line  mentioned 
in  the  act  of  1854  makes  no  reference  to  the  Marais  d'Ogee 
slough,  after  leaving  the  bank  of  Rock  river,  until  it  reaches 
the  north  line  of  section  23,  in  township  20  north,  range  2  east, 
(a  distance  of  some  eight  or  nine  miles,)  and  th^re  we  find  the 
words,  "to  the  main  channel  of  the  Marais  d'Ogee  slough; 
thence,  with  the  center  of  said  slough,  to  the  Mississippi  river." 

It  is  evident  that  the  line  mentioned  in  the  act  of  1854  is 
essentially  and  materially  different  from  the  line  established 
by  the  act  of  1831,  and  that  the  act  of  1854,  while  professing 
to  fix,  ascertain  and  establish  the  old  line,  was,  in  fact,  a  statute 
passed  for  the  purpose  of  changing  the  line  and  establishing 
a  new  line.  The  distance  from  the  Mississippi  to  the  Rock 
river,  through  this  valley,  must  be  near  fifteen  miles.  Upon 
no  hypothesis  consistent  with  the  testimony  can  there  be  any 
difficulty  in  ascertaining  the  line  established  by  the  act  of 
1831,  except  for  a  distance,  upon  one  theory,  of  about  half  a 
mile,  and  upon  another  theory,  of  about  a  mile  and  a  half. 
Yet,  by  the  act  of  1854,  the  line,  for  at  least  eight  miles,  is 
located  upon  ground  which  was  palpably  known  not  to  be  the 
middle  of  the  Marais  d'Ogee  slough.  In  other  words,  the 
line  of  1854  struck  from  the  county  of  Whiteside  certain  par- 
cels of  land  which,  before  that  time,  were  a  part  of  that  county, 
and  placed  the  same  in  the  county  of  Rock  Island.  It  also 
struck  from  the  county  of  Rock  Island  certain  parcels  of  land 
which,  before  that  time,  were  in  that  county,  and  placed  the 
same  in  the  county  of  Whiteside. 

This  presents  the  question  as  to  whether  that  statute  is  not 
in  violation  of  sections  2  and  4  of  article  7  of  the  then  Con- 
stitution of  this  State: 
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"  Section  2.  No  county  shall  be  divided,  or  have  any  parts 
stricken  therefrom,  without  submitting  the  question  to  a  vote 
of  the  people  of  the  county,  nor  unless  a  majority  of  all  the 
legal  voters  of  the  county  voting  on  the  question  shall  vote 
for  the  same." 

"  Section  4.  There  shall  be  no  territory  stricken  from  any 
county  unless  a  majority  of  the  voters  living  in  such  territory 
shall  petition  for  such  division;  and  no  territory  shall  be 
added  to  any  county  without  the  consent  of  a  majority  of  the 
voters  of  the  county  to  which  it  is  proposed  to  be  added." 

We  think  this  statute  of  1854  in  violation  of  these  provi- 
sions of  the  Constitution.  In  this  case,  the  proof  shows  that 
the  question  of  changing  the  county  line  was  not  in  any  man- 
ner submitted  to  the  people  of  either  county,  or  to  the  voters 
occupying  the  ground,  if  any,  which  was  changed  from  one 
county  to  the  other.  It  is  not  doubted  that  the  legislature 
has  the  power,  without  submitting  the  question  to  the  voters 
for  approbation,  to  take  measures  to  ascertain,  and  definitely 
determine  and  mark  a  boundary  of  a  county  where  there  is 
uncertainty  as  to  where  the  line  is;  but  this  act  of  1854  does 
not  pretend  to  attempt  to  follow  the  line  of  1831.  In  the  act 
of  1853,  to  which  this  act  of  1854  is  an  amendment,  the  com- 
missioners were  directed  "to  survey  and  locate  the  boundary 
line,  leading,  as  near  as  'practicable,  by  legal  subdivisions,  along 
the  middle  of  the  Marais  d'Ogee."  The  act  of  1854  is  drawn 
upon  the  same  theory,  which  was  to  substitute  (for  about  eight 
miles)  in  lieu  of  the  thread  of  the  slough,  or  creek,  the  land 
lines  by  the  government  survey  that  might  approximate  fo 
the  thread  of  the  stream.  This  is  not  ascertaining  where  the 
line  is,  and  marking  it  definitely.  It  is  the  substitution  of 
one  line  for  another.  In  other  words,  it  is  the  changing  of  a 
county  line ;  and  by  its  operation,  if  valid,  it  necessarily  strikes 
territory  from  one  county  and  places  it  in  another.  This  can 
not  be  done  by  the  legislature  without  the  sanction  of  the 
voters,  as  required  in  the  Constitution. 
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"VVe  think,  therefore,  that  the  circuit  court  was  right  in 
holding  the  act  of  1854  to  be  unconstitutional  and  inopera- 
tive, in  so  far  as  it  purported  to  transfer  the  lands  in  question 
from  the  county  of  Whiteside  to  the  county  of  Rock  Island. 

The  decree  must  be  affirmed. 

Decree  affirmed. 


Salome  Enos  et  al, 

v. 

John  A.  Chesnut  et  al. 

1,  Pleading  and  evidence — matters  not  denied  need  not  be  proved.  On  bill 
in  chancery  by  trustees  of  a  church  society,  proof  of  the  legal  organization  of 
the  church,  and  of  the  election  of  the  trustees,  is  not  necessary.  When  these 
matters  are  not  denied  in  the  defendant's  answer,  they  are  admitted. 

2.  Consideration — giving  town  lots  in  payment  of  subscription  for  a  church. 
Where  the  owner  of  lots  oifered  to  give  two  of  them  in  payment  of  his  subscrip- 
tion to  a  church,  of  $50,  in  1829  or  1830,  which  at  that  time  was  the  full  value 
of  the  lots,  and  the  offer  was  accepted  and  his  subscription  marked  paid,  and 
the  church  went  into  possession  and  built  a  church  edifice  thereon,  and  the 
owner,  when  asked  for  a  deed,  replied  he  would  (and  did)  mark  on  the  plat  of 
the  addition  made  by  him,  that  the  lots  were  donated  for  the  use  of  the  church, 
it  was  held,  that,  aside  from  the  entry  on  the  plat,  the  church  acquired  an 
equitable,  unconditional  title,  and  the  right  to  a  full  title,  by  taking  the  lots 
in  payment  of  the  subscription,  and  had  the  right  to  dispose  of  them. 

Writ  of  Error  to  the  Circuit  Court  of  Sangamon  county ; 
the  Hon.  John  A.  McClernand,  Judge,  presiding. 

m 

This  was  a  bill  in  chancery,  filed  in  the  circuit  court  of 
Sangamon  county,  by  the  complainants,  trustees  of  the  First 
Methodist  Episcopal  Church  of  Springfield,  against  the  defend- 
ants, heirs  of  Pascal  P.  Enos,  deceased,  for  the  conveyance  or 
quieting  of  title  to  certain  real  estate. 

The  complainants  claim  title  to  the  property,  lots  3  and  4 
in  block  1,  in  Enos'  addition  to  Springfield,  by  virtue  of  an 
agreement  made  by  Pascal  P.  Enos  in  his  lifetime,  for  the  sale 
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thereof,  and  also  by  virtue  of  a  donation  made  on  a  recorded 
plat  of  such  addition  by  said  Enos.  They  allege  that,  in  the 
progress  of  the  growth  of  the  city,  these  lots  have  become 
unsuitable  for  church  purposes,  and  the  church  now  desire  to 
sell  them  and  build  elsewhere,  but  have  been  prevented  from 
making  sale  on  account  of  the  claim  set  up  by  the  defendants. 
The  court  below  decreed  in  favor  of  the  complainants,  that 
the  said  church  had  an  indefeasible  estate  in  fee  simple  in  the 
lots,  without  qualification  or  condition  subsequent,  and  that  the 
trustees  thereof,  under  the  direction  of  the  society  or  congre- 
gation of  such  church,  have  full  right  to  sell  the  same  for  the 
use  of  said  church,  free  from  the  claim  and  title  of  the  defend- 
ants.    The  defendants  bring  this  writ  of  error. 

The  proof  shows,  that  about  the  10th  day  of  October,  1831, 
Pascal  P.  Enos  made,  acknowledged  and  had  recorded  a  plat 
of  his  addition  to  the  town  of  Springfield,  and  wrote  and  en- 
tered upon  the  plat  t\\Q  following  :  "  lots  three  and  four,  (3  and 
4,)  in  block  one,  (1,)  donated  for  the  use  of  the  Methodist 
Episcopal  Church ;"  that  the  first  house  for  a  church  build- 
ing was  begun  to  be  built  on  said  lots  in  1829,  and  was  dedi- 
cated in  the  winter  of  1830,  and  said  lots  have  been  occupied 
and  used  ever  since  as  a  place  of  worship  for  the  congregation 
composing  the  First  Methodist  Episcopal  Church  in  Springfield  ; 
that  the  lots  are  now  in  the  business  part  of  the  city  of  Spring- 
field, surrounded  by  business  property,  and  that  it  is  desirable 
for  the  interest  of  the  society,  that  the  property  should  be  sold. 
It  was  in  evidence  by  Peter  Cartwright,  that  the  money  for 
building  the  First  Methodist  Episcopal  Church  in  Springfield 
was  raised  by  subscription,  the  subscription  paper  being  circu- 
lated by  himself;  that  Pascal  P.  Enos  subscribed  $50 ;  that 
afterward  Enos  proposed  to  give  two  lots  in  his  plat  of  the 
new  town,  or  the  money,  for  his  subscription ;  that  witness, 
after  taking  time  to  consider  of  the  proposition,  decided  to 
take  the  lots  in  payment  of  the  subscription  of  Enos,  and 
marked  the  latter  as  paid  on  the  subscription  paper,  and  re- 
quested Enos  to  make  a  deed  to  the  trustees ;  that  Enos  said 
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he  would  note  it  on  his  plat  of  the  new  town,  which  was  not 
recorded,  which  would  be  valid  as  a  deed,  and  witness  replied, 
if  that  was  legal,  it  was  all  that  was  necessary,  and  afterwards 
the  members  of  the  Methodist  Episcopal  Church  erected  their 
building. 

Mr.  E.  B.  Herndon,  for  the  plaintiffs  in  error. 

Messrs.  Stuart,  Edwards  &  Brown,  for  the  defendants 
in  error. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

It  is  objected  against  the  decree,  that  there  is  a  failure  of 
proof  of  the  legal  organization  of  the  society  defendants  in 
error  claim  to  represent,  and  of  their  election  as  trustees,  as 
claimed  in  the  bill.  It  is  sufficient  to  say,  that  there  is  no 
denial,  in  the  answer  of  the  defendants,  of  such  organization, 
or  election  as  trustees,  and  the  capacity  of  defendants  in  error 
to  sue  stands  admitted,  not  being  denied  by  the  answer. 

Without  dwelling  upon  the  effect  of  the  alleged  donation 
by  the  entry  on  the  town  plat,  as  under  our  statute  vesting 
an  unconditional  title  in  the  donee  as  against  Pascal  P.  Enos 
and  his  heirs,  we  are  of  opinion  that  there  is  sufficient  war- 
rant for  the  decree  in  the  evidence  as  to  the  agreement  of  sale 
of  the  lots  made  by  Enos.  He  had  subscribed  $50  towards 
building  a  church.  He  afterward  proposed  to  give  these  two 
lots  in  payment  of  his  subscription.  The  offer  was  accepted, 
and  his  subscription  of  $50  marked  as  paid.  This  was  in  1829 
or  1830.  The  church  edifice  was  built  upon  these  lots,  and 
this  society  has  ever  since  occupied  and  improved  them.  Here 
was  a  valuable  consideration  received  for  the  lots,  the  taking 
them  for  a  subscription  of  $50,  and  canceling  the  subscription. 
The  evidence  shows  that,  at  the  time,  they  were  not  worth 
more  than  $50. 

We  do  not  see  why,  upon  this  ground,  apart  from  the 
alleged  donation,  the  defendants  in  error  do  not  show  an  equi- 
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table  title  to  the  lots,  the  right  to  full  title.     The  decree  will 

therefore  be  affirmed. 

Decree  affirmed, 


William  Thomas 

v. 
Moses  Eckaed  et  al. 

1.  Limitation — color  of  title.  Where  a  party  had  conveyed  land  to  another, 
in  trust  for  the  benefit  of  a  portion  of  the  creditors  of  a  railroad  company, 
it  was  held,  that  a  sheriff's  deed  to  the  grantor  for  the  same  land,  based 
on  a  sale  under  execution  issued  on  a  judgment  against  the  railroad  company, 
as  also  a  tax  deed  to  the  same  party,  were  color  of  title,  under  the  limitation 
law. 

2.  Deed  to  trustees — w hat  interest  passes,  and  to  whom.  Where  premises 
were  conveyed  in  trust  to  trustees  to  be  held  for  the  benefit  of  certain  creditors 
of  a  railroad  company,  with  power  to  sell  the  property  for  the  payment  of  such 
creditors,  it  was  held,  that  the  company  took  no  legal  title  to  the  land,  or  any 
such  interest  as  could  be  sold  on  execution,  and  that  the  same  could  not  be  sold 
on  execution  against  the  creditors  of  the  company. 

3.  Deed — condition  as  to  taking  effect,  construed.  A  condition  in  a  deed,  "that 
this  conveyance  shall  not  take  effect  until  the  plat  of  this  town  of  Topeka  shall 
be  recorded,  but  shall  take  effect  from  such  1'ecording,"  requires  more  than  the 
mere  spreading  of  a  plat  on  the  record.  It  is  only  satisfied  when  the  plat  is 
made,  acknowledged  and  recorded  in  the  manner  required  by  the  statute,  so  as 
to  become  valid  and  binding  as  a  town  plat. 

4.  Town  plat — essentials  to  its  validity.  A  town  plat,  to  become  valid  and 
operative,  must  be  made  in  conformity  to  the  statute,  which  requires  that  a 
survey  or  plat  shall  be  made  by  the  county  surveyor  and  certified  by  him,  and 
that  the  person  making  the  plat  or  map  of  the  town,  etc.,  shall  acknowledge 
the  same  before  a  justice  of  the  Supreme  or  judge  of  a  circuit  court,  or  a  jus- 
tice of  the  peace  of  the  county  where  the  land  lies,  and  be  acknowledged  by  the 
owners  of  the  land. 

5.  A  town  plat  not  certified  by  the  county  surveyor,  and  not  acknowledged 
before  one  of  the  officers  named  in  the  law,  is  essentially  defective.  And  a  cer- 
tificate of  acknowledgment  which  does  not  state  that  the  owners  of  the  land  had 
executed  the  map  and  certificate,  is  informal. 

Appeal  from  the  Circuit  Court  of  Mason  county;  the 
Hon.  Lyman  Lacey,  Judge,  presiding. 

38—88  III. 
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Mr.  William  Thomas,  for  the  appellant. 

Mr.  E.  A.  Wallace,  and  S.  C.  Conwell,  for  the  appel- 
lees. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  ejectment,  brought  by  appellant  and 
others,  to  the  February  term,  1876,  of  the  Mason  circuit  court, 
against  appellees,  to  recover  a  number  of  lots  in  the  town  of 
Topeka.  A  trial  was  had  by  the  court  without  a  jury,  by  consent 
of  the  parties,  and  the  court  found  in  favor  of  plaintiffs,  for  a 
portion  of  the  lots,  and  as  to  the  remainder,  for  defendants. 
Plaintiff  Thomas  thereupon  appeals  to  this  court,  and  assigns 
errors,  and  defendants  assign  cross-errors. 

Plaintiffs  filed  an  affidavit  that  both  parties  claim  to  derive 
title  from  the  same  source.  The  plaintiffs  claim,  under  a  deed 
from  appellee  Eckard,  conveying  the  lots  in  fee  to  appellant, 
to  be  held  in  trust  for  the  benefit  of  a  portion  of  the  creditors 
of  the  Illinois  River  Railroad  Company.  The  deed  contained 
a  provision  that  it  should  not  take  effect  until  the  town  plat 
of  Topeka  should  be  recorded.  Appellees  claim  under  a  judg- 
ment recovered  against  the  railroad  company,  an  execution 
thereunder,  a  sale  thereon,  and  a  sheriff's  deed  for  the  property 
in  controversy,  and  also  under  a  tax  deed  therefor  dated  on 
the  1st  day  of  November,  1866. 

On  the  trial,  appellant  read  in  evidence  Eckard's  deed  to 
him,  and  the  town  plat,  a  certificate  of  acknowledgment  of  the 
same  and  a  certificate  that  it  had  been  recorded.  Appellees 
then  read  in  evidence  a  judgment  in  favor  of  Adam  Shock, 
and  against  the  Illinois  River  Railroad  Company,  for  $195.92, 
recovered  at  the  October  term,  1864,  of  the  Mason  circuit 
court,  an  execution  thereon  to  the  sheriff  of  the  county  and  a 
return  thereon  that  he  had  sold  the  lots  to  plaintiff  in  execu- 
tion, a  certificate  of  purchase  from  the  sheriff  to  Shock  and  an 
assignment  thereof  to  Eckard  and  Conwell,  and  a  sheriff's  deed 
to  them  for  the  property,  bearing  date  the  31st  of  October, 
1866. 
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They  also  offered  a  judgment  for  taxes  against  these  lots 
for  the  year  1864,  a  certificate  of  purchase  by  Eckard  there- 
under, and  affidavit  that  he  published  the  notice  of  purchase 
required  by  the  statute,  made  three  months  before  the  time 
for  redemption  expired,  but  they  were  rejected  by  the  court. 
They  then  read  in  evidence  a  tax  deed  on  a  sale  for  taxes  to 
Eckard,  which  recites  a  purchase  by  him,  and  an  assignment 
of  an  undivided  half  to  Conwell,  which  purports  to  convey  the 
lots  to  them.  It  recites  the  sale,  notice  of  sale,  and  that  the 
lots  had  not  been  redeemed.  They  then  proved  the  payment 
of  all  taxes  continuously,  on  the  lots,  for  ten  years  after  obtain- 
ing their  deeds,  and  whilst  the  lots  were  vacant  and  unoccu- 
pied. 

It  is  urged  by  appellant  that  neither  of  these  deeds  is 
color  of  title.  On  the  other  hand,  it  is  claimed  both  are  color, 
and  the  sheriff's  deed,  under  the  judgment  and  execution 
against  the  railroad  company,  conveyed  to  them  the  fee  in  the 
lots.  That  either  deed  is  color  of  title,  we  can  entertain  no 
doubt.  That  they  are,  see  Huls  v.  Buntin,  47  111.  396,  Has- 
sett  v.  Ridgely,  49  id.  197,  McCaggv.  Heacock,  34  id.  476,  Chick- 
ering  v.  Failes,  26  id.  507,  Dickenson  v.  Breeden,  30  id.  280, 
Brooks  v.  Bruyn,  35  id.  392,  and  numerous  other  cases  in  our 
reports.  This  tax  deed,  then,  being  color  of  title,  and  all  taxes 
having  been  paid  on  the  lots  for  more  than  seven  successive 
years  under  it,  the  bar  became  complete  if  appellees  were  in 
possession  when  suit  was  brought,  and  the  same  is  true  of  the 
sheriff's  deed  under  the  execution  against  the  railroad  com- 
pany. 

But  was  this  latter  deed  evidence  of  paramount  title?  This 
depends  upon  whether  the  railroad  company  had  such  title. 
The  conveyance  was  not  to  or  for  the  use  of  the  company,  but 
to  trustees  to  hold  for  the  benefit  of  certain  creditors  of  the 
company.  The  deed  empowers  the  grantees  to  sell  the  lots  as 
they  shall  think  will  best  promote  the  objects  of  the  trust, 
that  being  the  payment  of  the  floating  debts  and  other  debts 
not  otherwise  secured.     Now,  from  this  clause  in  the  deed  it  is 
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apparent  that  the  railroad  company  took  no  legal  title  to  the  lots, 
or  any  such  interest  as  could  be  sold  on  execution.  The 
holders  of  the  floating  and  unsecured  debts  in  equity  took  the 
beneficial  interest  in  the  lots,  and  not  the  railroad  company, 
and  the  lots  could'  not  be  sold  on  execution  against  such  cred- 
itors or  the  company.  Their  remedy,  to  render  the  trust  avail- 
ing, was  by  bill  in  eqfuity,  to  compel  the  trustees  to  execute 
the  trust,  and  pay  the  debts  for  which  these  lots  were  conveyed. 
Shock,  by  recovering  his  judgment  against  the  railroad  com- 
pany, acquired  no  lien  on  this  property,  nor  did  the  levy,  sale 
and  sheriff's  deed  convey  any  title  beyond  Shock's  right  in  equity 
to  share  in  the  proceeds  of  their  sale  if  his  debt  was  of  the 
character  designated  in  the  deed. 

It  is,  however,  urged,  that  the  town  plat  was  not  legally  ac- 
knowledged and  recorded,  and  hence  the  title  never  vested  in 
the  trustees,  and  that  Eckard  still  holds  the  title  and  was 
entitled  to  defeat  a  recovery,  by  thus  showing  title  out  of  ap- 
pellant. The  language  of  the  deed,  that  "this  conveyance 
shall  not  take  effect  until  the  plat  of  this  town  of  Topeka  shall 
be  recorded,  but  shall  take  effect  from  such  recording/'  requires 
more  than  the  mere  spreading  a  plat  on  the  records  of  Mason 
county.  The  requirement  is  only  satisfied  when  the  plat  is 
made,  acknowledged  and  recorded  in  the  manner  required  by 
the  statute,  so  as  to  become  valid  and  binding  as  a  town  plat, 
and  to  have  that  effect  all  of  the  requirements  of  the  statute 
should  have  been  substantially  complied  with.  The  statute 
required  that  the  survey  or  plat  should  be  made  by  the  county 
surveyor.  The  20th  section  of  the  act  entitled  "Corporations," 
(Rev.  Stat.  1845,  p.  115)  provides  that,  "the  plat  or  map,  after 
having  been  completed,  shall  be  certified  by  the  surveyor," 
and  the  person  making  the  plat  or  map  of  the  town,  addition 
thereto,  or  subdivision  of  any  lots  or  blocks  therein,  is  required 
to  acknowledge  the  same  before  a  justice  of  the  Supreme 
Court,  judge  of  the  circuit  court,  or  a  justice  of  the  peace  in 
the  county  where  the  land  lies.  The  same  section  requires 
these  certificates  to  be  indorsed  on  and  recorded  with  the  plat. 
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To  become  valid  and  operative  as  a  plat,  under  the  statute, 
these  requirements  must  be  performed,  and  we  can  not  doubt 
that  such  was  the  map  this  deed  required. 

But  the  plat  offered  in  evidence  falls  far  short  of  the  statu- 
tory requirements.  It  is  not  certified  by  the  county  surveyor. 
It  is  not  acknowledged  before  one  of  the  officers  named  in  and 
authorized  by  the  statute  to  take  and  certify  the  acknowledg- 
ment, and  the  certificate  of  acknowledgment  by  the  owners  of 
the  land  is  not  very  formal,  not  stating  they  acknowledged 
that  they  had  executed  the  map  and  certificate.  But  this  ob- 
jection might  perhaps  be  unimportant  if  it  was  not  for  the 
other  objections.  They  are  essential,  statutory  requirements, 
and  can  not  be  omitted,  or  supplied  by  substituting  some- 
thing else  in  their  stead.  The  plat  of  the  town  of  Topeka  not 
having  been  recorded,  as  required  by  the  deed,  the  condition 
has  not  been  performed,  and  the  title  has  never  vested  in  the 
grantees,  and  this  being  so,  appellant  failed  to  show  title,  and 
the  cross-errors  are  well  assigned.  The  judgment  of  the 
court  below  must  be  reversed,  and  the  cause  remanded  at  the 
costs  of  appellant. 

Judgment  reversed. 


Elizabeth  Yazel 

v. 

Ezekiel  H.  Palmer. 

1.  Measure  of  damages — -failure  of  trustee  to  pay  over  proceeds  of  sale  of  trust 
property.  Where  a  husband  and  wife  conveyed  certain  lots  to  a  trustee  to  be 
sold  by  him,  and  the  proceeds  of  the  sale,  less  a  reasonable  fee  for  his  trouble 
and  expenses,  to  be  paid  to  the  wife,  and  he  sold  the  same,  and  conveyed  by 
warranty  deed,  the  title  to  part  of  which  failed,  by  reason  of  a  prior  lien  by 
judgment  against  the  husband,  and  the  trustee,  to  make  his  covenants  good, 
bought  the  title  acquired  under  the  judgment  for  his  grantee,  it  was  held,  in 
a  suit  by  the  wife  against  the  trustee  to  recover  the  proceeds  of  the  sale,  that 
he  was  not  entitled  to  the  amount  paid  by  him  to  make  good  his  covenants 
of  warranty,  but  that  the  plaintiff  should  be  allowed  to  recover  only  what  the 
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property  brought,  less  the  relative  value  of  that  part  to  which  the  title  failed  as 
compared  to  that  to  which  the  title  was  good,  in  proportion  to  the  price  paid  the 
defendant  for  the  whole,  and  that  the  time  when  this  relative  value  should  be 
ascertained  was  not  the  time  the  defendant  bought  the  adverse  title,  but  the 
time  when   he  sold  the  property. 

2.  Agent — his  power  to  bind  his  principal  by  warranty,  etc.  Where  land  is 
conveyed  by  a  husband  and  wife,  without  covenants  of  warranty,  to  an  agent, 
to  be  by  him  sold  for  the  benefit  of  the  wife,  the  agent,  on  a  sale,  has  no  power 
to  make  covenants  binding  on  her,  much  less  to  engage  in  litigation  or  buy 
in  outstanding  titles  or  extinguish  liens,  without  her  request,  and  charge  her 
with  the  price  paid,  to  make  his  covenants  good,  and  money  thus  expended  is 
the  result  of  his  own  volition,  and  he  must  bear  the  loss. 

3.  But  where  the  title  to  lots  in  the  husband,  at  the  time  of  the  conveyance 
to  the  agent,  and  of  the  giving  of  a  bond  by  the  agent  to  pay  over  the  proceeds 
of  the  lame,  when  sold,  to  the  wife,  is  impaired  by  the  lien  of  a  judgment 
against  the  husband,  under  which  a  part  of  the  lots  are  sold  after  a  sale  by 
the  agent  with  covenants  of  warranty,  it  was  held,  in  a  suit  by  the  wife  against 
the  agent  for  the  price  received  by  him,  under  his  warranty  deed,  that  she 
should  bear  the  loss  to  the  extent  the  value  of  the  husband's  title  was  impaired, 
or,  what  is  equivalent  thereto,  the  extent  the  proceeds  derived  from  its  sale 
were  diminished  by  the  subsequent  enforcement  of  the  lien  against  the  prop- 
erty, as  the  husband  could  not  invest  her  with  an  interest  in  the  property  par- 
amount to  such  lien,  and  to  the  extent  it  affected  the  property  she  could  make 
no  claim  for  its  value. 

4.  Practice  in  Supreme  Court — filing  corrected  abstract.  Where  the  appel- 
lant's abstract  fails  to  present  the  evidence  satisfactorily,  it  is  the  privilege  and 
duty  of  the  appellee  to  file  a  corrected  one  showing  what  is  omitted  or  not  fully 
stated. 

Appeal  from  the  Circuit  Court  of  De  Witt  county ;  the  Hon. 
Lyman  Lacey,  Judge,  presiding. 

Messrs  Moore  &  Warner,  for  the  appellant. 

Mr.  Ezekiel  H.  Palmer,  pro  se. 

Mr.  Chief  Justice  Scholfield  delivered  the  opinion  of 
the  Court: 

The  present  case  was  before  us  at  the  January  term,  1876, 
and  is  reported  as  Yazel  v.  Palmer,  81  111.  82,  to  which  we 
refer  for  a  full  statement  of  the  case. 

The  bond  upon  which  suit  is  brought  is  subject  to  this  con- 
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dition :  "  Whereas  John  Yazel,  and  Elizabeth,  his  wife,  have 
this  day  deeded  to  E.  H.  Palmer  lots  3,  4,  5,  6,  7  and  8,  in 
block  2,  of  YazePs  addition  to  Clinton :  Now,  if  said  Palmer 
effects  a  sale  of  said  premises  within  a  reasonable  time,  then 
said  Palmer  is  to  pay  to  said  Mrs.  Elizabeth  Yazel  the  proceeds 
of  said  sale,  save  a  reasonable  fee  for  his  trouble  and  expenses ; 
then  this  obligation  to  be  void, — otherwise,  then  this  bond  to 
be  in  fall  force  and  virtue." 

Evidence  was  given  on  behalf  of  Palmer,  tending  to  show 
that  when  he  sold  the  property,  he  conveyed  it  by  deeds  with 
covenants  of  warranty;  that,  subsequently,  judgment  liens 
against  Yazel,  pending  at  the  date  of  the  conveyance  to  him, 
were  enforced  by  sale  of  a  portion  of  the  property,  and  title 
perfected  thereto,  and  that  he,  to  make  good  his  covenants, 
bought  this  title  and  had  it  conveyed  to  his  vendee,  in  doing 
which  he  was  compelled  to  and  did  expend  $562.  The  evi- 
dence shows  that  this  sum  did  not  exceed  the  value  of  the 
property,  at  the  time  the  payment  was  made;  but  Palmer 
entirely  fails  to  prove  either  that  he  made  covenants  in  respect 
of  the  title,  binding  himself  personally,  at  the  request  of  Mrs. 
Yazel,  or  that  he  bought  in  the  title  that  had  failed,  at  her 
request.  In  both  respects,  his  acts  appear  to  have  been  purely 
voluntary.  In  the  judgment  below  he  is  allowed  credit  for 
the  payment  thus  made. 

The  most  favorable  view,  for  Palmer,  that  we  can  take  of 
the  case,  as  respects  this  item,  is  that  Mrs.  Yazel  should  be 
allowed  to  recover  only  what  the  property  brought,  less  the 
relative  value  of  the  property  to  which  the  title  has  failed,  as 
compared  with  that  to  which  the  title  is  good,  in  proportion 
to  the  price  paid  Palmer  for  the  whole.  Had  she  made  cove- 
nants of  title  herself,  and  her  grantee  brought  an  action 
thereon,  this  must  have  been  the  limit  of  his  recovery,  {Major 
v.  Dunnavant,  25  111.  262,)  and  no  reason  is  perceived  why  a 
different  measure  should  be  applied  against  her  here.  Palmer 
was  a  mere  trustee  with  power  of  sale,  and  nothing  more.  He 
was  not  authorized  to  make  covenants  binding  Mrs.  Yazel, 
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much  less  to  engage  in  litigation  or  buy  in  outstanding  titles 
or  extinguish  liens,  under  the  assumption  that  she  would  be 
benefited  thereby,  and  money  thus  expended  was  the  result  of 
his  own  volition,  and  he,  and  not  she,  should,  therefore,  bear  its 
loss.  It  is,  however,  not  just  that  Mrs.  Yazel  should  receive  the 
proceeds  of  a  sale  of  a  title  other  and  different  "than  that  her 
husband  had  when  the  bond  was  executed,  and,  to  the  extent 
the  value  of  her  husband's  title  was  impaired,  or,  what  is 
equivalent  thereto,  the  proceeds  derived  from  its  sale  were 
diminished  by  the  subsequent  enforcement  of  outstanding  liens 
against  the  property,  she  should  bear  the  loss.  Her  husband 
could  not  invest  her  with  an  interest  in  the  property  para- 
mount to  those  liens,  and  to  the  extent  they  affected  the  pro- 
perty she  could  make  no  claim  for  its  value.  We  have  dis- 
covered no  evidence  showing  how  much  was  the  value  of  the 
property  sold  to  satisfy  the  liens,  as  compared  with  that  to 
which  the  title  is  good,  in  proportion  to  the  price  paid  Palmer 
for  the  whole.  In  the  sale  by  Palmer,  the  property  may  have 
been  sold  at  a  greater  or  less  figure  than  its  actual  value,  and 
there  may  have  been  a  material  change  in  the  value  of  all 
the  property  between  the  time  of  his  sale  and  the  subsequent 
purchase  by  him  of  the  title  which  failed;  so,  likewise,  we  can 
not  know  that  the  valuation  of  that  property  by  itself  would 
bear  the  pro  rata  value  it  did  when  treated  as  a  part  of  an 
entire  property. 

We  deem  it  unnecessary  to  notice  other  points  discussed  in 
the  briefs  before  us.  The  main  question  not  noticed  is, 
whether  payments  made  by  Palmer  to  the  husband  of  appel- 
lant are  good,  as  against  her.  We  have  discovered  no  error 
of  law  in  the  ruling  in  this  respect,  and  we  deem  it  unadvisa- 
ble  to  prejudice  another  hearing  by  a  discussion  of  the  evidence 
bearing  on  the  point. 

Because  the  ruling  below,  as  to  the  measure  of  damages, 
was  not  in  conformity  with  what  we  have  here  said,  the  judg- 
ment is  reversed  and  the  cause  remanded. 

Judgment  reversed 
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Subsequently,  upon  petition  for  a  rehearing,  the  following 
additional  opinion  was  filed: 

Per  Curiam:  A  petition  for  rehearing  has  been  presented  in 
this  cause,  based  on  the  ground  that  the  record  does  furnish 
evidence  to  sustain  the  rule  of  damage  which  we  have  indicated 
in  the  opinion  filed  should  have  been  applied.  This  evidence, 
it  is  conceded,  is  not  set  out  in  the  abstracts  filed,  nor  in  the 
printed  argument  filed  by  appellee ;  but  appellee  claims,  as  a 
sufficient  excuse  for  this  omission,  that  the  point  upon  which 
the  case  is  reversed  was  not  made  in  appellant's  original  argu- 
ment. This  is  a  misapprehension.  Objection  was  taken  by 
appellant  to  the  instructions  which  we  hold  objectionable,  and 
to  the  sufficiency  of  the  evidence  to  sustain  the  several  proposi- 
tions essential  to  the  maintaining  of  the  judgment.  That  the 
precise  language  of  the  opinion,  or,  indeed,  form  of  argument 
therein  adopted,  does  not  appear  in  appellant's  argument,  is 
unimportant.  It  is  sufficient  that,  in  the  opinion  of  the  court, 
the  objection  of  appellant  fairly  presented  the  questions  de- 
cided. 

If  the  abstracts  did  not  present  the  evidence  satisfactorily, 
it  was  appellee's  privilege  and  duty  to  file  a  corrected  abstract. 

But  waiving  all  question  on  the  evidence,  the  instructions 
objected  to  by  appellant  did  not  present  the  law  as  we  have 
held  in  the  opinion  filed  it  should  have  been  given  to  the  jury. 
The  time  when  appellee  was  compelled  to  refund  money  to  the 
purchaser  to  make  good  his  covenants,  is  not  the  time  with 
reference  to  which  the  relative  value  of  the  property  should  be 
ascertained,  but  the  time  when  appellee  sold  the  property. 

We  see  no  cause  to  grant  a  rehearing,  and  it  will  be  denied. 

Rehearing  denied. 
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Kichard  T.  Mathews  et  al. 

v. 

John  Jordan  et  al. 

1.  Fraudulent  conveyance — indebtedness  at  the  time  not  sufficient  to  show. 
Mere  indebtedness  as  security  will  not,  per  se,  establish  that  a  voluntary  con- 
veyance is  void,  even  as  to  existing  creditors,  unless  the  other  circumstances 
of  the  case  justly  create  a  presumption  of  fraud,  actual  or  constructive,  from 
the  condition  of  the  parties,  and  the  direct  tendency  of  the  conveyance  is  to 
impair  the  rights  of  creditors. 

2.  Same — voluntary  settlement,  retaining  means  sufficient  to  pay  debts.  A  settle- 
ment made  on  a  wife  or  child  can  not  be  held  fraudulent  and  covinous  from 
the  fact  of  indebtedness  at  the  time  of  making  the  settlement,  if  the  grantor 
retains  sufficient  property  with  which  to  discharge  his  debts. 

3.  Where  a  father,  several  years  before  a  conveyance  of  his  lands  upon 
which  he  resided,  to  his  son,  became  security  upon  several  notes,  amounting  in 
all  to  about  $1600,  the  principal  being  perfectly  solvent  until  long  after  their 
maturity,  and  there  was  no  proof  whatever  that  the  grantor  had  any  knowl- 
edge of  the  existence  of  the  security  debts  when  he  made  the  conveyance,  or 
of  any  fraudulent  intent  on  his  part,  and  the  grantor  retained  property  sufficient 
to  have  paid  such  debts,  and  it  appeared  there  was  some  money  paid  by  the 
son  at  the  time  of  the  conveyance,  and  a  debt  of  $1000  of  his  father  assumed 
by  him,  and  some  other  debts,  which  he  paid,  and  that  he  obligated  himself  to 
support  his  father  and  mother  during  their  lives,  with  a  possibility  of  a 
reverter  in  case  of  the  death  of  the  grantee  without  issue,  it  was  held,  that  the 
transaction  had  none  of  the  elements  of  fraud  as  against  the  creditors  of  the 
grantor. 

Writ  of  Error  to  the  Circuit  Court  of  Morgan  county; 
the  Hon.  Cyrus  Epler,  Judge,  presiding. 

Messrs.  Epler  &  Callon,  for  the  plaintiffs  in  error. 

Mr.  William  Thomas,  for  the  defendants  in  error. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery,  in  the  Morgan  circuit  court, 
exhibited  by  John  Jordan,  Silas  G.  Corey  and  Joseph  Figueira, 
and  James  H.  Lenton  and  John  Mathews,  partners,  etc.,  com- 
plainants, against  Samuel  F.  Mathews,  Sarah  A.  Mathews  and 
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Richard  T.  Mathews,  defendants,  the  object  of  which  was  to 
set  aside  a  certain  conveyance  of  real  estate  executed  by  Sam- 
uel T.  and  Sarah  A.  Mathews  to  Richard  T.  Mathews,  on  the 
allegation  of  fraud,  complainants  claiming  as  creditors  of  the 
grantor  Samuel  T. 

There  are  apt  allegations  in  the  bill  showing  in  what  right 
they  severally  claim  as  creditors,  and  the  amount  of  their  sev- 
eral judgments,  and  it  is  alleged  that  previous  to  the  date  of 
their  respective  judgments,  Samuel  T.  Mathews  and  Sarah  A., 
his  wife,  executed  a  deed  to  their  son,  Richard  T.  Mathews, 
dated  May  18,  1869,  duly  acknowledged  and  recorded  March 
27,  1873,  whereby,  for  the  consideration  of  ten  dollars  and  of 
natural  love  and  affection  for  their  son,  they .  conveyed  to 
him  parcels  of  land  containing  two  hundred  and  six  acres 
(describing  it),  with  conditions  and  reservations  as  follows : 
First,  that  the  grantors  should  remain  in  possession,  and  each 
have  a  comfortable  support  and  maintenance  from  the  pro- 
ceeds during  their  lives.  Second,  that  in  case  of  the  death  of 
Richard  without  issue,  the  lands  were  to  revert  to  the  grantors 
or  their  heirs. 

It  is  charged  in  the  bill,  that  the  grantors  had  continued  in 
possession,  having  their  support  and  maintenance  therefrom ; 
that  S.  T.  Mathews  had  disposed  of  his  personal  property,  and 
was  largely  in  debt;  that  prior  to  the  date  of  the  deed,  Sam- 
uel T.  had  disposed  of  all  his  personal  property,  retaining 
only  so  much  as  was  exempt  from  levy  and  sale  on  execution, 
and  by  the  deed  conveyed  all  the  real  estate  of  which  he  was 
owner.  It  is  charged  this  deed  is  fraudulent  as  to  his  credit- 
ors, and  the  prayer  was  that  it  be  set  aside,  and  the  lands 
described  therein  be  sold  to  pay  complainants' judgments. 

Answers,  under  oath,  were  put  in  by  defendants,  denying 
all  fraud  and  fraudulent  intention  in  making  the  deed,  stating 
the  true  consideration,  and  the  circumstances  existing  which 
prompted  them  to  make  the  deed  to  their  son ;  that  they  were 
advanced  in  years  and  infirm,  and  not  capable  of  making  from 
the  premises,  which  had  been  their  homestead  for  half  a  cen- 
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tury,  a  comfortable  living  for  themselves;  that  the  son  was 
living  with  them,  and  had  so  lived  from  his  birth ;  that  they 
had  a  settlement  of  accounts,  and,  on  a  balance  struck,  an 
amount  not  rendered  was  found  to  be  due,  and  to  pay  this, 
and  to  insure  a  comfortable  support,  the  conveyance  was  made. 
All  specific  charges  of  fraud  are  denied,  and  it  is  alleged  that 
at  the  time  of  making  the  conveyance,  and  for  a  long  time 
after,  he,  Samuel  T.,  was  the  owner  of  several  thousand  dol- 
lars worth  of  property  over  and  above  that  conveyed  to  his 
son,  and  over  and  above  all  indebtedness  owing  by  him. 

Replications  were  filed,  and  an  amended  bill,  setting  forth 
the  death  of  Samuel  T.,  alleging  that  he  left  no  personal  prop- 
erty to  be  administered  on,  but  leaving  his  widow,  Sarah  A., 
and  his  son,  Richard,  in  possession  of  the  real  estate.  There 
was  a  supplemental  bill  filed,  charging  that  Samuel  T.  had  no 
property  other  than  that  described  in  the  bill  of  complaint. 

Issues  were  made  up,  and  the  cause  referred  to  the  master 
in  chancery  to  take  testimony  and  report  the  facts,  which 
duty  he  duly  performed. 

On  the  hearing  on  the  pleadings,  and  proofs  reported  by  the 
master,  the  court  decreed  that  the  deed  in  question  to  Richard 
T.  Mathews  was  made  to  delay,  hinder  and  defraud  creditors, 
and  the  same  was  set  aside  in  respect  to  the  rights  of  com- 
plainants, and  a  sale  of  the  land  ordered  by  the  master  in 
chancery.  To  reverse  this  decree  the  record  is  brought  here 
by  Sarah  A.  and  Richard  T.  Mathews  by  writ  of  error,  and 
the  errors  assigned  question  the  propriety  of  the  decree. 

Plaintiffs  in  error  contend  the  allegations  in  the  bill  were 
not  supported  by  the  evidence. 

The  principal  allegations  of  indebtedness  relate  to  notes 
executed  by  one  Jesse  Donavan  to  the  complainants,  respec- 
tively, one  note  executed  in  1864,  one  in  1866,  one  in  1867, 
and  one  in  1868,  and  for  not  very  large  amounts,  on  all  which 
Samuel  T.  Mathews  was  security.  For  the  balances  remaining 
due  on  these  notes  the  holders  obtained  judgments  against  S. 
T.  Mathews,  some  at  the  June  term,  1874,  and  others  at  the 
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September  term,  1874.  The  notes  were  made  payable  twelve 
months  after  date,  and  during  that  time,  and  up  to  the  death 
of  Donavan,  which  occurred  some  three  or  four  years  after 
the  notes  were  executed,  Donavan  was  considered  by  every 
one  as  perfectly  solvent,  and  so  Jordan,  one  of  the  complain- 
ants, testifies.  The  whole  amount  of  all  these  notes  in  judg- 
ment does  not  exceed  five  hundred  dollars,  and  S.  T.  Mathews 
had  every  reason  to  suppose  they  were  all  paid  by  Donavan, 
who  could  have  paid  them  at  maturity  if  the  holders  had  not 
indulged  him. 

What  does  the  record  show  the  condition  of  S.  T.  Mathews 
was  in  1869,  at  the  time  he  executed  the  deed  in  question? 
These  security  debts  did  not  amount  to  five  hundred  dollars, 
and  he  had  every  reason  to  believe,  and  did  believe,  Donavan 
had  paid  them.  The  proof  shows  (Jordan,  a  complainant, 
being  one  of  the  witnesses,)  that  Mathews  was  considered  as  a 
wealthy  farmer,  and  other  witnesses  of  most  respectable  char- 
acter, one  of  them  of  the  banking  firm  of  M.  P.  Ayers  &  Co., 
in  Jacksonville,  that  in  1873,  four  years  after  the  execution 
of  this  deed,  S.  T.  Mathews  had  on  deposit  in  their  bank 
subject  to  his  check,  more  than  three  thousand  dollars,  a  part 
of  which  he  drew  out  in  1873,  and  had  a  note,  secured  by  a 
vendor's  lien  on  real  estate  in  Jacksonville,  amounting  to 
about  one  thousand  dollars,  in  January,  1870,  for  which  the 
cash  was  paid  in  that  month  by  Horace  Bancroft.  We  are 
not  informed  of  any  other  debts  due  by  S.  T.  Mathews  at  the 
time  this  deed  was  made,  except  these  security  debts,  and  which 
could  have  been  collected  of  the  principal  if  proper  means  had 
been  used.     These  are  the  debts  set  out  in  the  original  bill. 

During  the  progress  of  the  cause,  complainants  took  leave 
to  file  an  amended  and  supplemental  bill,  setting  up  the  death 
of  S.  T.  Mathews,  and  in  which  other  persons  are  made  com- 
plainants, as  creditors  holding  notes  on  one  Hezekiah  Craig, 
on  which  S.  T.  Mathews  was  security.  The  same  considera- 
tions apply  to  the  cases  set  out  in  the  amended  bill  as  in  the 
original  bill,  and  we  are  satisfied,  from  a  careful  examination 
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of  the  record,  that  no  fraudulent  intent  is  imputable  to  either 
of  the  parties  to  this  deed  of  conveyance.  Mere  indebtedness 
as  security  will  not,  per  se,  establish  that  a  voluntary  convey- 
ance is  void,  even  as  to  existing  creditors,  unless  the  other 
circumstances  of  the  case  justly  create  a  presumption  of  fraud, 
actual  or  constructive,  from  the  condition  of  the  parties,  and 
the  direct  tendency  of  the  conveyance  is  to  impair  the  rights 
of  creditors;  and  a  settlement  made  on  a  wife  or  child  can  not 
be  held  fraudulent  and  covinous  from  the  fact  of  indebtedness 
at  the  time  of  making  the  settlement,  if  the  grantor  retains 
sufficient  property  with  which  to  discharge  his  debts.  This  is 
the  doctrine  of  this  court  as  found  in  Moritz  v.  Hoffman  et  al. 
35  111.  553,  where  the  English  and  American  authorities  are 
examined  and  commented  on.  The  same  doctrine  is  recognized 
in  Emerson  v.  Bemis  et  ux.  69  111.  537. 

There  is  no  proof  whatever  that  S.  T.  Mathews  had  any 
knowledge  of  the  existence  of  the  Donavan  debts  when  he 
made  the  deed,  and  no  fraudulent  intent  is  shown  in  making 
it;  and  that  he  retained  property  sufficient  to  pay  them  if  dili- 
gence had  been  used,  is  abundantly  proved,  and  Donavan  was 
regarded  by  all  as  perfectly  solvent.  The  record  is  barren  of 
any  fact  or  circumstance  calculated  to  impeach  the  fairness 
and  validity  of  this  deed. 

This  case  has  the  elements  of  an  actual  sale,  for  a  valuable 
consideration.  There  was  money  paid  down  at  the  time,  a 
debt  of  one  thousand  dollars  assumed  by  the  grantee,  and 
some  other  smaller  debts,  which,  it  is  not  controverted,  he  dis- 
charged, and  an  obligation  assumed  to  support  his  father  and 
mother  (the  grantors)  during  their  lives,  and  a  possibility  of 
a  reverter  in  case  of  the  death  of  the  grantee  without  issue. 
The  case  has  none  of  the  elements  of  a  transaction  to  delay, 
hinder  or  defraud  creditors  by  a  voluntary  conveyance.  The 
equities  are  with  appellants. 

The  decree  was  wrong  and  must  be  reversed. 

Decree  reversed. 
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Subsequently,  upon  an  application  for  a  rehearing,  the  fol- 
lowing additional  opinion  was  filed: 

Per  Curiam:  In  this  case  the  first  bill  filed  described 
judgments  to  which  Mathews  was  a  party,  and  it  appears  he 
was  only  a  surety  on  the  notes  upon  which  the  judgments 
were  recovered.  Afterwards,  another  bill  was  filed  against 
Mathews  on  a  judgment  against  him  and  others,  and  Mathews 
adopted  his  answer  to  the  first  bill  as  his  answer  to  this  latter 
bill.  On  a  trial  in  the  court  below  there  was  a  hearing  on 
both  bills,  answers  thereto,  and  proofs,  etc.  The  amount  of  the 
judgments  set  out  in  the  first  bill  was  about  $500,  and  in  the 
second  bill  about  $1100,  making  near  $1600  in  the  aggregate. 

In  the  opinion  heretofore  filed,  the  main  discussion  is  upon 
the  facts  arising  under  the  bill  first  filed,  and  in  which  the 
debts  are  stated  to  be  about  $500,  and  it  is  there  said  the  facts 
governing  the  indebtedness  described  in  the  second  suit  are 
the  same  as  in  the  first,  but  the  amount  is  not  stated.  We 
may  have  been  mistaken  in  saying  that  $1000  was  paid  by  the 
son  to  the  father,  when  the  latter  conveyed  to  the  former; 
but  it  does  appear  that  $10  was  paid,  and  that  the  father,  on 
a  settlement,  was  indebted  to  the  son  in  a  sum  not  stated. 

On  a  careful  examination  of  the  petition  for  a  rehearing, 
we  are  clearly  of  opinion  that  this  inadvertent  misstatement 
of  the  facts  should  in  nowise  change  the  conclusion  announced 
in  the  opinion  heretofore  filed. 

The  majority  of  the  court  are  of  opinion  that  under  each 
bill  the  decision  should  be  the  .same,  and  that  there  are  no 
grounds  for  granting  a  rehearing,  and  that  the  decision  of  this 
case  in  this  court  is  correct.     A  rehearing  is  denied. 

Rehearing  denied. 
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The  Keokuk  Northern  Line  Packet  Company 

v. 
Abner  True. 

1.  Carrier — liability  for  injury  to  passenger  going  off  boat.  Where  a  passenger 
on  a  steamboat,  on  its  stoppage  at  a  point  on  the  river  to  remain  for  two  hours, 
in  attempting  to  get  to  shore  on  the  staging  leading  from  the  boat  to  the  shore, 
was  struck  by  the  handle  of  a  loaded  box  of  coal  and  severely  injured,  and  it 
appeared  that  on  reaching  the  lower  deck  he  stopped  to  see  if  it  was  safe  to  go 
off  on  the  staging,  and  saw  the  servants  of  the  boat  going  off  and  coming  on 
the  boat  bringing  coal  on  board  in  boxes,  those  having  loaded  boxes  coming  in 
on  the  forward  staging,  and  those  going  off  with  empty  boxes  on  the  after  stag- 
ing, which  was  placed  close  by  the  side  of  the  other,  and,  perceiving  no  danger, 
started  to  go  to  the  shore  on  the  after  staging,  following  the  servants  going  out 
with  an  empty  box,  and  other  servants,  coming  on  the  forward  staging  with  a 
loaded  box,  just  before  meeting  him  crossed  over  to  the  staging  he  was  on,  and, 
coming  at  a  rapid  speed,  struck  him,  inflicting  the  injury,  it  was  held  that  the 
company  owning  and  running  the  boat  was  liable  to  "him  in  damages  for  the 
injury  caused  by  the  negligence  of  its  servants. 

2.  Same — reasonableness  of  rule  or  regulation  of  steamboat.  When  a  steam- 
boat lands  at  a  city,  there  to  remain  for  two  hours,  the  court  say,  if  the  com- 
pany operating  the  boat  had  a  rule  or  regulation  requiring  a  passenger  to  a 
more  distant  point  to  remain  in  the  cabin,  and  not  go  on  shore  on  the  staging 
put  out,  under  penalty  of  being  run  over  by  its  servants,  they  are  not  prepared 
to  hold  the  same  reasonable  or  obligatory  on  the  passenger. 

3.  Same — degree  of  care  required,  for  safety  of  passenger.  A  steamboat  com- 
pany, as  a  carrier  of  passengers  for  hire,  is,  through  its  officers  and  servants, 
bound  to  the  utmost  practicable  care  and  diligence  to  carry  its  passengers 
safely  to  their  place  of  destination,  and  to  use  all  reasonably  practicable  care 
and  diligence  to  maintain  among  the  crew  of  the  boat,  including  deck  hands 
and  roustabouts,  such  a  degree  of  order  and  discipline  as  may  be  requisite  for 
the  safety  of  its  passengers. 

4.  Negligence — leaving  boat  and  going  ashore  not  negligence  or  wrongful  on 
part  of  a  passenger.  Where  a  steamboat  lands  at  a  place  to  remain  there  for 
two  hours,  and  puts  out  its  staging  to  enable  persons  to  get  on  and  off  the  boat, 
it  is  not  reasonable  to  hold  that  a  passenger  should  remain  on  board  all  the 
time  of  the  stay,  and  by  attempting  to  go  on  shore,  observing  due  prudence  and 
care,  he  will  not  be  guilty  of  any  wrong  or  negligence,  depriving  him  of  a 
right  of  recovery  for  a  personal  injury  carelessly  or  recklessly  inflicted  on  him 
by  the  employees  of  the  boat. 
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5.  Same — degree  of  care  required  of  the  plaintiff.  "Where  a  steamboat  lands 
at  a  place,  and  staging  is  put  out  to  the  shore  so  that  persons  may  pass  to  and 
from  the  boat  without  danger  of  injury,  provided  the  boat  hands  should  exer- 
cise ordinary  care  and  prudence,  there  is  nothing  requiring  the  exercise  of 
more  than  ordinary  care  in  a  passenger  while  attempting  to  go  ashore  on  the 
staging. 

6.  Witness — jury  to  judge  his  credibility.  The  jury  are  the  judges  of  the 
credibility  of  witnesses  although  there  is  no  evidence  impeaching  their  reputa- 
tion, and  in  case  of  a  clear  conflict  in  their  evidence,  it  is  for  them  to  determine 
who  told  the  truth.  They  may  in  some  cases,  as  in  this,  give  more  credence 
to  the  testimony  of  one  witness,  than  to  four  testifying  differently. 

Appeal  from  the  Circuit  Court  of  Adams  county  •  the  Hon. 
Joseph  Sibley,  Judge,  presiding. 

This  was  an  action  on  the  case,  brought  by  Abner  True 
against  the  Keokuk  Northern  Line  Packet  Company.  In- 
structions numbered  4  and  4|,  given  for  the  plaintiff,  are  as 
follows : 

"  4.  If  the  jury  believe,  from  the  evidence,  that  the  plaintiff 
was  a  passenger  on  the  defendant's  boat  at  the  time  of  the 
alleged  injury,  then  it  was  the  duty  of  the  defendant,  by  its 
officers  and  employees,  to  use  the  utmost  practicable  care  and 
diligence  to  carry  the  plaintiff  safely  and  securely  to  his  desti- 
nation, and  said  company  was  also  bound  to  use  all  reasonably 
practicable  care  and  diligence  to  maintain  among  the  crew  of 
said  boat,  including  deck  hands  and  roustabouts,  such  a  degree 
of  order  and  discipline  as  might  be  requisite  for  the  personal 
safety  and  security  of  the  plaintiff  and  other  passengers  who 
might  be  traveling  on  said  boat ;  and  said  company  was  also 
bound  to  have  due  supervision  and  control  over  the  crew  of 
said  boat  by  its  proper  officers. " 

"  4J.  If  the  jury  believe,  from  the  evidence,  that  the  defend- 
ant was  guilty  of  negligence  as  charged  in  the  declaration, 
then  it  makes  no  difference,  as  to  the  responsibility  of  the  de- 
fendant, whether  such  negligence  appears  and  is  proved  by  the 
testimony  on  the  part  of  the  plaintiff,  or  by  the  testimony  of 
the  defendant's  own  witnesses." 
39-^88  III. 
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Mr.  William  W.  Berry,  and  Mr.  James  H.  Davidson, 
for  the  appellant. 

Messrs.  Wheat  &  Marcy,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  an  action  brought  by  Abner  True,  in  the  circuit 
court  of  Adams  county,  against  The  Keokuk  Northern  Line 
Packet  Company,  to  recover  damages  for  a  personal  injury,  a 
fracture  of  the  neck  of  the  left  femur,  caused,  as  claimed  by  the 
plaintiff,  from  the  carelessness  of  the  servants  and  employees 
of  the  company.  A  trial  of  the  cause  before  a  jury  resulted  in 
a  verdict  in  favor  of  the  plaintiff  for  $3600.  The  court  over- 
ruled a  motion  for  a  new  trial  and  rendered  judgment  upon 
the  verdict.  The  defendant  appealed,  and  in  the  argument  a 
reversal  of  the  judgment  is  claimed,  on  the  ground  that  the 
evidence  does  not  sustain  the  verdict,  and  the  court  erred  in 
giving  certain  instructions  for  the  plaintiff  and  refusing  others 
asked  by  the  defendant.  Other  questions  have  been  argued, 
but  these  are  mainly  relied  upon. 

It  appears,  from  the  evidence,  that  on  the  25th  day  of  No- 
vember, 1875,  appellee  took  passage  at  Canton,  a  town  on  the 
Mississippi  river  above  Quincy,  for  Falmouth,  a  town  on  the 
river  below,  on  the  steamboat  Alex.  Mitchell,  a  regular  packet, 
belonging  to  and  run  by  appellant  on  the  river  between  St. 
Louis  and  Keokuk.  He  paid  his  fare,  and  secured  a  ticket  as  a 
passenger  on  the  boat.  The  boat  arrived  at  Quincy  between 
10  and  11  o'clock  in  the  forenoon  of  the  next  day,  and  was 
landed  above  the  wharf-boat,  and  near  the  coal  yard,  both 
stagings  of  the  boat  were  put  out  side  by  side  and  close  to  each 
other,  one  end  resting  on  the  shore  and  the  other  over  the 
bow  of  the  boat.  Appellee  having  been  informed  by  the  cap- 
tain of  the  boat  that  the  boat  would  not  leave  for  two  hours, 
and  having  some  business  in  the  city  of  Quincy,  he  undertook 
to  leave  the  boat  and  go  ashore,  and  while  in  the  act  of  pass- 
ing over  the  staging  leading  to  the  shore  he  was  struck  by  a 
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coal  box  in  the  hands  of  two  of  the  employees  of  the  boat,  in 
which  they  were  carrying  coal  from  the  shore  upon  the  boat, 
and  injured. 

Thus  far  there  seems  to  be  no  material  conflict  in  the  evi- 
dence, but  in  regard  to  the  details  of  the  accident  and  in  refer- 
ence to  who  was  in  fault,  there  is  a  clear  and  decided  conflict 
in  the  testimony.  At  the  time  the  accident  occurred  there 
were  no  passengers  on  the  boat  but  appellee,  and  he  was  the 
only  witness  in  his  own  behalf  in  regard  to  the  circumstances 
and  manner  in  which  he  received  the  injury.  The  substance 
of  his  evidence  was,  that  at  about  11  o'clock  the  captain  of  the 
boat  informed  him  the  boat  would  not  leave  until  1  o'clock, 
and  as  he  desired  to  go  into  the  city  to  buy  a  carriage,  he  left 
the  cabin  of  the  boat  and  went  down  the  steps  to  the  lower 
deck,  and  there  stopped  and  looked  to  see  how  the  men  carrying 
coal  were  going  on  and  off  the  boat.  He  saw  two  men  coming 
on  the  boat  with  a  loaded  box  of  coal  on  the  "  forward  stag- 
ing," and  two  going  off  the  boat  with  an  empty  box  on  the 
"  after  staging."  The  stages  were  side  by  side,  and  he  started  to 
follow  the  two  men  with  the  empty  box  who  were  passing  from 
the  boat  on  the  after  staging.  He  had  only  gone  a  few  feet  when 
the  men  with  the  loaded  box,  crossing  over  from  the  "  forward 
staging  "  to  the  "  after  staging,"  ran  against  him,  the  handle 
of  the  loaded  coal  box  striking  his  hip,  knocking  him  down. 

If  the  account  given  by  appellee  of  the  transaction  be  the  cor- 
rect one,  the  judgment  may  be  sustained.  Appellee  did  not 
recklessly  rush  into  danger.  Before  attempting  to  leave  the 
boat  he  stopped  and  looked,  and  saw,  from  the  manner  in  which 
the  employees  were  coming  upon  and  going  from  the  boat,  that 
he  would  meet  no  obstruction  in  passing  along  the  "  after  stag- 
ing." He  had  no  reason  to  believe  that  the  men  with  the  loaded 
box  would  cross  over  from  the  forward  staging  to  the  after 
staging.  No  necessity  existed  for  such  conduct  on  their  part, 
nor  has  any  reason  been  shown  why  they  did  so.  The  passage- 
way for  appellee  to  leave  the  boat,  so  far  as  could  be  seen  or 
anticipated,  was  clear,  and  from  the  manner  in  which  appel- 
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lee  saw  the  men  carrying  coal  on  the  boat,  and  from  the  man- 
ner they  were  leaving  the  boat  after  the  coal  was  unloaded,  he 
had  the  right  to  suppose  it  was  safe  to  leave  the  boat  over  the 
"  after  staging.''  But,  it  is  insisted,  it  was  the  duty  of  appel- 
lee to  remain  in  the  cabin,  and  he  had  no  right  to  leave  the 
cabin  of  the  boat  until  he  reached  his  place  of  destination. 
We  do  not  regard  this  position  as  tenable ;  the  boat  was  not 
expected  to  leave  the  landing  for  two  hours,  and  it  would  be 
unreasonable  to  hold  that  a  passenger  was  compelled  during 
all  that  time  to  remain  in  the  cabin.  Upon  the  landing  of  a 
boat,  one  object  of  putting  out  the  staging  is  to  afford  persons 
interested  an  opportunity  to  pass  to  and  from  the  boat,  and  we 
are  not  aware  that  appellant  had  any  rule  or  regulation  requir- 
ing passengers  to  remain  in  the  cabin  under  the  penalty  of 
being  run  over  by  a  "roustabout,"  and  if  they  had,  we  are  not 
prepared  to  hold  that  such  a  rule  or  regulation  would  be  rea-  i 
sxmable  or  obligatory  upon  a  passenger. 

The  appellant,  however,  claims  that  the  testimony  of  appellee 
is  overcome  by  that  introduced  by  it,  and  hence  the  testimony 
preponderates  against  the  verdict.  Five  witnesses  were  intro- 
duced by  appellant,  in  relation  to  the  accident, — Wright,  Bing- 
ham, Banks,  West  and  Stewart, — most  of  whom  claimed  to 
know  the  facts  in  regard  to  the  accident,  and  in  the  main  they 
agree  in  saying  that  the  men  with  the  loaded  box  did  not 
cross  over  from  the  forward  to  the  "aft  staging,"  but  they 
were  carrying  in  the  coal  on  the  "aft  staging,"  and  going  off 
with  empty  boxes  on  the  forward  staging ;  that  the  men  came 
in  on  a  fast  walk  or  trot,  and  when  appellee  was  met  on  the 
staging  they  could  not  stop. 

If  the  testimony  of  these  witnesses  be  true,  we  do  not  think 
the  appellee  ought  to  recover,  but  it  is  apparent  the  jury  did 
not  regard  their  evidence  as  being  entitled  to  a  high  degree 
of  credit.  Of  these  witnesses  it  appears  that  four  of  them, 
Wright,  Bingham,  Banks  and  West,  were  colored  men.  Wright 
and  Bingham  were  "roustabouts,"  who  were  carrying  the  coal 
box  when  appellee  was  struck.    Banks  was  not  in  the  employ  of 
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appellant  at  that  time,  but  his  only  business  was  to  run  on  a  boat, 
sometimes  as  a  fireman  and  at  other  times  as  a  "  roustabout." 
West  was  one  of  the  porters  on  the  boat,  and  Stewart  kept  a 
boat-store  and  furnished  groceries  and  provisions  for  the  boat. 
They  all  resided  in  Quincy  except  West,  who  resided  in  St. 
Louis. 

It  is  true  that  no  evidence  was  introduced  to  impeach  the 
reputation  of  these  witnesses  for  truth  and  veracity,  yet,  with 
the  exception  of  Mr.  Stewart,  from  their  own  statements  it  is 
apparent  they  were  not  such  witnesses  as  would  carry  convic- 
tion to  the  jury  of  the  truth  of  their  statements.  The  jury  were 
the  judges  of  the  credibility  of  witnesses,  and  where  there  was  as 
clear  a  conflict  in  the  evidence  as  here,  it  was  for  them  to  de- 
termine who  told  the  truth.  This  they  have  done,  and  we  are 
not  prepared  to  say  they  misjudged  the  relative  weight  to  be 
given  the  evidence  of  the  witnesses. 

Appellee's  instructions  one,  two  and  three  announce  the 
familiar  doctrine,  that  if  the  plaintiff,  when  injured,  was  in  the 
exercise  of  ordinary  care,  and  the  defendant's  servants  failed 
to  use  ordinary  care,  in  consequence  of  which  the  plaintiff  was 
injured,  then  he  might  recover. 

It  is  contended  that,  under  the  facts  of  this  case,  the  instruc- 
tions should  have  been  so  modified  as  to  require  of  the  plain- 
tiff the  exercise  of  extraordinary  care.  It  will  be  observed 
that  the  boat  had  landed ;  staging  was  put  out  so  that  persons 
could  pass  to  and  from  the  boat;  the  boat  was  to  remain  sev- 
eral hours.  So  far  as  a  prudent  man  could  discover,  it  was 
neither  dangerous  nor  perilous  to  attempt  to  leave  the  boat, 
providing  the  boat  hands  should  exercise  ordinary  care  and 
prudence.  Under  such  circumstances  we  do  not  regard  the 
position  of  appellee,  when  he  received  the  injury,  so  dangerous 
as  to  require  of  him  the  exercise  of  extraordinary  care.  There 
is  no  similarity  between  this  case  and  a  case  where  a  passenger 
attempts  to  leave  a  train  of  cars  in  motion  before  the  platform 
is  reached. 
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Appellee's  fourth  instruction  announces  the  principle  that 
the  defendant,  as  a  common  carrier  of  passengers,  was  required 
to  use  the  "  utmost  practicable  care  "  for  the  safety  of  its  pas- 
sengers. This,  it  is  said,  requires  a  higher  degree  of  care  than 
the  law  imposes.  We  do  not,  however,  take  that  view  of  the 
instruction. 

In  Chicago,  Burlington  and  Quincy  Railroad  Company  v. 
George,  19  111.  510,  it  was  held  that  carriers  of  passengers  for 
hire  are  bound  to  the  utmost  care  and  diligence  in  providing 
for  their  safety  by  the  use  of  sufficient  and  suitable  modes  of 
conveyance  and  in  managing,  directing  and  using  these  means 
thus  provided.  In  Galena  and  Chicago  Union  Railroad  Com- 
pany v.  Fay,  16  111.  558,  it  was  held,  the  degrees  of  care, 
vigilance  and  skill  are  the  highest,  and  the  responsibility  is 
for  the  least  neglect  known  to  the  law,  short  of  insurance  ;  and 
these,  in  their  application,  have  respect  to  the  particular  mode  of 
travel  or  transportation  offered.  See  also,  Galena  and  Chicago 
Union  Railroad  Company  v.  Yarwood,  15  111.  469,  and  Frinkv. 
Rotter,  17  111.  410,  where  the  same  rule  is  announced.  Under 
these  authorities,  and  subsequent  cases,  the  principle  announced 
in  the  instruction  was  correct. 

Objection  is  made  to  appellee's  instruction  four  and  one-half, 
that  it  in  substance  directs  the  jury,  if  the  defendant  was 
negligent,  it  was  guilty,  regardless  of  any  other  consideration. 
We  do  not,  however,  so  understand  the  meaning  of  the  instruc- 
tion. Upon  an  inspection  of  the  language  used,  no  logical 
inference  can  be  drawn  from  it  except  this,  that  the  negli- 
gence of  the  defendant  may  be  proven  as  well  by  the  witnesses 
of  the  defendant  as  of  the  plaintiff. 

The  refusal  of  the  court  to  give  defendant's  instructions  two 
and  five  is  also  relied  upon  as  error.  The  second  instruction 
is  liable  to  at  least  one  serious  objection  :  it  announces  the 
proposition  that  the  defendant  was  not  liable  for  an  injury 
plaintiff  might  receive  in  attempting  to  go  on  shore  at  an  inter- 
mediate landing  between  Canton  and  Falmouth.  No  regula- 
tion of  the  defendant,  no  usage  or  law  that  we  are  aware  of, 
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required  plaintiff  to  remain  on  the  boat  from  the  time  he  took 
passage  until  he  reached  his  destination.  On  the  other  hand  we 
perceive  no  reason  why  a  passenger  may  not,  upon  the  landing 
of  a  boat,  go  upon  shore  if  his  business  requires  it,  and,  at  the 
same  time,  hold  the  boat  liable  for  an  injury  received  through 
the  negligence  of  the  employees  of  the  boat,  providing  the 
passenger  was  in  the  exercise  of  ordinary  care. 

As  to  the  other  instruction,  its  substance  was  contained  in 
instruction  number  one,  which  was  given,  and  even  if  it  was 
free  from  objection,  which  we  do  not  concede,  the  court  was 
under  no  obligation  to  give  it,  as  we  have  often  held  it  not  to 
be  error  to  refuse  duplicate  instructions. 

As  we  perceive  no  substantial  error,  the  judgment  will  be 

affirmed. 

Judgment  affirmed. 


The  Quincy  Railroad  Bridge  Company 


The  County  of  Adams. 

1.  Conflict  of  laws — creating  the  same  corporation  by  two  States — by  which 
State  incorporated.  The  States  of  Illinois  and  Missouri  have  no  power  to  unite 
in  passing  any  legislative  act,  and  can  not  fuse  themselves  into  a  single  sover- 
eignty, and  as  such  create  a  body  politic  which  shall  be  a  corporation  of  the 
two  States,  without  being  a  corporation  of  each  State,  or  of  either. 

2.  The  legislation  of  a  State  bordering  on  this  can  not  have  the  least  effect 
in  creating  a  corporation  in  this  State.  Where  a  company  was  chartered  by 
this  State  to  build  a  bridge  across  the  Mississippi  river  at  a  given  place,  and 
a  similar  charter  was  granted  by  the  State  of  Missouri  for  the  same  purpose, 
and  the  two  companies  consolidated,  and  the  consolidation  was  recognized  and 
approved  by  the  legislature  of  this  State,  it  was  held,  that  the  only  proper 
status  of  the  company  was,  that  it  is  an  association  incorporated  in  and  by 
each  of  the  States,  and  when  acting  as  a  corporation  in  either  of  the  States,  it 
acts  under  the  authority  of  the  charter  of  the  State  in  which  it  is  then  acting, 
and  that  only,  the  legislation  of  the  other  State  having  no  operation  beyond  its 
territorial  limits. 
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3.  Same — capital  slock  of  such  corporation — where  taxable.  The  Quincy  Rail- 
road Bridge  Company,  across  the  Mississippi  river  at  Quincy,  originally 
chartered  as  two  distinct  companies  by  the  legislature  of  this  State  and  that 
of  Missouri,  and  consolidated  by  articles  which  were  confirmed  and  approved 
by  the  legislature  of  this  State,  is  an  association  incorporated  under  our  laws, 
in  the  sense  of  the  Revenue  law  authorizing  the  taxation  of  its  capital  stock. 

4.  Taxation — statute  relating  to  bridge  companies,  construed.  The  act  of  May 
1,  1873,  entitled  "An  act  to  provide  for  the  assessment  and  taxation  of  bridges 
across  navigable  waters  on  the  borders  of  this  State,"  does  not  exempt  the 
companies  owning  such  structures  from  the  payment  of  taxes  upon  their  capi- 
tal stock.  Its  sole  object  is  to  declare  such  structures  real  estate,  for  the  pur- 
poses of  sale  for  taxes  of  the  corporation. 

5.  Same — capital  stock  defined.  Under  the  revenue  laws  of  this  State,  capi- 
tal stock,  or  that  kind  of  property  designated  as  such,  is  not  the  identical 
lands,  chattels  and  other  articles  of  property  held  by  a  corporation.  It  means, 
not  shares  of  stock,  either  separately  or  in  the  aggregate,  but  one  intended  to 
designate  the  property  of  the  corporation  subject  to  taxation,  not  in  separate 
parcels,  but  as  an  homogeneous  unit,  partaking  of  the  nature  of  personalty,  and 
subject  to  the  burdens  imposed  upon  it  at  the  domicil  of  the  owner,  which  is 
where  it  exercises  corporate  functions  and  where  its  business  is  done. 

Appeal  from  the  Circuit  Court  of  Adams  county;  the 
Hon.  Joseph  Sibley,  Judge,  presiding. 

Messrs.  Wheat,  Ewing  &  Hamilton,  for  the  appellants. 

Messrs.  Wheat  &  Maecy,  for  the  appellee. 

Mr.  Justice  Beeese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  debt,  brought  to  the  Adams  circuit 
court,  by  the  county  of  Adams,  plaintiff,  and  against  the 
Quincy  Railroad  Bridge  Company,  defendants,  to  recover  a 
tax  assessed  against  the  capital  stock  of  the  bridge  company 
for  the  year  1874,  for  county  purposes.  There  were  two  spe- 
cial counts  and  the  common  counts  in  the  declaration,  to  which 
the  defendants  pleaded  seven  pleas:  1.  Nil  debet.  2.  Nul 
tiel  corporation  as  to  the  bridge  company.  3.  That  it  is  a  cor- 
poration created  and  existing  under  the  laws  of  this  State  and 
of  the  State  of  Missouri,  and  not  otherwise.  4.  That  defend- 
ant is  a  corporation  created   for  the  purpose  of  constructing 
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and  maintaining  a  railroad  bridge  over  and  across  the  Missis- 
sippi river,  under  the'  laws  of  Illinois  and  Missouri,  the  said 
river  forming  a  boundary  between  these  States,  and  that  the 
corporate  powers  and  existence  of  the  defendant  company  are 
under  and  by  virtue  of  the  laws  of  this  State  only  in  part. 
5.  That  no  proper  demand  was  ever  made  for  the  supposed 
taxes  prior  to  the  commencement  of  this  suit.  7.  That  the 
collection  of  this  tax  was  heretofore  enjoined  by  an  order  of  the 
Circuit  Court  of  the  United  States  for  the  Northern  District  of 
Illinois  in  a  suit  therein,  in  which  one  Nathaniel  Thayer  was 
plaintiff,  and  Edwin  Cleveland,  then  the  collector  of  Adams 
county,  and  this  bridge  company,  were  defendants,  which 
order  is  still  in  force.  The  court  sustained  a  general  demurrer 
to  these  special  pleas.  Leave  was  given  to  amend  the  seventh 
plea,  which  was  done  by  setting  out  more  fully  the  injunc- 
tion allowed  by  the  circuit  court  of  the  United  States,  and  to 
this  amended  plea  a  general  demurrer  was  sustained  by  the 
court.  The  cause  then  proceeded  to  trial,  which  resulted  in 
a  judgment  in  favor  of  the  county  for  the  amount  of  taxes 
claimed.  To  reverse  this  judgment  the  bridge  company  ap- 
peal, and  make  the  point  that  appellants  are  not  a  company  or 
association  incorporated  under  the  laws  of  this  State  in  the 
sense  or  spirit  of  the  law  authorizing  the  taxation  of  capital 
stock. 

The  demurrer  to  the  special  pleas  clearly  presents  this  ques- 
tion, and  it  has  been  argued  elaborately  and  ably  by  counsel : 
Are  appellants  a  corporation  so  created  under  the  laws  of  this 
State  as  to  bring  it  under  the  operation  of  the  fourth  clause 
of  section  one  of  the  Revenue  act  of  1872? 

The  first  section  provides  that  the  property  named  in  this 
section  shall  be  assessed  and  taxed,  except  so  much  as  in  this 
act  may  be  exempted :  First,  all  real  and  personal  property 
in  this  State.  Second,  all  moneys,  credits,  bonds  or  stocks, 
etc.  Third,  the  shares  of  capital  stock  of  banks  and  banking 
companies  doing  business  in   this  State.     Fourth,  the  capital 
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stock  of  companies  and  associations  incorporated  under  the 
laws  of  this  State.     Rev.  Stat.  1874,  p.  857. 

Appellants  give  the  history  of  the  creation  of  their  company, 
by  which  it  will  be  seen  that  by  an  act  of  the  General  Assem- 
bly of  this  State,  approved  February  10,  1853,  and  renewed  by 
act  of  February  15,  1865,  the  Railroad  Bridge  Company  was 
incorporated.  By  an  act  of  the  legislature  of  the  State  of 
Missouri,  date  not  given,  the  "Quincy  Bridge  Company"  was 
incorporated,  the  object  and  purpose  of  both  these  incorpora- 
tions being  to  construct  and  operate  a  railroad  bridge  across 
the  Mississippi  river  at  Quincy,  in  this  State,  such  object  not 
being  attainable  by  either  company  separately  or  by  virtue  of 
the  authority  thus  granted  by  either  State,  the  river  being  a 
common  boundary,  and  the  territorial  line  of  neither  State 
extending  beyond  the  main  channel  of  the  river.  Appellants 
say,  in  order  to  render  either  of  these  charters  available,  it 
became  necessary  to  consolidate  the  two  companies,  and  to 
secure  for  the  company  thus  consolidated  the  consent  and  ap- 
proval of  each  of  said  States,  and  the  permission  of  the  gov- 
ernment of  the  United  States  to  throw  a  bridge  across  one  of 
its  navigable  rivers. 

On  November  20,  1866,  articles  of  agreement  were  entered 
into  by  these  two  companies  thus  incorporated,  one  by  this 
State,  the  other  by  the  State  of  Missouri,  to  consolidate,  and 
such  articles,  duly  filed  and  recorded  in  the  office  of  the  Secre- 
tary of  State  of  this  State,  effected  the  consolidation  of  these 
two  companies,  and  such  consolidation  was  approved  and 
legalized  by  the  General  Assembly  of  this  State  by  an  act, 
approved  February  6,  1867,  entitled  "An  act  to  legalize  the 
Quincy  Railroad  Bridge  Company,  and  to  facilitate  and  en- 
courage the  construction  of  a  railroad  bridge  over  the  Missis- 
sippi river  at  Quincy."  The  first  section  of  this  act  recognizes 
the  consolidation  of  these  two  independent  companies  and 
their  origin,  and  refers  to  the  articles  of  consolidation  on  file 
in  the  office  of  the  Secretary  of  State  of  this  State,  and  the 
name  and  style  of  the  Quincy  Railroad  Bridge  Company  was 
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bestowed  upon  it,  and  there  was  conferred  upon  it  all  the 
rights,  powers,  privileges  and  immunities  which  were  granted 
to  the  railroad  bridge  company  by  the  act  incorporating  the 
same  in  1853,  and  renewed  in  1865. 

The  consolidation  of  these  companies  is  expressly  recog- 
nized, and  by  the  second  section  the  company,  as  now  existing, 
is  fully  recognized  after  the  consolidation  as  a  corporation. 
What  is  wanting  to  make  appellants  a  corporation  created  by 
the  laws  of  this  State,  we  are  unable  to  see. 

But  it  is  said  by  appellants,  this  corporation,  although  it  de- 
rived some  of  its  powers  and  in  part  its  corporate  existence  from 
this  State,  derived  an  equal  part  from  the  sovereign  State  of 
Missouri,  and  therefore  they  are  not  a  corporation  created 
under  the  laws  of  either  State.  To  this  it  is  answered,  and 
we  think  satisfactorily,  that  the  legislatures  of  this  State  and 
of  Missouri  can  not  act  jointly,  nor  can  any  legislation  of  the 
last  named  State  have  the  least  effect  in  creating  a  corporation 
in  this  State.  Hence,  the  corporate  existence  of  appellants, 
considered  as  a  corporation  of  this  State,  must  spring  from 
the  legislation  of  this  State,  which,  by  its  own  vigor,  performs 
the  act.  The  States  of  Illinois  and  Missouri  have  no  power 
to  unite  in  passing  any  legislative  act.  It  is  impossible,  in 
the  very  nature  of  their  organizations,  that  they  can  do  so. 
They  can  not  so  fuse  themselves  into  a  single  sovereignty,  and 
as  such  create  a  body  politic  which  shall  be  a  corporation  of 
the  two  States,  without  being  a  corporation  of  each  State  or 
of  either  State.  As  argued  by  appellee,  the  only  possible 
status  of  a  company  acting  under  charters  from  two  States  is, 
that  it  is  an  association  incorporated  in  and  by  each  of  the 
States,  and  when  acting  as  a  corporation  in  either  of  the  States 
it  acts  under  the  authority  of  the  charter  of  the  State  in  which 
it  is  then  acting,  and  that  only,  the  legislation  of  the  other 
State  having  no  operation  beyond  its  territorial  limits.  We 
do  not,  and  can  not,  understand  that  appellants  derive  any  of 
its  corporate  powers  from  the  legislature  of  the  State  of  Mis- 
souri, but  wholly  and  entirely  derived  from  the  General  As- 
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sernbly  of  this  State.  Consequently  they  are  embraced  in  the 
first  section  of  the  Revenue  act,  above  cited. 

It  is  argued  by  appellants,  that  the  framers  of  the  Reve- 
nue act  of  1872  did  not  intend  to  include  them  in  the  general 
designation  of  "  companies  or  organizations  incorporated'under 
the  laws  of  this  State,"  and  this  is  apparent  from  the  fact,  that 
within  a  year  after  that  law  went  into  effect  the  legislature 
provided,  in  explicit  terms,  for  the  taxation  of  the  property 
of  the  class  of  corporations  to  which  their  company  belongs. 

The  reference  is  to  the  act  of  May  1,  1873,  entitled  "An  act 
to  provide  for  the  assessment  and  taxation  of  bridges  across 
navigable  waters  on  the  borders  of  this  State." 

We  do  not  perceive  this  act  has  any  relation  to  the  question 
raised  on  this  record.  The  act  applies  solely  to  bridge  struc- 
tures, and  capital  stock  is  not  mentioned  in  it.  The  sole 
object,  as  appears  from  its  various  clauses,  especially  the  emer- 
gency clause,  was  to  declare  such  structures  real  estate,  they, 
before  that  time,  having  been  regarded  as  personal  property. 
This  is  seen  by  section  15  of  the  "act  for  the  assessment  of 
property  and  for  the  levy  and  collection  of  taxes,"  in  force 
July  1,  1872.  That  section  provides,  that  the  track,  road  or 
bridge  shall  be  held  to  be  personal  property,  and  listed  and 
assessed  as  such  in  the  town,  district,  village  or  city  where  the 
same  is  located  or  laid.     Sess.  Laws,  1872,  p.  5. 

The  emergency  clause  in  the  act  of  1873  conclusively  de- 
termines the  purposes  for  which  the  act  was  passed.  That 
clause  is  as  follows :  "  Whereas,  by  existing  law,  such  bridge 
structure  can  not  be  sold  for  delinquent  taxes,  so  as  to  convey 
a  good  title  thereto,  therefore  an  emergency,"  etc.  Nothing 
appears  in  any  of  the  provisions  of  this  act  expressly  or  im- 
pliedly exempting  the  companies  owning  such  structures  from 
the  payment  of  taxes  upon  their  capital  stock. 

It  is  further  argued  by  appellants,  that  the  legislature  in- 
tended to  limit  the  tax  of  capital  stock  to  companies  exercising 
corporate  powers  wholly  and  solely  under  the  laws  of  this 
State.     Appellants  say  this  is  evident  from  the  fact  that  the 
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capital  stock  of  companies  existing  in  part  by  virtue  of  the 
laws  of  a  sister  State,  can  not  be  equitably  assessed  or  col- 
lected. 

We  fail  to  perceive  this  supposed  dilemma.  Precise  and 
exact  equity  can  not,  perhaps,  be  done  to  any  corporation  in 
the  assessment  of  its  capital  stock,  but  there  can  be  no  more 
difficulty  in  doing  so  with  such  a  corporation  as  appellants, 
than  with  any  other  corporation,  and  although  the  capital  stock 
of  appellants  may  designate  its  entire  property,  as  well  in 
Missouri  as  in  this  State,  the  same  may  be  said  of  all  other 
corporations  having  property  in  different  States.  This  is  no 
reason  why  the  capital  stock  should  not  be  taxed  at  all.  Sup- 
pose, as  suggested  by  appellants,  the  capital  stock  of  appel- 
lants should  be  assessed  and  taxed  by  the  authorities  of  the 
State  of  Missouri,  would  it  follow  the  law  of  our  State  is 
therefore  invalid  and  must  not  be  enforced?  Capital  stock, 
or  that  kind  of  property  designated  as  such,  is  not  the  identi- 
cal lands,  chattels  and  other  articles  of  property  possessed  by 
the  corporation,  but  as  this  court  defined  it,  in  Porter  el  al.  v. 
Bockford,  Bock  Island  and  St.  Louis  B.  B.  Co.  76  111.  561, 
means,  as  used  in  the  act  of  1872,  not  shares  of  stock,  either 
separately  or  in  the  aggregate,  but  one  intended  to  designate 
the  property  of  the  corporation  subject  to  taxation,  not  in  sep- 
arate parcels,  but  as  an  homogeneous  unit,  partaking  of  the 
nature  of  personalty,  and  subject  to  the  burdens  imposed  upon 
it  at  the  domicil  of  the  owner. 

Who,  in  this  case,  is  the  appellant  corporation,  and  whose 
domicil  is  here,  where  it  exercises  corporate  franchises,  where 
its  business  is  done,  where  its  franchises  are  exercised,  and 
where  it  is  engaged  in  the  prosecution  of  the  corporate  enter- 
prise? Bristol  v.  Chicago  and  Aurora  B.  B.  Co.  15  111.  436. 
However  this  corporation  may  be  treated  by  the  authorities 
of  the  State  of  Missouri,  the  authorities  of  this  State  must  re- 
gard and  treat  the  company  as  domiciled  here,  and  liable  to 
taxation  upon  all  its  property  which  is  of  such  a  nature  as  to 
be  taxable  at  the  residence  of  the  owner.     There  is  no  evidence 
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in  the  record  that  appellants  have  been  over-assessed  or  taxed, 
or  that  the  slightest  injustice  has  been  done  to  appellants. 

There  is  no  need  to  pursue  this  discussion  farther.  We 
hold  appellant  is  a  corporation  created  under  the  laws  of  this 
State,  and  its  capital  stock  properly  taxable,  and  properly- 
assessed  and  taxed,  and  the  judgment  of  the  circuit  court  was 

right  and  must  be  affirmed. 

Judgment  affirmed. 


INDEX 


ABANDONMENT. 

As  affecting  right  of  homestead.     See  HOMESTEAD,  3,  4. 

ABATEMENT. 

Plea  in  abatement. 

Whether  a  plea  in  abatement  or  a  plea  to  the  jurisdiction.  See  PLEAD- 
ING, 6. 

ABSTRACTS.     See  PRACTICE  IN  THE  SUPREME  COURT,  12,  13,  14. 

ACKNOWLEDGMENTS  OF  DEEDS. 
Before  whom. 

1.  It  seems  that  a  certificate  of  acknowledgment  of  a  deed  or  mort- 
gage made  by  the  grantee  or  mortgagee  is  void.      West  v.  Krebaum,  263. 

Impeaching  certificate.* 

2.  Evidence  to  overcome  certificate  of  acknowledgment.  The  certificate  of 
the  acknowledgment  of  a  deed  imports  verity,  and  can  not  be  overcome, 
except  by  clear  and  satisfactory  evidence.  The  evidence  of  the  grantor 
denying  the  execution  of  the  deed,  and  the  opinion  of  experts  that  the 
signature  thereto  is  not  that  of  the  grantor,  are  not  sufficient.  Tunison  v. 
Chamblin  et  al.  378. 

3.  The  law  has  made  a  certificate  of  the  acknowledgment  of  a  deed 
evidence  of  the  execution  of  the  deed  by  the  party  purporting  to  have 

*Of  evidence  to  overcome  the  officer's  certificate  of  acknowledgment,  see 
Crane  v.  Crane  et  al.  81  111.  165;  Loxoell  et  al.  v.  Wren,  80  id.  238;  Marsion  et  al. 
v.  Brittenham,  76  id.  611;  Russell  v.  Baptist  Theological  Union,  73  id.  337;  Kerr 
v.  Russell,  69  id.  666;  Calumet  and  Chicago  Canal  and  Dock  Co.  v.  Russell,  68  id. 
426;  Lickmon,  Exr.  v.  Harding,  65  id.  505;  Spurgin  v.  Traub  et  al.  id.  170  J 
Monroe  v.  Poorman,  62  id.  523.  Upon  what  ground  the  certificate  may  be  ques- 
tioned: Eyster  v.  Hathaway,  50  111.  521 ;  Hill  v.  Bacon,  43  id.  477;  Graham  v. 
Anderson,  42  id.  514,  and  cases  there  cited. 
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ACKNOWLEDGMENTS  OF  DEEDS.  Impeaching  certificate.  Continued. 
acknowledged  it,  and,  although  not  conclusive,  it  can  be  overcome  only 
by  clear  and  undoubted  evidence.  Proof  that  the  signature  is  not  in  the 
handwriting  of  the  grantor,  falls  far  short  of  showing  it  to  be  a  forgery. 
By  acknowledging,  the  party  adopts  the  signature  and  makes  it  his  own. 
Tunison  v.  Chamblin  et  al.  378. 

4.  Very  clear  and  satisfactory  proof  is  required  to  impeach  a  certifi- 
cate of  the  acknowledgment  of  a  deed  or  mortgage.  The  uncorroborated 
testimony  of  the  grantor  or  party  executing  the  same  is  not  sufficient  to 
overcome  the  evidence  afforded  by  the  officer's  certificate  of  the  fact, 
especially  when  the  execution  of  the  deed  is  not  denied,  or  any  undue 
influence,  coercion  or  fraud  is  shown.     McPherson  v.  Sanborn  et  al.  150. 

ACTIONS. 

TO  RECOVER  BACK  PURCHASE  MONEY  PAID. 

1.  On  rescission  by  a  vendor  of  land  for  non-payment  of  part.  See  VEN- 
DOR AND  PURCHASER,  3. 

2.  Purchaser  must  first  surrender  back  possession.     See  same  title,  2. 
Injury  occasioned  by  animals. 

3.  Liability  of  the  owner.     See  ANIMALS.  1,  2,  3. 

In  case  op  mistake. 

4.  Where  a  bank  enters  the  same  deposit  twice — may  recover  back  excess 
drawn  by  depositor.     See  MISTAKE,  1. 

ADMINISTRATION  OF  ESTATES. 

Classification  of  claims. 

1.  Trust  fund— the  statute  construed.  The  clause  of  the  statute  relating 
to  the  classification  of  claims  against  estates  of  deceased  persons,  and 
which  gives  a  preference  in  cases  where  the  deceased  has  "received 
mone}'  in  trust  for  any  purpose,"  does  not  necessarily  extend  to  and  em- 
brace every  kind  of  trust.     It  does  not  embrace  trusts  implied  by  the  law. 

Wilson  et  al.  v.  Kirby,  Exr.  566. 

2.  What  is  money  in  trust,  to  be  allowed  in  sixth  class.  Where  a  party 
bought  cattle  with  his  own  money  for  another  to  pasture  and  feed,  under 
an  agreement  that  the  cattle  were  to  belong  to  the  former,  who  was  to 
sell  the  same,  and  after  deducting  the  money  advanced  in  the  purchase, 
with  interest  and  expenses  and  commissions,  pay  over  the  balance  to  the 
latter,  and  the  latter  sold  a  portion  of  the  cattle  and  received  the  proceeds 
before  his  death,  and  the  money  could  not  be  identified,  it  was  held,  that 
such  money  was  not  trust  money,  within  the  meaning  of  the  statute  clas- 
sifying claims  against  estates,  and  that  the  owner  of  the  cattle  was  not 
entitled  to  have  his  claim  for  the  same  allowed  in  the  sixth  class;  but  as 
to  another  lot,  sold  just  before  the  death  of  the  party  intrusted  with  the 
cattle,  where  the  proceeds  of  the  sale  could  be  identified,  and  which  came 
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to  the  hands  of  his  executor,  the  owner  was  entitled  to  have  his  claim  for 
his  share  of  the  proceeds  allowed  in  the  sixth  class.  Wilson  et  al.  v.  Kir- 
by,  Exr.  566. 

3.  Another  portion  of  the  cattle  remained  undisposed  of  at  the  death 
of  the  party  who,  under  the  contract,  was  to  feed  and  pasture  them,  and 
were  on  the  pasture  of  a  third  person,  who  held  a  lien  on  the  cattle  for 
his  rent.  These  cattle  were  subsequently  sold  under  a  stipulation  of  all 
the  parties  interested  that  the  proceeds  of  the  sale  should  be  deposited,  to 
await  the  settlement  of  the  rights  of  the  parties.  It  was  held,  should 
there  remain  any  surplus  of  these  proceeds,  after  satisfying  the  claim 
for  rent,  there  should  be  a  like  allowance  in  the  sixth  class  to  the  extent 
of  such  surplus.     Ibid.  566. 

4.  Where  a  party  voluntarily  places  his  property  in  the  hands  of 
another,  to  control  and  manage  for  him  as  his  agent,  and  afterwards,  upon 
a  settlement,  takes  the  note  of  his  agent  for  the  indebtedness  due  him, 
and  the  agent  dies,  the  indebtedness  will  not  be  allowed  as  a  claim  of  the 
sixth  class  against  the  estate  of  the  deseased,  notwithstanding  he  acted  as 
the  confidential  adviser  of  the  creditor  in  the  management  and  control  of 
the  property  so  placed  in  his  hands.  The  relation  between  the  parties 
was  not  that  of  trustee  and  cestui  que  trust.      Weer  v.  Gand,  490. 

Form  of  order  allowing  claim. 

5.  An  order  allowing  a  claim  against  an  estate  is  not  rendered  bad 
because  entitled  against  the  estate,  instead  of  against  the  administrator 
of  the  decedent,  where  the  administrator  is  shown  to  have  appeared  in  the 
case.      West  v.  Krebaum,  263. 

Removing  cloud  upon  title. 

6.  Eight  of  an  administrator.  An  administrator,  taking  neither  an 
estate,  title  nor  interest  in  the  lands  of  his  intestate,  can  not  maintain  a 
bill  to  remove  a  cloud  from  such  lands.  He  takes  a  mere  power  to  sell  to 
pay  debts  of  the  intestate,  and  if  he  sells  for  that  purpose,  he  must  take 
the  land  as  he  finds  it.     Ryan,  Admr.  v.  Duncan  et  al.  144. 

ADMISSIONS. 
From  recitals  in  delivery  bond.     See  DELIVERY  BOND,  2. 

AGENCY. 

Whether  an  agency  exists. 

1.  Where  the  holder  of  an  order  assigned  to  him  as  collateral  security, 
communicates  a  proposition  to  the  owner  from  another  creditor  of  the 
owner,  to  take  the  order  and  pay  the  holder's  debt,  and  the  proposition  is 
accepted,  and  the  holder  transfers  the  order,  taking  a  due  bill  for  the 
owner  for  the  balance  due  him,  after  deducting  both  debts,  but  conditional, 
this  will  not  make  the  holder  so  acting  the  agent  of  the  owner  of  the 
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order,  so  as  to  bind  him  by  his  act  in  accepting  a  conditional  obligation. 
Such  person  is  no  more  agent  for  one  party  than  the  other,  and  will  be 
considered  as  acting  for  himself  as  much  as  for  either  of  the  other  parties. 
Shores,  Dunham  §  Co.  v.  Barker,  212. 

Authority  op  agent  to  bind  principal. 

2.  Party  bound  by  acts  of  one  suffered  to  act  as  his  general  agent.  Where 
a  son  is  suffered  to  act  as  a  general  agent  for  his  father,  both  in  buying 
and  selling  articles  in  the  father's  line  of  business,  the  publie  will  be  jus- 
tified in  assuming  that  the  son  possessed  all  the  powers  of  a  general  agent 
in  buying  and  selling,  and  the  father  will  be  liable  for  goods  ordered  by 
the  son  in  his  father's  name,  suited  to  his  business,  though  the  son  uses 
the  same  himself.     Thurber  §  Co.  v.  Anderson,  167. 

,  3.  Presumption  of  authority  to  buy.  While  it  is  true,  an  authority  to 
buy  goods  can  not  be  inferred  simply  from  an  authority  to  sell,  yet,  where 
a  clerk  or  shopman  has  been  accustomed  to  buy  as  well  as  to  sell  for  his 
principal,  the  presumption  of  full  authority  is  equally  applicable  to  both. 
By  permitting  another  to  hold  himself  out  to  the  world  as  his  agent,  the 
principal  adopts  his  acts,  and  he  will  be  held  bound  to  the  person  who 
gives  credit  thereafter  to  the  other.     Ibid.  167. 

4.  Presumption  as  to  goods  being  adapted  to  principal's  business.  Where 
the  son  of  a  grocery  and  saloon  keeper,  accustomed  to  buy  and  sell  goods 
in  his  father's  name,  ordered  a  lot  of  imported  cigars  and  ale  in  his 
father's  name,  but  used  the  same  himself,  it  will  not,  in  the  absence  of 
proof  to  that  effect,  be  presumed  the  goods  were  not  adapted  to  the  father's 
business,  so  as  to  preclude  a  recovery  against  him.     Ibid.  167. 

5.  Authority  of  agent  to  collect.  Authority  in  an  agent  to  sell  goods 
upon  a  credit  does  not  show  an  authority  in  him  to  receive  money  in 
payment,  and  unless  the  principal  has  held  such  agent  out  to  another  as 
having  authority  to  collect,  a  payment  to  him  is  not  good.  Clark  v.  Smith, 
298. 

6.  Authority  in  an  agent  to  receive  and  receipt  for  money  due  the  princi- 
pal gives  no  power  to  release  or  exchange  the  security  for  the  balance  of 
the  debt.     McIIany  v.  Schenk,  357. 

7.  Power  of  agent  to  bind  his  principal  by  warranty,  etc.  Where  land  is 
conveyed  by  a  husband  and  wife,  without  covenants  of  warranty,  to  an 
agent,  to  be  by  him  sold  for  the  benefit  of  the  wife,  the  agent,  on  a  sale, 
has  no  power  to  make  covenants  binding  on  her,  much  less  to  engage  in 
litigation  or  buy  in  outstanding  titles  or  extinguish  liens,  without  her 
request,  and  charge  her  with  the  price  paid,  to  make  his  covenants  good, 
and  money  thus  expended  is  the  result  of  his  own  volition,  and  he  must 
bear  the  loss.      Yazel  v.  Palmer,  597. 

8.  But  where  the  title  to  lots  in  the  husband,  at  the  time  of  the  con- 
veyance to  the  agent,  and  of  the  giving  of  the  bond  by  the  agent  to  pay 
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over  the  proceeds  of  the  same,  when  sold,  to  the  wife,  is  impaired  by  the 
lien  of  a  judgment  against  the  husband,  under  which  a  part  of  the  lots 
are  sold  after  a  sale  by  the  agent  with  covenants  of  warranty,  it  was  held, 
in  a  suit  by  the  wife  against  the  agent  for  the  price  received  by  him, 
under  his  warranty  deed,  that  she  should  bear  the  loss  to  the  extent  the 
value  of  the  husband's  title  was  impaired,  or,  what  is  equivalent  thereto, 
the  extent  the  proceeds  derived  from  its  sale  were  diminished  by  the  sub- 
sequent enforcement  of  the  lien  against  the  property,  as  the  husband 
could  not  invest  her  with  an  interest  in  the  property  paramount  to  such 
lien,  and  to  the  extent  it  affected  the  property  she  could  make  no  claim 
for  its  value.      Yazel  v.  Palmer,  597.. 

AMENDMENTS. 

Affidavit  of  claim. 

1.  Attestation  may  be  added.  Where  the  officer  administering  the  oath 
to  the  party  making  an  affidavit  of  claim  filed  with  a  declaration,  omits  to 
add  his  attestation,  it  may  be  amended  in  this  respect.  Pierson  et  al.  v. 
Hendrix,  31. 

Changing  parties  plaintiff. 

2.  An  action  was  commenced  in  the  name  of  "  George  Chandler,  re- 
ceiver of  the  Lamar  Insurance  Company,"  to  recover  upon  the  subscription 
of  the  defendant  to  the  capital  stock  of  the  company.  It  was  held  to  be 
error  to  refuse  leave  to  plaintiff  to  so  amend  the  record,  that  the  cause 
should  stand  in  the  name  of  "  The  Lamar  Insurance  Company,"  instead 
of  that  of  "  George  Chandler,  receiver."      Chandler  v.  Frost,  559. 

Plea  to  the  jurisdiction. 

3.  Is  amendable.  A  plea  showing  that  a  defendant  has  been  sued  out 
of  his  county,  on  process  sent  to  his  county,  is  not  a  plea  in  abatement* 
but  a  meritorious  one  to  secure  a  substantial  right,  and  if  defective  in 
form  is  amendable.     Safford  et  al.  v.  Sangamo  Ins.  Co.  296. 

Amending  record  during  term. 

4.  There  is  no  error  in  vacating  an  order  granting  a  new  trial,  made 
at  the  same  term,  and  then  overruling  the  motion  for  the  new  trial  and 
rendering  judgment  on  the  verdict.  During  the  term,  the  court  has  full 
power  to  correct  or  change  any  of  its  rulings.  Godfreidson  v.  The  People, 
284. 

In  criminal  proceedings  before  justices. 

5.  In  all  prosecutions  commenced  by  affidavit  before  justices  of  the 
peace,  the  affidavit  is  amendable.      Truitt  v.  The  People,  518. 

Amended  supplemental  bill  in  chancery. 

6.  Within  what  time.     See  CHANCERY. 
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ANIMALS. 

Owner's  liability  for  injury  by  them. 

1.  Generally.  The  owner  of  domestic  or  other  animals  not  naturally 
inclined  to  commit  mischief,  such  as  dogs,  horses  and  oxen,  is  not  liable 
for  any  injury  committed  by  them  to  the  person  or  personal  property  of 
another,  unless  it  be  shown  such  owner  previously  had  notice  of  the  ani- 
mal's mischievous  propensity,  or  that  the  injury  is  attributable  to  some 
other  neglect  on  his  part,  it  being,  in  general,  necessary,  in  an  action  for 
an  injury  committed  by  such  animals,  to  allege  and  prove  a  scienter. 
Mareau  et  al.  v.  Vanatta  et  al.  182. 

2.  Recovery  for  injury  growing  out  of  plaintiff's  negligence  or  fault.  A 
party  can  not  recover  of  the  owner  for  an  injury  from  such  an  animal  if 
his  own  negligence  contributed  materially  to  it,  or  where  the  injury  is 
wantonly  provoked  by  his  own  wrongful  act.     Ibid.  182. 

3.  Where  the  plaintiff's  sorrel  stallion,  while  being  exhibited  on  the 
street,  some  fifty  or  sixty  feet  from  the  defendant's  black  stallion,  com- 
menced backing  towards  the  black  horse  and  kicking,  and  when  he  had 
come  near,  the  latter  horse  turned  and  kicked  him,  breaking  a  leg,  from 
which  he  died,  and  it  appeared  the  defendant's  horse  was  kind  and  man- 
ageable, or  that  the  defendant  had  no  knowledge  of  any  vicious  propensity, 
and  that  his  horse  was  in  the  hands  of  a  prudent  keeper,  while  the  sorrel 
horse  was  vicious,  and  was  not  properly  managed  by  the  person  in  charge 
of  him,  it  was  held,  that  the  defendant  was  not  liable  for  the  injury. 
Ibid.  132. 

APPEALS. 

When  appeal  the  proper  remedy. 

1.  In  case  of  error  in  assessing  damages  for  right  of  way  for  public  road. 
See  HIGHWAYS,  6. 

Appeal  from  justice  of  the  peace. 

2.  When  it  will  lie.  Under  our  statute  an  appeal  lies,  in  all  cases,  from 
a  judgment  of  a  justice  of  the  peace,  except  on  a  judgment  confessed,  and, 
consequently,  it  lies  from  a  judgment  of  the  justice  dismissing  a  case  for 

want  of  prosecution,  and  for  the  costs.     Reiman  v.  A ier  et  al.  299. 

3.  Duty  of  other  party  to  follovo  case.  Where  an  appeal  by  the  plaintiff 
from  a  judgment  of  a  justice  of  the  peace  dismissing  the  suit,  is  perfected 
before  the  justice,  it  is  the  duty  of  the  defendant  to  follow  the  case  to  the 
circuit  court,  without  notice  or  service  of  process.     Ibid.  299. 

4.  Failure  to  file  bond  in  time — appearance,  as  a  ivaiver  of  right  to  have 
appeal  dismissed.  Where  a  party,  in  attempting  to  appeal  from  the  judg- 
ment of  a  justice  of  the  peace  on  the  trial  of  the  right  of  property,  did 
not  file  his  appeal  bond  until  after  the  expiration  of  five  days,  and  the 
appellee  appeared  in  the  circuit  court,  and  moved  the  court  to  dismiss  the 
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appeal  for  want  of  an  appeal  bond,  and  after  cross-motion  for  leave  to 
amend  the  bond,  moved  to  dismiss  the  appeal,  it  was  held,  that  the  right 
to  have  the  appeal  dismissed  was  not  waived.     Lucas  v.  Beebe,  367. 

Who  may  appeal. 

5.  From  order  of  county  court  transferring  claim  from  seventh  to  sixth  class. 
Where  a  guardian  dies,  having  in  his  hands  funds  belonging  to  his  ward, 
his  surety  on  the  guardian's  bond,  although  not  a  party  to  the  record, 
has  a  right  to  appeal  from  an  order  of  the  county  court  transferring  a 
claim  other  than  the  ward's,  allowed  as  of  the  seventh  class,  against  the 
estate  of  the  deceased,  and  ordering  the  administrator  to  pay  it  as  of  the 
sixth  class.      Weer  v.  Gand,  490. 

6.  From  an  order  laying  out  or  vacating  road.  No  person  has  the  right 
of  appeal  from  the  decision  of  commissioners  of  highways  in  laying  out  a 
new  road  or  vacating  an  old  one,  unless  he  is  the  owner  of  land  adjoining 
the  road  to  be  laid  out  or  vacated.  Taylor  et  al.  v.  Comrs.  of  Highways, 
526. 

7.  Construction  of  statute  in  relation  to  appeals.  Whilst  it  is  true,  that, 
in  one  sense,  every  citizen  has  an  interest  in  the  public  highways,  yet 
none  but  the  owners  of  land  adjoining  a  road  laid  out  or  vacated  by  the 
commissioners  of  highways  has  such  an  interest  therein  as  is  contem- 
plated by  the  act  of  the  legislature  providing  for  an  appeal  from  the 
decision  of  the  commissioners  to  their  supervisors,  by  any  person  inter- 
ested in  the  decision  of  the  commissioners.     Ibid.  526. 

From  Circuit  to  Supreme  Court. 

8.  From  what  judgments  appeals  lie.  The  right  of  appeal  from  the  circuit 
court  to  this  court  is  given  by  statute  from  all  final  judgments.  It  lies 
from  the  final  judgment  of  the  circuit  court  on  a  certiorari  at  common  law. 
Trustees  of  Schools  v.  School  Directors,  100. 

What  proceedings  are  involved. 

9.  Appeal  from  refusal  to  vacate  decree,  does  not  involve  prior  proceedings. 
Where  a  final  decree  is  rendered  in  a  chancery  suit  upon  the  default  of 
the  defendant,  and  he  applies  at  the  next  term  thereafter,  and  asks  to 
have  the  decree  vacated  and  be  allowed  to  defend,  which  is  denied,  and 
he  appeals  to  this  court,  the  appeal,  it  seems,  will  bring  up  nothing  more 
than  the  decision  overruling  his  application  to  vacate  the  decree  and  be 

•  allowed  to  defend.     Smith  v.  Brittenham,  291. 

APPEAL  BONDS. 

Mistake  in  name  of  party. 

1.  Where  the  names  of  the  parties  to  a  suit  are  correctly  given  in  an 
appeal  bond,  except  in  the  condition,  where  the  appellee's  name  is  inserted 
instead  of  the  appellant's,  the  bond  will  not  be  rendered  invalid,  as  the 
context  shows  the  mistake  and  who  was  intended.     Schill  v.  Reisdorf  411. 
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Of  the  condition. 

2.  An  appeal  bond  is  not.  rendered  invalid  because  the  condition  is  not 
in  the  statutory  form,  if  it  is  substantially  the  same,  and  even  if  not,  it  is 
good  as  a  common  law  obligation.     Schill  v.  Reisdorf  411. 

APPEARANCE. 

On  APPEAL  FROM  JUSTICE  OF  THE  PEACE. 

Appearance  as  a  waiver  of  right  to  dismiss  appeal  for  want  of  bond  in  proper 
■      time.     See  APPEALS,  4. 

ARREST  OF  JUDGMENT 

OF  THE  SUBSEQUENT  PROCEEDINGS. 

1.  Where  the  judgment  of  a  court  is  arrested  on  account  of  any  error 
in  the  proceedings,  or  any  defect  in  the  pleadings  upon  which  the  judg- 
ment rests,  all  proceedings  subsequent  to  the  error  disclosed  should  be 
set  aside,  and  proceedings  de  novo  had,  beginning  at  the  point  where  the 
first  error  was  committed.     Phillips  v.  The  People,  160. 

In  criminal  cases. 

2.  Of  the  proper  practice  on  arresting  the  judgment — and  the  effect  thereof. 
See  CRIMINAL  LAW,  15  to  18. 

ASSIGNMENT. 

Assignee  of  judgment. 

1,  Of  his  rights  where  the  judgment  to  as  fraudulently  obtained.  Where,  at 
the  instance  of  a  complainant,  the  defendant  borrowed  $300,  on  short 
time,  of  one  S,  giving  his  note  therefor,  with  a  power  to  confess  judgment 
thereon,  and  gave  as  collateral  security  a  note,  in  his  favor,  of  $1000,  to 
be  forfeited  in  case  prompt  payment  was  not  made  of  the  $300  note,  which 
the  complainant  agreed  with  defendant  to  pay,  and  on  his  failure  to  pay 
the  same  S  brought  suit  on  the  collateral,  on  which  he  collected  some 
$700  or  800,  whereby  the  defendant  lost  the  collateral  of  $1000,  and  S 
afterwards,  without  the  knowledge  of  defendant,  took  judgment,  by  con- 
fession, against  the  defendant  on  the  $300  note,  and  assigned  the  same  to 
the  complainant,  who  sought  to  have  the  same  set  off  in  equity,  and  ap- 
plied on  judgments  of  the  defendant  against  him,  having  knowledge  of 
the  consideration  of  the  assigned  judgment,  it  was  held,  that  a  court  of 
equity  would  not  tolerate  such  a  proceeding,  or  allow  the  same  to  be  set 
off.     Pea  v.  Forrest,  275. 

2.  Where  a  judgment  is  void  in  equity,  as  having  been  fraudulently 
obtained  as  by  confession,  under  a  power  of  attorney,  upon  a  note  after  it 
was  paid,  an  assignee  of  such  judgment,  either  with  or  without  notice  of 
the  facts,  can  not  enforce  its  payment  in  a  court  of  equity,  he  occupying 
no  more  favorable  position  in  such  court  than  the  plaintiff  in  the  judg- 
ment.    Ibid.  275. 
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3.  Whether  judgment  bought  for  benefit  of  defendant  therein.  Where  a 
complainant,  bought  a  judgment  against  a  defendant,  under  which  he  re- 
deemed land  sold  under  execution  against  him,  and  bid,  in  addition  to 
the  redemption  money,  enough  to  satisfy  his  execution,  taking  the  certifi- 
cate of  purchase  in  his  own  name,  under  which  he  acquired  the  absolute 
title,  which  he  disposed  of  for  his  own  benefit,  it  was  held,  that  he  could 
not  have  the  amount  he  paid  for  the  assignment  of  the  judgment,  and  to 
redeem  the  land,  applied  in  payment  of  judgments  held  by  the  defendant 
against  him,  even  though  done  on  defendant's  request,  without  showing 
that  he  had  lost  something  in  the  transaction.     Rea  v.  Forrest,  275. 

4.  Whether  judgment  satisfied.  Where  a  person  pays  a  judgment  credi- 
tor the  amount  of  his  judgment  against  another,  and  takes  an  assignment, 
while  the  creditor  is  satisfied,  the  judgment  is  not,  and  the  assignee  may 
enforce  its  collection  by  process  in  the  name  of  the  judgment  creditor. 
McHany  v.  Schenk,  357. 

ATTORNEY  AT  LAW. 

Attorney's  lien.     See  LIENS,  1. 

BAILIFF. 

Need  not  be  of  age.     See  OFFICE  AND  OFFICERS,  1. 

BANKS  AND  BANKING  CORPORATIONS. 
In  what  manner  to  be  taxed. 

1.  And  to  what  place.     See  TAXATION,  28. 

General  banking  law  of  1851. 

2.  Has  been  repealed — at  least  so  far  as  concerns  taxation.  See  same 
title,  30. 

National  banks. 

3.  Right  to  acquire  real  estate  in  payment  of  debts.  A  bank  organized 
under  the  National  Banking  law  may  acquire  title  to  real  estate,  even 
though  incumbered,  if  honestly  done,  for  the  purpose  of  securing  a  debt 
due  it,  and  it  may  do  this  \>y  taking  a  conveyance  directly,  or  by  sale 
under  process  of  law.  If  the  purpose  is  to  speculate  in  real  estate,  under 
the  form  or  pretense  of  obtaining  satisfaction  of  a  previous  debt,  it  is  for- 
bidden by  law.     Mapes  et  al.  v.  Scott  et  al.  352. 

4.  Where  commission  merchants  in  St.  Louis  were  indebted  to  a  Na- 
tional bank  in  the  sum  of  $6500,  on  drafts  drawn  upon  them  and  accepted, 
which  the  bank  had  discounted  in  its  usual  course  of  business,  and,  to 
secure  such  indebtedness,  transferred  to  the  bank  a  note  of  $20,000  on 
another  party,  secured  by  a  deed  of  trust  upon  real  estate  subject  to  fur- 
ther liens,  and  such  other  party  made  a  deed  of  the  property  to  the  bank 
in  payment  of  the  sum  due  from  him,  the  bank  agreeing  to  discbarge  the 
other  liens  on  the  same,  it  was  held,  that  the  transaction  was  not  forbid- 
den by  either  the  letter  or  spirit  of  the  Banking  law.     Ibid.  352. 
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BILLS  OF  EXCEPTIONS.     See  EXCEPTIONS    AND    BILLS   OF   EXCEP- 
TIONS, 3,  4. 

BILL  OF  REVIEW.     See  CHANCERY,  6,  7,  8. 

BONDS. 
Bond  without  a  condition. 

1.  As  to  its  binding  effect.  A  bond  which  recites  that  the  principal 
obligor  has  made  a  contract  with  the  obligee  to  receive  from  the  latter 
certain  teas  and  coffees,  sell  the  same,  pay  over  to  the  obligee  the  proceeds 
of  sales,  less  the  profits  of  the  obligor,  each  month,  and  make  complete 
settlement  each  thirty  days,  and,  without  any  condition  being  expressed, 
concludes,  "  then  this  obligation  shall  be  void,"  etc.,  creates  no  liability 
on  the  part  of  those  executing  the  same.     Fitzgerald  v.  Staples  et  al.  234. 

Appeal  bonds.     See  APPEAL  BONDS. 
Delivery  bond.     See  DELIVERY  BOND. 

BOUNDARIES. 

Of  the  manner  of  ascertaining. 

1.  Finding  corners  where  monuments  are  lost.  Where  the  original  monu- 
ments of  the  corners  of  sections  in  the  government  surveys  are  lost,  or 
can  not  be  found,  and  no  other  means  of  locating  them  can  be  had,  the 
plan  of  pro  rating  along  the  range  or  other  line  may  be  resorted  to,  as  the 
fairest  approximation  of  the  corners,  though  by  no  means  certain ;  but 
the  indications  from  such  a  process,  in  a  case  like  this,  are  far  less  reli- 
able than  the  circumstantial  evidence  found  in  tracing  the  field  note 
course  from  a  known  section  corner  east  or  west  to  a  point  where  that 
course  intersects  the  range  line.     Noble  v.  Chrisman.  186. 

2.  Result  of  former  suit  between  others  not  to  be  considered.  In  a  suit 
involving  the  original  location  of  the  north  line  of  a  section,  where  two 
corners  are  claimed  as  the  original  corner  of  the  section,  and  the  jury  are 
incidentally  informed  by  the  witnesses  of  a  prior  suit  between  different 
parties,  in  which  such  line  had  been  brought  in  question,  and  that  it  had 
been  decided  in  such  manner  the  surveyors  thought  it  was  settled  that 
one  of  the  corners  claimed  was  the  government  corner  for  one  township, 
and  the  other  corner  for  the  township  next  west,  the  court  should,  if 
asked,  instruct  the  jury  not  to  take  into  consideration  the  result  of  any 
former  suit  in  regard  to  the  north  line  of  such  section,  and  that  the  ver- 
dict in  such  case  has  nothing  to  do  with  the  issues  before  them.  Ibid. 
186. 

3.  Declarations  of  persons  acquainted  as  to  original  corners,  as  evidence. 
The  declarations  of  persons  who  have  since  died,  but  who  had  peculiarly 
good  means  of  knowledge  on  the  subject,  made  when  they  had  no  interest 
in  misrepresenting  the  truth,  on  questions  of  land  marks  and  boundaries, 
or  as  to  the  place  of  a  government  corner,  are  admissible  as  evidence  on 
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BOUNDARIES.     Of  the  manner  of  ascertaining.     Continued. 

the  question.  Such  declarations,  made  by  a  person  owning  a  tract  affected 
by  the  question  before  any  improvements  were  put  upon  the  adjoining 
lands,  are  admissible,  it  not  being  material  to  his  interest  whether  the 
line  is  a  little  further  north  or  south  in  such  case.  Noble  v.  Chrisman, 
186. 

4.  Estoppel  by  acquiescence.  In  a  contest  as  to  the  true  boundary  line 
east  and  west  between  two  quarters  of  land,  where  it  appears  that  the 
defendant,  as  the  owner  of  the  south  quarter,  first  improved  the  same,  if, 
at  the  time  he  built  his  north  line  of  fence,  there  was  then  a  controversy  as 
to  which  of  two  corners  was  the  true  one,  then,  so  far  as  the  question  of 
estoppel  is  concerned,  to  find  for  the  defendant  is  erroneous.     Ibid.  186. 

Line  between  counties  of  Rock  Island  and  Whiteside. 

5.  In  order  to  ascertain  the  boundary  line  between  the  counties  of 
Rock  Island  and  Whiteside,  it  is  necessary  to  fix  that  portion  of  the  line 
described  as  "  the  middle  of  the  Marais  d'Ogee  slough  or  creek."  It  ap- 
pears that  at  low  water,  at  a  point  nearly  equi-distant  between  the  Mis- 
sissippi river  and  Rock  river,  there  is  a  strip  of  dry  land  called  the 
"divide,"  running  nearly  north  and  south,  and  separating  the  waters  of 
the  two  rivers.  Thus,  except  in  high  water,  there  are  two  distinct 
sloughs,  one  communicating  with  Rock  river,  the  other  with  the  Mississippi 
river,  with  no  distinctly  marked  channel  between  them.  That  branch  of 
the  Rock  river  division  of  this  bayou  which  passes  to  the  south  of  Philleo 
island,  it  is  supposed,  was  originally  the  main  bayou,  and  the  thread  of 
the  stream,  when  the  waters  were  high  enough  to  flow  from  one  river  to 
the  other,  was  through  this  channel;  and  at  the  time  the  boundary  was 
established,  in  1831,  there  is  little  doubt  but  the  valley  south  of  that 
island  was  known  and  recognized  as  the  valley  of  the  Marais  d'Ogee. 
Then,  the  correct  mode  of  fixing  the  line  over  the  "divide,"  (which,  at 
high  water,  is  submerged,  and  over  or  across  which  the  thread  of  the 
stream  originally  passed,)  where  there  is  no  plain  difference  in  the  levels, 
is  to  follow  a  straight  line  between  the  nearest  points  known  to  be  in  the 
thread.  Where  there  is  a  palpable  difference  in  levels,  the  lowest  ground 
must  be  sought.     Rock  Island  County  v.  Sage,  582. 

6.  In  this  approximation  to  the  exact  line  called  "the  middle  of  the 
Marais  d'Ogee,"  it  was  considered  the  thread  of  the  stream  was  such  that 
the  lands  in  dispute  in  the  case  lie  to  the  north  and  east  of  the  line  be- 
tween the  two  counties,  and  therefore  within  the  bounds  of  Whiteside 
county.  The  lands  involved  in  the  litigation  were  situate  in  sections 
four  and  nine,  in  township  nineteen  north  of  range  three  east  of  the  fourth 
principal  meridian.     Ibid.  582. 

7.  Constitutionality  of  the  act  of  1854.  The  act,  having  relation  to  the 
boundary  line  between  the  counties  of  Rock  Island  and  Whiteside,  did  not 
undertake  to  ascertain  where  the  boundary  line  was,  but  to  substitute  one 
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BOUNDx\RIES.     Line  between  Rock  Island  and  Whiteside.     Continued. 
line  for  another,  and  this  without  the  sanction  of  the  voters  of  the  locality 
to  be  affected.     For  that  reason  the  act  was  in  contravention  of  sections 
two  and  four,  of  article  seven,  of  the  constitution  of  1848.     Rock  Island 
County  v.  Sage,  582. 

BURDEN  OF  PROOF.     See  EVIDENCE,  11,  12. 

CAPITAL  STOCK. 
Defined. 

And  of  its  taxation.     See  TAXATION,  17  to  29. 

CARRIERS. 
Delay  in  transportation. 

1.  Liability  therefor.  Where  a  railway  company  refused  to  furnish 
cars  for  the  transportation  of  grain  to  Cairo  during  the  war,  on  account 
of  the  large  accumulation  of  cars  on  its  track  at  that  point  waiting  to  be 
unloaded,  and  finally  furnished  cars  upon  the  promise  of  the  shipper  to 
unload  the  same,  which  was  not  done  either  by  him  or  the  consignee,  but 
refused,  it  was  held,  in  a  suit  against  the  company  to  recover  damages  for 
delay  in  transporting  the  grain,  the  jury  were  justified  in  finding  for 
the  defendant.      Cobb,  Christy  §  Co.  v.  Illinois  Central  Railroad  Co.  394. 

Whether  bound  to  carry  to  destination. 

2.  Although  goods  shipped  at  New  York  city  are  marked  to  the  con- 
signee at  Bloomington,  the  presumption  of  a  contract  to  carry  them  to  the 
latter  point  from  the  acceptance  of  the  same  so  marked,  may  be  contra- 
dicted and  overcome  by  proof  of  an  express  contract  to  carry  to  Chicago 
only.     Merchants'  Despatch  and  Trans.  Co.  v.  Moore,  186. 

3.  When  a  bill  of  lading,  given  on  the  acceptance  of  goods  by  a  car- 
rier, shows  they  are  to  be  forwarded  to  a  particular  place  only,  which  is 
short  of  their  place  of  destination,  and  the  consignor  has  been  a  frequent 
shipper  by  the  same  line,  and  was  in  the  habit  of  receiving  like  bills  of 
lading,  it  will  be  presumed  he  was  familiar  with  its  contents,  and  knew 
the  carrier  was  not  under  obligation  to  carry  the  goods  to  the  place  to 
which  they  were  marked,  and  if  promptly  carried  to  the  place  specified  in 
the  contract,  and  there  safely  stored,  and  they  are  burned  without  fault 
on  the  part  of  the  carrier,  no  recovery  can  be  had  of  him  for  the  loss. 
Ibid.  136. 

Carriers  of  passengers. 

4.  Liability  for  injury  to  passenger  going  off  boat.  Where  a  passenger 
on  a  steamboat,  on  its  stoppage  at  a  point  on  the  river  to  remain  for  two 
hours,  in  attempting  to  get  to  shore  on  the  staging  leading  from  the  boat 
to  the  shore,  was  struck  by  the  handle  of  a  loaded  box  of  coal  and  severely 
injured,  and  it  appeared  that  on  reaching   the  lower  deck  he  stopped  to 
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see  if  it  was  safe  to  go  off  on  the  staging,  and  saw  the  servants  of  the 
boat  going  off  and  coming  on  the  boat  bringing  coal  on  board  in  boxes, 
those  having  loaded  boxes  coming  in  on  the  forward  staging,  and  those 
going  off  with  empty  boxes  on  the  after  staging,  which  was  placed  close 
by  the  side  of  the  other,  and,  perceiving  no  danger,  started  to  go  to  the 
shore  on  the  after  staging,  following  the  servants  going  out  with  an  empty 
box,  and  other  servants,  coming  on  the  forward  staging  with  a  loaded  box, 
just  before  meeting  him  crossed  over  to  the  staging  he  was  on,  and,  com- 
ing at  a  rapid  speed,  struck  him,  inflicting  the  injury,  it  was  held,  that 
the  company  owning  and  running  the  boat  was  liable  to  him  in  damages 
for  the  injury  caused  by  the  negligence  of  its  servants.  Keokuk  Northern 
Line  Packet  Co.  v.  True,  608. 

5.  Reasonableness  of  rule  or  regulation  of  steamboat.  When  a  steamboat 
lands  at  a  city,  there  to  remain  for  two  hours,  the  court  say,  if  the  com- 
pany operating  the  boat  had  a  rule  or  regulation  requiring  a  passenger  to 
a  more  distant  point  to  remain  in  the  cabin,  and  not  go  on  shore  on  the 
staging  put  out,  under  penalty  of  being  run  over  by  its  servants,  they  are 
not  prepared  to  hold  the  same  reasonable  or  obligatory  on  the  passenger. 
Ibid.  608. 

6.  Degree  of care  required  for  safety  of passenger.  A  steamboat  company, 
as  a  carrier  of  passengers  for  hire,  is,  through  its  officers  and  servants, 
bound  to  the  utmost  practicable  care  and  diligence  to  carry  its  passen- 
gers safely  to  their  place  of  destination,  and  to  use  all  reasonably  practi- 
cable care  and  diligence  to  maintain  among  the  crew  of  the  boat,  including 
deck  hands  and  roustabouts,  such  a  degree  of  order  and  discipline  as  may 
be  requisite  for  the  safety  of  its  passengers.     Ibid.  608. 

7.  Leaving  boat  and  going  ashore  not  negligence  or  wrongful  on  part  of 
a  passenger.  Where  a  steamboat  lands  at  a  place  to  remain  there  for  two 
hours,  and  puts  out  its  staging  to  enable  persons  to  get  on  and  off  the  boat, 
it  is  not  reasonable  to  hold  that  a  passenger  should  remain  on  board  all 
the  time  of  the  stay,  and  by  attempting  to  go  on  shore,  observing  due 
prudence  and  care,  he  will  not  be  guilty  of  any  wrong  or  negligence, 
depriving  him  of  a  right  of  recovery  for  a  personal  injury  carelessly  or 
recklessly  inflicted  on  him  by  the  employees  of  the  boat.     Ibid.  608. 

8.  Where  a  steamboat  lands  at  a  place,  and  staging  is  put  out  to  the 
shore  so  that  persons  may  pass  to  and  from  the  boat  without  danger  of 
injury,  provided  the  boat  hands  should  exercise  ordinary  care  and  pru- 
dence, there  is  nothing  requiring  the  exercise  of  more  than  ordinary  care 
in  a  passenger  while  attempting  to  go  ashore  on  the  staging.     Ibid.  608. 

CERTIORARI. 

At  common  law. 

1.  When  the  proper  remedy.  The  fact  that  evidence,  other  than  that 
afforded  by  the  record  of  an  inferior  tribunal,  can  not  be  heard  on  ceriio- 
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rari,  at.  common  law,  does  not  deprive  the  circuit  court  of  jurisdiction. 
There  may  be  cases  in  which  the  illegal  action  of  the  inferior  tribunal  can 
not  be  reached  in  this  proceeding,  as,  where  resort  must  be  had  to  extrinsic 
evidence  to  show  the  illegality.     Miller  et  al.  v.  Trustees  of  Schools,  26. 

2.  Where  the  illegality  of  the  action  of  school  trustees,  in  uniting 
school  districts,  appears  upon  the  face  of  the  proceedings,  it  is  error  to 
dismiss  a  writ  of  certiorari  to  review  their  action,  there  being  no  provision 
made  to  review  the  same  by  appeal,  where  they  have  created  new  districts, 
or  consolidated  two  or  more  old  ones  into  a  new  one.     Ibid.  26. 

3.  The  common  law  writ  of  certiorari  may  issue  from  the  circuit  court 
to  all  inferior  tribunals  and  jurisdictions,  in  cases  where  they  exceed 
their  jurisdiction,  or  where  they  proceed  illegally,  and  there  is  no  appeal 
or  other  mode  of  directly  reviewing  their  proceedings.     Ibid.  26. 

4.  Former  decision.  The  expression  in  Trumbo  v.  The  People,  75  111. 
561,  in  relation  to  testing  the  legality  of  the  formation  of  a  school  district, 
by  an  information,  in  the  nature  of  a  quo  warranto,  was  not  intended  to 
decide  that  the  common  law  writ  of  certiorari  was  not  a  proper  remedy 
to  test  such  fact.     Ibid.  26. 

5.  Not  a  writ  of  right.  The  common  law  writ  of  certiorari,  when  used 
for  the  purpose  of  correcting  the  proceedings  of  inferior  tribunals,  is  not 
a  writ  of  right,  but  it  issues  only  upon  application  to  the  court  upon  spe- 
cial cause  shown ;  and  when  great  public  detriment  or  inconvenience  may 
result  from  interfering  with  their  proceedings,  the  writ  should  be  denied. 
Trustees  of  Schools  v.  School  Directors,  100. 

6.  How  far  discretionary.  The  discretion  in  the  circuit  court  to  grant 
the  writ  of  certiorari  will  not  extend  to  a  case  where,  by  law,  it  clearly 
ought  not  to  be  granted.  The  discretion  is  not  an  arbitrary  one,  but  one 
to  be  exercised  in  subordination  to  legal  principles,  and  when  not,  its 
exercise  may  be  reviewed  in  this  court.     Ibid.  100. 

7.  Not  allowed  after  unreasonable  delay.  A  writ  of  certiorari,  to  review 
the  action  of  trustees  of  schools  in  detaching  territory  from  a  school  dis- 
trict and  adding  it  to  another,  ought  not  to  be  granted  after  the  lapse  of 
three  years,  and  if  granted  should  be  quashed  for  laches  in  presenting  the 
petition.     Ibid.  100. 

Under  the  statute. 

8.  Of  the  diligence  required  in  respect  to  an  appeal.  It  is  not  sufficient 
to  authorize  the  issuing  of  a  writ  of  certiorari,  that  a  party  has  used  rea- 
sonable diligence  to  effect  an  appeal,  without  success.  The  language  of 
the  statute  requires  that  he  should  show  it  was  out  of  his  power  to  have 
taken  an  appeal  in  the  ordinary  way.      Toion  of  Waverly  v.  Kemper,  579. 

9.  So,  where  a  party  against  whom  a  judgment  had  been  rendered 
before  a  justice  of  the  peace,  in  his  endeavor  to  take  an  appeal  to  the  cir- 
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cuit  court,  sent  his  appeal  bond,  duly  executed,  to  his  attorney  by  mail,  it 
was  held,  although  the  appeal  bond  was  mailed  in  such  time  that  in  the 
usual  course  of  transmission  it  should  have  reached  the  attorney  in  proper 
time  for  filing,  yet,  if  the  bond  failed  to  reach  its  destination  in  proper 
time  for  the  purposes  of  the  appeal,  there  was  not  such  diligence  as  would 
authorize  a  writ  of  certiorari.  The  party  might  have  taken  his  bond  in 
person,  and  filed  it  in  the  office  of  the  clerk  of  the  circuit  court.  Choosing 
to  send  it  by  mail,  he  took  the  hazards  of  his  success.  Town  of  Waverly 
v.  Kemper,  579. 

CHANCERY. 
Amended  supplemental  bill. 

1.  After  original  bill  dismissed.  After  a  suit  in  chancery  has  been  dis- 
missed, it  is  too  late  to  file  an  amended  supplemental  bill,  and,  if  filed,  it 
does  not  become  a  part  of  the  proceedings  dismissed.  There  is  no  error 
in  striking  it  from  the  files,  especially  where  it  shows  no  right  to  equitable 
relief,  if  treated  as  the  commencement  of  a  new  suit.  Emory  v.  Keighan 
et  al.  516. 

Objection  to  the  right  to  sue. 

2.  When  and  in  what  manner  to  be  made.  The  general  rule  is,  that  if  a 
bill  is  bad  on  demurrer,  the  court  will  not  grant  relief  on  the  hearing, 
though  the  defendant  answers.  An  objection,  such  as  that  there  is  a 
complete  remedy  at  law,  comes  too  late  when  made  on  the  hearing,  for  the 
first  time.  In  such  cases  the  objection  must  be  taken  either  by  demurrer 
to  the  bill  or  in  the  answer.     Ryan.  Admr.  v.  Duncan  et  al.  144. 

Jurisdiction — remedy  at  law. 

3.  Generally.  When  there  is  a  complete  remedy  at  law,  a  court  of 
equity  will  not  assume  jurisdiction  and  take  the  case  from  a  court  of  law. 

Wells  v.  Lammey  et  al.  174. 

4.  Settling  legal  title.  The  question  whether  land  sold  for  taxes  was 
subject  to  taxation  and  properly  sold  for  non-payment  of  taxes,  and 
whether  twenty  years  possession  under  the  tax  title  can  be  relied  on  to 
defeat  a  subsequent  patent  issued  after  surrender  of  the  one  first  issued, 
and  whether  the  tax  title  is  valid,  are  all  questions  of  law,  that  may  be 
determined  in  an  action  of  ejectment,  and  consequently  a  court  of  equity 
has  no  jurisdiction  to  settle  the  rights  of  the  parties  holding  under  the 
last  patent  and  under  the  tax  title.     Ibid.  174. 

5.  For  squandering  of  school  funds.  If  school  directors  squander  the 
funds  of  their  district,  or  appropriate  them  to  unauthorized  purposes, 
there  is  a  complete  remedy  at  law  against  them,  and  hence  a  court  of 
equity  has  no  jurisdiction  to  interfere.  Moore  et  al.  v.  Fessenbeck  et  al. 
422. 
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CHANCERY.     Continued. 
Bill  of  review. 

6.  Who  may  maintain  the  bill.  Persons  not  parties  to  a  bill  in  chancery, 
and  who  are,  consequently,  not  affected  by  the  'decree  therein,  can  not 
maintain  a  bill  of  review.     Goodrich  et  al.  v.  Thompson,  Adrnr.  206. 

7.  Requisites  of  the  bill.  It  is  indispensably  necessai-y  to  a  bill  of  re- 
view, that  the  former  bill,  and  the  proceedings  therein,  and  the  decree, 
be  fully  set  out  or  stated.     A  synopsis  thereof  is  not  sufficient.     Ibid.  206. 

8.  Does  not  lie  to  defects  obnoxious  to  demurrer.  If  a  bill  in  chancery  is 
defective,  advantage  should  be  taken  by  demurrer,  and  not  by  bill  of 
review.     Ibid.  206. 

Allowing  answer  after  final  decree. 

9.  Meaning  of  the  statute.  It  is  doubtful  whether  section  17  of  the 
chancery  code,  which  provides  for  allowing  a  defendant  to  file  his  answer 
at  the  next  term  after  decree,  upon  showing  cause  and  paying  costs,  has 
reference  to  a  decree  ordering  a  bill  to  be  taken  for  confessed,  or  to  final 
decree.     Smith  v.  Britienham,  291. 

10.  How  far  a  matter  of  discretion.  The  vacating  or  opening  of  decrees, 
and  allowing  a  defense  to  the  merits,  is  a  matter  within  the  sound  legal 
discretion  with  which  circuit  courts  are  clothed,  that  will  not  be  reviewed 
in  an  appellate  court,  except  on  such  abuse  as  may  work  palpable  injus- 
tice.    It  is  not  a  matter  of  right.     Ibid.  291. 

11.  Where  a  defendant  in  chancery  has  been  duly  served  with  process, 
and  has  notice  of  every  step  in  the  cause,  and  has  every  opportunity 
afforded  him  of  making  a  defense,  and  he  deliberately  elects  not  to  appear 
and  defend,  and,  after  decree  pro  confesso,  is  notified  of  the  taking  of  proof 
before  the  master,  and  refuses  to  attend,  there  is  no  abuse  of  discretion  in 
refusing  to  allow  him  to  answer  and  defend  after  final  decree  is  entered 
against  him.     Ibid.  291. 

12.  Conditions  to  letting  in  defense.  On  application  to  vacate  a  decree 
rendered  on  default,  the  defendant  must  present  an  answer,  showing  a 
meritorious  defense,  or  obtain  time  to  prepare  it;  and  this  must  be  accom- 
panied by  an  affidavit  of  its  truth,  and  showing  diligence,  and  all  reason- 
able effort  to  answer  and  make  his  defense,  and  a  sufficient  excuse  for 
not  doing  so  in  time  to  prevent  the  default  and  final  decree.  Burge  v. 
Burge,  164. 

13.  Where  no  diligence  to  appear  and  defend  in  a  suit  for  a  divorce  is 
shown,  and  the  only  excuse  given  for  not  doing  so  is,  that  the  party  did 
not  know  the  cause  would  be  tried  at  the  return  term,  and  no  answer  is 
presented,  there  is  no  error  in  refusing  to  open  the  decree  and  allow  a 
defense,  even  if  the  allowance  of  such  application  was  not  a  matter  of 
discretion.     Ibid.  164. 
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CHANCERY.     Continued. 
Rescission  of  contracts. 

14.  For  fraud  in  exchange  of  lands.  Where  a  party,  by  false  and  fraud- 
ulent representations  as  to  the  situation,  quality  and  value  of  Texas  lands, 
procures  a  party  to  convey  to  his  father-in-law  lands  in  this  State  in  ex- 
change for  the  Texas  lands,  the  latter  being  a  party  to  the  fraud,  a  court 
of  equity  will  restore  the  injured  party  to  his  legal  rights,  by  rescinding 
the  contract.      Vandyke  et  al.  v.   Walton  et  al.  444. 

15.  Court  not  bound  to  adjust  equities  between  participants  in  fraud.  On 
bill  to  rescind  a  contract  for  the  exchange  of  lands,  for  fraud  practiced 
by  the  defendants,  the  latter  will  not  have  such  a  standing  as  to  require 
the  court  to  adjust  nicely  the  equities  between  them,  in  decreeing  a  re- 
conveyance of  the  lands  they  gave  in  the  exchange.     Ibid.  444. 

Reforming  deed  for  fraud. 

16.  As  to  procuring  terms  inserted  not  agreed  upon.  Where  the  terms  of 
a  deed  are  agreed  on,  and  the  parties  go  to  a  conveyancer  and  state  such 
terms,  to  enable  him  to  draft  the  deed,  and  the  grantor,  afterwards,  with- 
out the  knowledge  of  the  grantee,  gives  other  directions  as  to  the  terms 
to  be  inserted,  which  are  followed,  and  the  grantee  accepts  the  deed,  sup- 
posing it  to  be  drawn  as  agreed  on,  a  court  of  equity  will  reform  the  deed, 
the  proceeding  being  a  fraud  upon  the  grantee.     Bergen  v.  Fbey,  269. 

Agreement  to  pat  debt  of  another. 

17.  Loss  to  debtor  by  non-payment  in  the  forfeiture  of  a  collateral — adjust- 
ment of  equities.  Where  a  complainant  induced  a  defendant  to  borrow 
$300,  and  give  his  note  therefor,  secured  by  the  assignment  of  a  note  of 
$1000,  held  by  the  defendant  as  collateral  security,  agreeing  to  forfeit 
such  collateral  if  prompt  payment  was  not  made  of  the  $300  note,  and  the 
complainant  agreed  with  the  defendant  to  pay  the  same,  but  did  not, 
whereby  the  defendant  lost  the  collateral,  it  was  held,  that  if  the  defend- 
ant recovered  judgment  against  the  complainant  for  $1000,  the  damage 
sustained  by  loss  of  the  collateral,  without  paying  the  $300  note,  the  com- 
plainant, on  bill  in  equity  to  have  the  judgments  of  defendant  against 
him  satisfied,  was  entitled  to  be  credited  with  the  $300.  Rea  v.  Forrest, 
275. 

Stale  claims. 

18.  Clear  proof  required.  A  court  of  equity  will  not  readily  lend  its 
aid  to  establish  a  stale  claim  made  many  years  after  the  transaction  out 
of  which  it  arises,  and  after  the  death  of  the  party  whose  estate  is  sought 
to  be  charged,  without  the  clearest  proof  of  its  justness.  Railsback  et  al. 
v.   Williamson  et  al.  494. 

Setting  aside  sale  under  decree. 

19.  No  evidence  in  the  record — presumption.  In  the  absence  from  the 
record  of  any  evidence  in  support  of  an  application  to  set  aside  a  sale  had 
under  a  decree  of  foreclosure,  for  certain  alleged  irregularities  therein, 
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CHANCERY.     Setting  aside  sale  under  decree.     Continued. 

the  decision  of  the  court  below  denying  the  application  will  be  affirmed. 
In  such  case  it  will  be  presumed  no  testimony  was  heard.     Goodrich  et  at. 
v.  Thompson,  Admr.  547. 
Only  proper  evidence  considered. 

20.  In  chancery  cases,  the  court  considers  the  proper  evidence  before 
it  and  determines  from  that  alone ;  and  this  court  will  presume  that  a 
decree  is  based  upon  such  evidence,  without  regard  to  such  as  is  improper 
or  irrelevant.     Tunnison  v.  Chamblin  et  al.  378. 

Preserving  the  evidence. 

21.  Where  the  record  of  a  chancery  suit  shows  that  oral  evidence  was 
heard  on  the  hearing,  and  the  finding  of  the  facts  by  the  court  is  sufficient 
to  support  the  decree,  it  will  not  be  reversed.  In  such  case,  it  is  presumed 
that  the  oral  proofs  did  support  the  findings.  Ehoades  et.al.  v.  Rhoades, 
139. 

Removing  cloud  upon  title. 

22.  Eight  of  an  administrator  in  that  regard.  See  ADMINISTRATION 
OF  ESTATES,  6. 

Sale  and  conveyance  under  decree. 

23.  Approval  of  sale  sufficient,  without  approval  of  deed.     See  SALES,  10. 

Who  affected  by  decree. 

24.  As  to  parties  whose  rights  are  not  litigated.     See  DECREE,  2. 

CHANGE  OP  VENUE.  See  VENUE,  1,  2. 

CHARACTER. 

When  subject  to  investigation.     See  CRIMINAL  LAW,  6. 

CHATTEL  MORTGAGES.     See  MORTGAGES,  11  to  19. 

CHILDREN. 

Custody,  in  case  of  divorce.     See  DIVORCE,  9,  10. 

CIRCUIT  JUDGES. 
Tenure  of  office. 

1.  As  to  additional  judges  provided  by  act  of  June  2,  1876.  The  consti- 
tutional provision  fixing  the  term  of  office  of  circuit  judges  at  six  years, 
in  no  manner  affects  the  tenure  of  office  of  the  additional  judge  or  judges 
to  be  elected  on  establishing  the  system  authorized  under  sec.  15,  art.  6, 
of  the  constitution,  but  thereafter  all  judges  elected  will  hold  their  offices 
six  years.     The  People  v.  Wall,  75. 

COLOR  OF  TITLE.     See  LIMITATIONS,  1. 
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CONFLICT  OF  LAWS. 

The  sajie  corporation  created  by  two  states. 

1.  By  lohich  State  incorporated.  The  States  of  Illinois  and  Missouri 
have  no  power  to  unite  in  passing  any  legislative  act,  and  can  not  fuse 
themselves  into  a  single  sovereignty,  and  as  such  create  a  body  politic 
which  shall  be  a  corporation  of  the  two  States,  without  being  a  corporation 
of  each  State,  or  of  either.  Quincy  Railroad  Bridge  Co.  v.  County  of  Adams, 
615. 

2.  The  legislation  of  a  State  bordering  on  this  can  not  have  the  least 
effect  in  creating  a  corporation  in  this  State.  Where  a  company  was 
chartered  by  this  State  to  build  a  bridge  across  the  Mississippi  river  at 
a  given  place,  and  a  similar  charter  was  granted  by  the  State  of  Missouri 
for  the  same  purpose,  and  the  two  companies  consolidated,  and  the  con- 
solidation was  recognized  and  approved  by  the  legislature  of  this  State, 
it  was  held,  that  the  only  proper  status  of  the  company  was,  that  it  is  an 
association  incorporated  in  and  by  each  of  the  States,  and  when  acting  as 
a  corporation  in  either  of  the  States,  it  acts  under  the  authority  of  the 
charter  of  the  State  in  which  it  is  then  acting,  and  that  only,  the  legisla- 
tion of  the  other  State  having  no  operation  beyond  its  territorial  limits. 
Ibid.  615. 

8.     Of  the  taxation  of  such  companies  in  this  State.     See  TAXATION,  29. 

CONSIDERATION. 

Of  its  sufficiency. 

1.  Giving  toion  lots  in  payment  of  subscription  for  a  church.  Where  the 
owner  of  lots  offered  to  give  two  of  them  in  payment  of  his  subscription 
to  a  church,  of  $50,  in  1829  or  1830,  which  at  that  time  was  the  full  value 
of  the  lots,  and  the  offer  was  accepted  and  his  subscription  marked  paid,  and 
the  church  society  went  into  possession  and  built  a  church  edifice  thereon' 
and  the  owner,  when  asked  for  a  deed,  replied  he  would  (and  did)  mark 
on  the  plat  of  the  addition  made  by  him,  that  the  lots  were  donated  for  the 
use  of  the  church,  it  was  held,  that,  aside  from  the  entry  on  the  plat,  the 
church  acquired  an  equitable,  unconditional  title,  and  the  right  to  a  full 
title,  by  taking  the  lots  in  payment  of  the  subscription,  and  had  the  right 
to  dispose  of  them.     Enos  et  al.  v.  Chesnut  et  al.  590. 

2.  To  support  a  deed.  Although  no  money  is  paid  for  a  deed  for  land, 
yet,  if  it  is  given  in  payment  or  to  secure  an  indebtedness  of  the  grantee's 
father,  this  will  be  ample  consideration  to  support  it  and  to  pass  the  legal 
title.     Tunison  v.  Chamblin  et  al.  378. 

CONSTITUTIONAL  LAW. 
Rule  of  construction. 

1.     Words,  when  found  in  a  constitution,  as  well  as  in  a  statute,  are  to 
be  understood  in  their  ordinary  signification.     That  which  is  plainly  ex- 
pressed admits  of  no  construction.     The  People  v.  Wall,  75. 
41—88  III. 
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CONSTITUTIONAL  LAW.      Continued. 
Time  of  exercising  power. 

2.  Where  the  constitution  confers  a  power  upon  the  legislature  with- 
out limitation  as  to  the  time  of  its  exercise,  it  may  be  exercised  at  any 
time.     The  People  v.   Wall,  75. 

Extent  of  legislative  power. 

3.  It  is  an  undeniable  principle  that,  unless  prohibited,  the  General 
Assembly  possesses  plenary  power  in  all  matters  of  legislation.    Ibid.  75. 

Creating  new  and  larger  circuits. 

4.  Constitutionality  of  act  of  June  2,  1877.  See  JUDICIAL  CIRCUITS, 
1,  2,  3,  4. 

Tenure  of  office — circuit  judges. 

5.  As  to  additional  judges  provided  by  act  of  June  2,  1877.  See  CIRCUIT 
JUDGES,  1. 

Municipal  subscriptions. 

6.  Prohibited  under  constitution  of  1870.  See  MUNICIPAL  SUBSCRIP- 
TIONS AND  BONDS,  1,  2. 

Creation  of  municipal  indebtedness. 

7.  Without  the  consent  of  the  proper  corporate  authorities.  See  MUNICI- 
PAL INDEBTEDNESS,  1. 

Rule  of  uniformity  in  taxation. 

8.  Hoio  affected  by  allowing  credits  and  deductions.     See  TAXATION,  2. 
Validating  void  election. 

9.  Power  of  the  legislature.  See  MUNICIPAL  SUBSCRIPTIONS  AND 
BONDS,  13,  14. 

Boundary  line  between  counties. 

10.  Constitutionality  of  act  of  1854  concerning  the  boundary  line  between 
the  counties  of  Rock  Island  and  Whiteside.     See  BOUNDARIES,  7. 

CONTRACTS. 

Of  the  parties  to  a  contract. 

1.  Whether  the  contract  of  corporation  or  persons  signing.  A  promissory 
note,  commencing,  "ninety  days  after  date  I  promise  to  pay  to,"  etc.,  and 
signed  A  B  and  C  D,  "  school  trustees,"  is  the  individual  note  of  the  per- 
sons signing  the  same,  the  words  "school  trustees,"  being  simply  descriptio 
personarum,  and  is  not  the  note  of  any  school  corporation.  Trustees  of 
Schools  v.  Rautenberg,  219. 

Whether  a  sale  or  a  lease. 

2.  Where  a  sewing  machine  was  delivered  under  a  writing  purporting  to 
hire  the  same  at  $5  per  month,  the  company  agreeing  that  when  $85  was 
paid  in  such  monthly  advances,  or  otherwise,  to  sell  and  deliver  the  ma- 
chine under  a  receipted  bill  of  sale,  it  was  held,  that  the  writing  showed 
a  sale,  and  that  the  machine  was  liable  to  attachment  against  the  pur- 
chaser.    Lucas  v.  Campbell  el  al.  447. 
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CONTRACTS.     Whether  a  sale  or  a  lease.      Continued. 

3.  Under  such  a  sale,  if  the  vendor  regains  possession  before  any  liens 
attach,  he  will  be  possessed  of  not  only  the  property,  but,  the  title,  as 
against  creditors  of  the  purchaser,  when  property  is  taken  in  default  of 
payment.     Lucas  v.  Campbell  et  al.  447. 

Conditional  undertaking  to  pay  debt  of  another. 

4.  Liability  thereon.  Where  a  party  entered  into  a  contract  with  a 
railway  company  to  pay  all  its  liabilities  and  that  of  its  officers,  and  in 
which  it  was  provided  the  amount  to  be  paid  on  the  debts  of  the  company 
might  be  paid  out  of  the  proceeds  of  certain  township  and  county  bonds 
that  might  be  issued  in  payment  of  subscription,  which  such  party  was 
to  have,  it  was  held,  that  he  could  not  be  held  liable  to  a  creditor  of  the 
company  without  proof  of  the  issue  and  delivery  to  him  of  such  bonds,  it 
not  being  an  absolute  agreement  to  pay  such  debts,  but,  a  contract  to  pay 
from  the  proceeds  of  a  specified  fund.     Snell  et  al.  v.  Cheney,  258. 

Of  a  new  contract. 

5.  As  a  satis/action  of  loss  under  one  prior  thereto.  Where  a  party  under 
a  contract  giving  him  the  exclusive  right  to  sell  machines  in  a  specified 
territory,  after  finding  that  another  agent  is  selling  in  his  territory,  accepts 
a  new  contract  for  selling  in  other  territory  in  lieu  of  the  first,  this  will 
operate  as  a  satisfaction  of  any  loss  sustained  under  the  first  one.  Farrar 
et  al.  v.  Toliver,  408. 

Promissory  note  for  dower  interest. 

6.  Principal  as  well  as  interest  collectible.  Where  a  person  died,  leaving 
three  children  and  a  widow,  and  certain  real  estate  in  which  the  widow 
was  entitled  to  dower,  and  by  consent  of  all  the  land  was  sold  and  the 
proceeds  divided,  each  child  giving  his  note  to  the  widow  for  $600,  one 
of  whom  refused  to  pay  his  note,  it  was  held,  that  the  widow  was  entitled 
to  collect  the  principal  as  well  as  the  interest  on  the  note,  the  note  having 
been  given   for  the  price  of  her  dower  in   the  lands   sold.       Voorhies  v. 

Voorhies,  533. 
Sale  of  grain  for  future  delivery. 

7.  Whether  a  gambling  contract.  Where  wheat  is,  in  fact,  purchased 
by  the  plaintiff  for  the  defendant,  upon  contract  between  them,  the  fact 
that  it  is  to  be  delivered  at  a  future  day  does  not  bring  the  transac- 
tion within  the  prohibition  of  the  statute  in  relation  to  gambling  contracts. 
Cole  et  al.  v.  Milmine  et  al.  349. 

Construction  of  contracts. 

8.  General  rule.  A  court  of  law  has  no  right  to  presume  contracting 
parties  intended  to  insert  in  a  written  contract  a  provision  other  or  dif- 
ferent from  that  which  the  plain  language  used  would  indicate,  and  then 
give  a  construction  to  the  contract,  which  would  only  be  legitimate  if  the 
contract  contained  the  supposed  omitted  provision.  Fitzgerald  v.  Staples 
et  al.  234. 
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CONTRACTS.     Continued. 
Contracts  construed. 

9.  As  to  the  right  to  abandon  work.  Where,  under  a  written  contract, 
the  plaintiff  was  to  bore,  drill  and  tube  a  hole  two  inches  in  diameter,  on 
the  land  of  the  defendant,  at  a  point  to  be  indicated,  for  a  compensation 
agreed  upon,  with  a  proviso,  that  if  the  plaintiff  "  should  strike  what  is 
known  as  conglomerate  or  iron  stone  before  he  reached  300  feet,  he  might 
abandon  the  work,"  and  in  that  event  he  was  to  receive  a  ratable  propor- 
tion of  the  contract  price,  and  by  another  provision  the  plaintiff,  at  the 
option  of  defendant,  was  to  bore  any  number  of  feet,  not  exceeding  400, 
at  the  rate  of  $4  per  foot  above  300  feet,  and  it  appeared  the  object  was  to 
find  coal,  and  that  coal  is  never  found  under  conglomerate  or  iron  stone, 
it  was  held,  that  plaintiff  was  at  liberty  to  abandon  the  work  on  coming 
to  that  description  of  rock  formation,  no  matter  at  what  depth  it  was  found, 
and  that  the  option  reserved  to  defendant,  to  have  the  boring  continued 
not  exceeding  400  feet,  was  contingent  upon  the  event  this  kind  of  stone 
was  not  first  reached.     Lambert  v.  Fuller,  260. 

Rescission  of  contracts. 

10.  Changing  character  of  employment.  When  two  parties  contract  to 
act  as  agents  to  canvass  for  and  sell  sewing  machines  for  a  company  in  a 
particular  locality,  and  the  company  withdraws  them  from  such  place, 
they  will  have  the  right  to  rescind  the  contract  and  cease  to  act;  but  if 
they  have  given  a  bond,  with  sureties,  for  the  performance  of  their  duties, 
which  reserves  to  the  company  the  right  to  change  the  character  of  the 
employment  within  the  scope  of  the  business  of  the  company,  they  will 
not  have  the  right  to  rescind,  although  directed  to  canvass  in  a  different 
locality.     Howe  Sewing  Machine  Co.  v.  Layman  et  al.  39. 

11.  In  case  of  mutual  misunderstanding.  If  a  party  wishes  to  rescind  a 
contract  where  there  is  a  mutual  misunderstanding  of  its  terms,  and  under 
which  the  other  party  has  paid  money  to  his  creditor,  and  left  with  such 
creditor  his  clue  bill  to  him,  he  must  first  direct  the  creditor  receiving  the 
money  and  holding  the  due  bill  to  return  the  same.  Shores,  Dunham  $ 
Co.  v.  Barker,  212. 

12.  As  to  sale  of  land — on  rescission  by  vendor  for  non-payment — relative 
rights  of  the  parties.     See  VENDOR  AND  PURCHASER,  3,  4. 

In  case  or  mutual  misunderstanding. 

13.  Rights  of  the  parties — necessity  for  rescinding.  Where  an  accepted 
order  was  transferred  to  a  defendant  under  a  supposed  contract,  as  to 
which  there  was  a  mutual  misunderstanding  of  its  terms,  the  defendant 
understanding  that  he  was  to  pay  the  debt  the  owner  owed  a  third  person, 
then  holding  the  order  as  collateral  security,  and  give  the  owner  a  receipt 
for  such  debt,  and  also  for  what  the  owner  owed  the  defendant,  and  to 
pay  him  the  balance  of  the  order  when  collected,  while  the  owner  under- 
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stood  the  defendant  was  to  give  his  note  for  such  balance,  payable  abso- 
lutely, and  the  defendant  paid  the  debt  of  the  holder,  and  left  with  him  a 
due  bill  for  the  owner,  payable  when  the  order  was  collected,  which  was 
refused,  it  was  held,  that  the  owner  of  the  order  could  not.  recover  from 
the  defendant  the  balance  of  the  order,  without  first  ordering  the  return 
of  the  money  paid  and  the  due  bill,  and  rescinding  the  transaction.  Shores, 
Dunham  fy  Co.  v.  Barker,  212. 
Of  a  bond  without  a  condition. 

14.     As  to  its  binding  effect.     See  BONDS,  1. 

CONVERSION.     See  TROVER,  4. 

CONVEYANCES. 

Of  the  consideration. 

1.  To  support  a  deed.     See  CONSIDERATION,  2. 

Of  the  delivery  of  a  deed. 

2.  Presumption.  Where  a  deed,  duly  executed,  is  found  in  the  hands 
of  the  grantee,  there  is  a  strong  implication  that  it  has  been  delivered, 
and  only  clear  and  convincing  evidence  can  overcome  the  presumption. 
The  unsupported  evidence  of  the  grantor,  some  fifteen  or  twenty  years 
after  the  date  of  the  deed,  can  not  be  received  to  rebut  such  presumption. 
Tunison  v.  Chamblin  et  al.  378. 

Condition  as  to  time  of  taking  effect. 

3.  Construed.  A  condition  in  a  deed,  "  that  this  conveyance  shall  not 
take  effect  until  the  plat  of  this  town  of  Topeka  shall  be  recorded,  but 
shall  take  effect  from  such  recording,"  requires  more  than  the  mere  spread- 
ing of  a  plat  on  the  record.  It  is  only  satisfied  when  the  plat  is  made, 
acknowledged  and  recorded  in  the  manner  required  by  the  statute,  so  as 
to  become  valid  and  binding  as  a  town  plat.     Thomas  v.  Eckard  et  al.  593. 

Deed  to  trustees  for  benefit  of  creditors. 

4.  What  interest  passes — and  whether  subject  to  execution.  Where  prem- 
ises were  conveyed  in  trust  to  trustees  to  be  held  for  the  benefit  of  certain 
creditors  of  a  railroad  company,  with  power  to  sell  the  property  for  the 
payment  of  such  creditors,  it  was  held,  that  the  company  took  no  legal 
title  to  the  land,  or  any  such  interest  as  could  be  sold  on  execution,  and 
that  the  same  could  not  be  sold  on  execution  against  the  creditors  of  the 
company.     Ibid.  593. 

Sheriff's  deed. 

5.  When  made  after  judgment  lien  has  expired — effect  as  to  judgment  debtor 
and  volunteers  under  him — and  as  against  intermediate  purchasers.  See 
SHERIFF'S  DEED,  1. 
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Under  township  organization. 

1.  The  electors  of  the  town  are  the  corporate  authorities.  See  MUNICI- 
PAL SUBSCRIPTIONS  AND  BONDS,  16. 

CORPORATIONS. 

Doing  business  in  Chicago. 

1.  Amount  of  capital  required — the  statute  construed.  An  insurance  com- 
pany organized  under  a  prior  special  charter,  with  power  to  transact 
business  in  this  State  with  a  capital  stock  not  less  than  $50,000,  with  the 
privilege  of  increasing  the  same  to  $300,000,  may  rightfully  establish  an 
agency  in  the  city  of  Chicago  with  a  capital  less  than  $150,000.  The 
People  v.  Empire  Fire  Ins.  Co.  309. 

2.  Section  6,  of  chapter  73,  Rev.  Stat.  1874,  prohibiting  joint  stock 
companies  from  establishing  agencies  in  the  city  of  Chicago  for  the  trans- 
action of  business  in  that  city  with  a  less  capital  than  $150,000  actually 
paid  in,  is  intended  to  include  such  companies  as  may  organize  under  the 
general  laws  of  the  State;  while  it  is  the  intention  of  section  19  to  allow 
companies  acting  under  existing  special  charters  to  continue  business 
with  the  amount  of  capital  authorized  by  their  respective  charters.  The 
two  sections  were  designed  for  two  distinct  classes  of  corporations.  Ibid. 
309. 

Railway  corporations. 

3.  Powers  before  stock  subscribed.  A  railway  corporation  formed  under 
the  general  act  of  March  1,  1872,  or  the  charter  directors,  can  do  such 
acts  only  as  are  necessary  to  set  the  association  in  motion  as  a  corpora- 
tion, until  the  whole  number  of  shares  of  capital  stock  fixed  in  its  articles 
of  association  have  been  subscribed.  Until  that  is  done,  they  can  not 
make  contracts,  or  incur  liabilities  for  the  construction  of  the  contemplated 
road,  in  which  no  one  of  them  may  have  had  a  pecuniary  interest  as  a 
stockholder.     Allman  v.  Havana,  Rantoul  and  Eastern  Railroad  Co.  521. 

4.  Right  to  make  calls  upon  stock.  Where  a  railway  corporation  was 
attempted  to  be  formed  under  the  act  of  March  1,  1872,  and  its  capital 
stock  fixed  in  its  articles  at  $1,000,000.  and  the  shares  of  capital  stock 
fixed  at  10,000,  of  $100  each,  it  was  held,  that  until  the  whole  amount  had 
been  subscribed,  the  corporation  could  have  no  legal  existence,  and  that 
until  the  whole  stock  was  subscribed,  the  directors  could  not  make  any 
call  or  assessment  on  the  shares  of  those  who  had  subscribed.     Ibid.  521. 

Of  their  creation  by  two  States. 

5.  By  which  State  regarded  as  incorporated.  See  CONFLICT  OF  LAWS, 
1,  2. 

Municipal  corporations. 

6.  General  law  of  1872  construed.  The  general  law  of  1872,  for  the  in- 
corporation and  government  of  cities,  etc.,  is  to  be  construed  as  an  inde- 
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pendent  act,  without  reference  to,  or  as  an  amendment  of,  any  particular 
charter  of  any  city  or  village.  It  was  intended  to  apply-to  all  cities  which 
might  adopt  the  same.  Chicago  Packing  and  Provision  Co.  v.  City  of  Chi- 
cago, 221. 

7.  Power  to  license  packing  houses,  etc.  The  81st  clause  of  section  62  of 
the  general  law,  giving  cities  and  villages  the  power  to  direct  the  location 
and  regulate  the  management  and  construction  of  packing  houses,  etc., 
within  their  limits,  and  to  the  distance  of  one  mile  beyond,  confers  the 
power  to  license  such  establishments,  as  one  means  of  regulating  the 
same.  IChe  means  of  regulating  and  controlling  such  houses  is  left  to 
each  particular  municipality,  so  that  the  method  is  reasonable  and  proper. 
Ibid.  221. 

8.  License  under  several  municipalities.  The  fact  that  a  packing  house 
has  been  licensed  by  the  town  of  Lake,  where  it  is  located,  but  within  one 
mile  of  the  corporate  limits  of  the  city  of  Chicago,  does  not  exempt  the 
same  from  an  ordinance  of  that  city  requiring  it  to  be  licensed  by  that 
municipality.  The  person  or  corporation  using  the  establishment  is  liable 
to  be  charged  a  license  by  both  the  city  and  village.     Ibid.  221. 

9.  Police  powers  may  extend  beyond  corporate  limits.  The  legislature 
may,  for  police  purposes,  prescribe  the  limits  of  municipal  bodies,  enlarg- 
ing or  contracting  them  at  pleasure,  and  give  them  power  to  pass  ordi- 
nances to  prevent  nuisances,  to  operate  beyond  their  boundaries.  Ibid. 
221. 

10.  Power  to  control  sales  of  liquor  gives  a  right  to  license.  Where  a  spe- 
cial charter  of  a  town  gives  the  president  and  trustees  "  complete  and 
exclusive  control"  "over  the  selling,  bartering,"  etc.,  of  spirituous  and 
other  liquors  within  the  town,  and  then  provides  they  may,  by  ordinance, 
declare  the  traffic,  etc.,  in  such  liquors  a  nuisance,  this  will  give  them  full 
power  to  regulate  the  sale  of  such  liquors  by  license,  and  the  authorities 
of  such  town  will  not  be  limited  in  the  exercise  of  such  control  by  the 
declaring  of  the  sale,  etc.,  a  nuisance.     Martin  v.  The  People,  390. 

11.  City  charter  construed.  Where  a  charter  of  a  town  gives  the  corpo- 
rate authorities  "complete  and  exclusive  control,  as  hereinafter  provided, 
over  the  selling,  bartering,"  etc.,  of  any  spirituous  and  other  liquors,  and 
then,  in  the  same  section,  gives  the  power  to  proceed  as  in  other  cases  of 
nuisance,  and  concludes  with  a  proviso  in  favor  of  druggists  selling  for 
certain  purposes,  and  limiting  the  imposition  of  any  fine  under  the  section 
to  $100  for  any  one  offense,  etc.,  the  words  "as  hereinafter  provided,"  will 
not  be  referred  to  the  power  to  declare  the  sale,  etc.,  a  nuisance,  but  to 
the  limitation  in  the  proviso  as  to  druggists,  and  the  extent  of  the  punish- 
ment.    Ibid.  390. 

12.  Power  to  require  lot  owner  to  remove  snow  from  sidewalk.  The  side- 
walk in  a  city  or  village  being  as  much  a  highway  free  to  the  use  of  all 
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as  the  streets,  a  citizen  or  lot  owner  can  not  be  laid  under  obligations  to 
keep  it  free  from  obstructions  by  snow,  etc.,  in  front  of  his  property  at 
his  own  expense,  either  by  the  exercise  of  the  police  power  or  by  fines 
and  penalties  imposed  by  ordinance  or  by  direct  legislation.  Gridley  v. 
City  of  Bloomingion,  554. 

13.  So'an  ordinance  of  a  city  requiring  the  occupants  of  premises  and 
the  owners  of  vacant  lots  to  remove,  at  their  expense,  the  snow  from  the 
sidewalk  or  footway  adjacent  to  their  premises  within  six  hours  after  it 
ceases  falling,  or  if  it  ceases  in  the  night  time,  within  six  hours  after  sun- 
rise, under  a  penalty  of  five  dollars,  can  not  be  enforced.     Ibid.  554 

COSTS. 
On  remittitur  in  Supreme  Court. 

1.  Where  a  judgment  was  affirmed  after  a  remittitur  of  a  considerable 
portion  of  the  damages  recovered,  each  party  was  required  to  pay  his  own 
costs  in  this  court.  Chicago,  Burlington  and  Quincy  Railroad  Co.  v.  Dick- 
son, 431. 

Costs  against  garnishee. 

2.  Where  he  uselessly  makes  costs.     See  GARNISHMENT,  3. 

COUNTY  TREASURER. 
Liability  op  sureties  on  official  bond.     See  OFFICIAL  BONDS,  1,  2,  3. 

COURTS. 
Creating  new  and  larger  circuits. 

1.  Constitutionality  of  act  of  June  2,  1877.  See  JUDICIAL  CIRCUITS, 
1,  2,  3,  4. 

Tenure  of  office — circuit  judges. 

2.  As  to  additional  judges  provided  by  act  of  June  2,  1877.  See  CIRCUIT 
JUDGES,  1. 

COVENANTS  FOR  TITLE. 
Covenant  of  warranty. 

1.  Is  only  broken  by  eviction,  or  something  equivalent  thereto.  The  cove- 
nant of  warranty  is  regarded  as,  in  effect,  a  covenant  for  quiet  enjoyment, 
and  can  only  be  broken  by  something  equivalent  to  an  eviction  or  disturb- 
ance of  the  possession  of  the  grantee.  The  mere  existence  of  a  paramount 
title  in  another  is  not,  of  itself,  sufficient  to  constitute  a  breach  of  the 
covenant  of  warranty.     Scott  v.  Kirkendall  et  al.  465. 
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Threats.* 

1.  As  affecting  the  question  of  criminality.  In  trespass  for  the  shooting 
of  plaintiff  by  defendant,  threats  of  the  plaintiff,  made  some  twenty  days 
before,  to  take  the  life  of  defendant,  without,  proof  of  any  attempt  to  exe- 
cute them,  either  before  or  at  the  time  of  the  shooting,  is  no  justification 
for  the  defendant's  shooting  and  wounding  the  plaintiff,  although  the  lat- 
ter, when  approaching  in  the  direction  of  the  place  where  the  defendant 
was,  had  a  gun  on  his  shoulder,  but  did  not  see  the  defendant  until  after 
he  was  shot,  and  there  was  plenty  of  time  for  the  defendant  to  have  got 
away  after  he  saw  the  plaintiff  approaching.      Cummins  v.  Crawford,  312. 

2.  Where  the  defendant,  being  well  armed  with  a  double-barreled  gun, 
and  sitting  in  the  road,  saw  the  plaintiff,  who  had  made  threats  to  kill 
him,  coming  towards  him  in  the  road  with  a  gun  on  his  shoulder,  con- 
cealed himself,  and  while  the  plaintiff  was  not  aware  of  his  being  in  the 
vicinity,  and  without  any  hostile  demonstration  on  his  part  to  excite  any 
apprehension  of  serious  danger,  took  deliberate  aim  and  shot  the  plaintiff, 
when  he  could  easily  have  got  away  before  the  plaintiff  came  up,  and  the 
defendant  stated  that  he  intended,  at  the  time,  to  kill  the  plaintiff,  it  was 
held,  that  the  defendant's  act  was  without  a  shadow  of  justification  in 
law.     Ibid.  312. 

3.  Before  a  party  may  attack  or  inflict  bodily  harm  upon  a  person 
who  has  made  threats  to  take  his  life,  however  well  founded  his  appre- 
hensions may  be,  there  must  be  some  overt  act  from  which  an  intention 
may  be  reasonably  inferred  to  carry  into  effect  the  threats  of  personal  vio- 
lence, and  that  the  danger  is  imminent.     Ibid.  312. 

4.  In  trespass,  for  shooting  and  wounding  the  plaintiff,  the  defendant 
offered  to  prove  by  witnesses  that  they  had  heard  the  plaintiff  make 
threats  against  the  life  of  defendant  some  twenty  days  before  the  shooting, 
which  evidence  the  court  excluded :  Held,  that  the  evidenceVas  properly 
excluded,  and  that  it  was  not  admissible  even  in  mitigation  of  damages. 
Ibid.  312. 

5.  Unless  the  threats  proposed  to  be  proved  are  so  recent  as  to  become 
a  part  of  the  transaction  being  investigated,  such  testimony  is  not  ad- 
missible under  any  known  rule  of  law  for  any  purpose.     Ibid.  312. 

*  On  the  trial  of  a  party  for  an  assault  with  intent  to  commit  a  bodily  injury, 
it  was  held  that  previous  threats  of  the  prisoner  might  be  proven.  Sharp  v. 
The  People,  29  111.  464.  Whether  a  threat  is  to  be  regarded  as  a  warning  not 
to  do  violence.  Chapman  v.  Cawrey,  50  111.  512.  Threats  of  the  party  killed 
not  coming  to  the  knowledge  of  the  accused.  Adams  v.  The  People,  47  111. 
376;    Campbell  v.  The  People,  16  111.  17. 
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Previous  character  of  parties. 

6.  When  subject  of  inquiry.  In  trespass  for  shooting  and  wounding 
another,  evidence  of  the  previous  character  of  the  parties  is  inadmissible* 
As  a  general  rule,  the  character  of  the  plaintiff  as  for  violence,  in  such  a 
case,  is  not  the  subject  of  inquiry.  Particular  acts,  when  they  constitute 
a  part  of,  or  explain  the  transaction,  may  sometimes  be  shown  in  mitiga- 
tion of  damages.      Cummins  v.  Crawford,  312. 

Reasonable  doubt. 

7.  Conflict  of  testimony.  It  does  not  necessarily  follow  that  the  jury 
should  entertain  a  reasonable  doubt  in  a  criminal  case  because  there  is  a 
conflict  in  the  evidence.      Connaghan  v.  The  People,  460. 

8.  Where  a  portion  of  the  witnesses  in  a  criminal  case  testify  to  a 
state  of  facts  which,  if  true,  makes  out  a  case  against  the  defendant,  and 
other  witnesses  testify  to  a  contrary  state  of  facts,  it  is  for  the  jury  to 
determine,  from  all  the  evidence,  which  speak  the  truth;  and  if  the  jury 
give  credit  to  the  witnesses  testifying  to  the  guilty  conduct  of  the  defend- 
ant, when  it  is  considered  and  compared  with  the  testimony  of  the  other 
witnesses,  it  is  not  perceived  how  they  could  entertain  a  reasonable  and 
well  founded  doubt  in  regard  to  the  guilt  of  the  defendant;  and  under 
such  circumstances,  when  it  is  apparent  the  defendant  has  had  a  fair  and 
impartial  trial,  the  verdict  will  not  be  disturbed.     Ibid.  460. 

Self-defense. 

9.  It  is  not  true,  as  a  matter  of  law,  that,  where  one  menaces,  and 
threatens  to  strike,  and  does  strike  another  with  his  hand  or  fist,  the 
latter  is  not,  in  any  case,  justified  in  using  a  deadly  weapon  upon  the 
assailant.  Whether  the  use  of  such  weapon  is  justified,  must  depend  upon 
the  fact  whether  the  party  was  in  imminent  peril  of  receiving  great  bodily 
harm,  or  had  reasonable  ground  to  so  believe,  and  that  such  act  was  ne- 
cessary to  prevent  the  same.     Davis  v.  The  People,  350. 

Presence  of  the  defendant. 

10.  Whether  necessary.  The  presence  of  a  defendant,  on  an  indictment 
for  a  misdemeanor,  is  not  necessary  to  the  right  of  the  court  to  put  a  ver- 
dict in  form,  or  decide  a  motion  for  a  new  trial,  or  to  vacate  an  order 
granting  a  new  trial.     Godfreidson  v.  The  People,  284. 

11.  Although  the  court  may  assess  a  fine  in  a  criminal  case,  yet  it  can 
not  award  corporeal  punishment,  such  as  imprisonment  in  the  penitent- 
iary, without  the  presence  of  the  defendant  in  court.  Brooks  et  al.  v. 
The  People,  327. 

*"When  the  good  character  of  the  accused  may  avail  him.  See  Walsh  v.  The 
People,  65  111.  58.  On  the  same  subject,  there  is  a  review  of  the  authorities  in 
Hopps  v.  The  People,  31  111.  385. 


INDEX.  651 


CRIMINAL  LAW.      Continued. 

Selling  liquor  without  license. 

12.  Sufficiency  of 'proof ".  On  the  trial  of  one  on  a  charge  of  selling  in- 
toxicating liquors  without  a  license,  the  proof  showed  the  sale  at  the  de- 
fendant's saloon  of  an  article  called  "pop,"  and  that  it  was  a  malt  liquor, 
and  would  intoxicate  if  taken  in  sufficient  quantity,  and  that  it  tasted 
like  poor  beer,  and  was  drawn  from  kegs  like  beer  kegs  :  Held,  sufficient 
to  warrant  a  conviction.      Godfreidson  v.  The  People,  284. 

Right  to  discharge  at  or  after  third  term. 

18.  Where  the  accused  is  in  prison.  Where  a  prisoner  is  indicted  for  an 
offense  punishable  in  the  penitentiary,  he  then  being  confined  in  jail, 
and,  on  his  motion,  three  of  the  four  counts  in  the  indictment  are  quashed, 
and  a  nolle  is  entered  on  the  fourth,  and  a  new  indictment  found  for  the 
same  offense  at  the  next  term,  he  still  being  confined,  and  two  terms  of 
court  elapse  after  the  term  at  which  such  second  indictment  was  found, 
without  any  trial,  or  postponement  on  his  part,  he  will  be  entitled  to  his 
absolute  discharge  at  the  next  or  fourth  term,  and  the  overruling  of  a 
motion  for  a  discharge  at  such  fourth  term,  and  putting  him  upon  trial, 
is  error.     Brooks  et  al.  v.  The  People,  327. 

14.  Where  the  accused  is  not  in  prison,  but  under  bail.  A  defendant  in 
an  indictment,  under  bail,  to  be  entitled  to  his  discharge  from  bail  and 
prosecution  at  the  third  term  of  the  court,  must  appear  and  demand  his 
trial  at  such  term.  Where  the  record  fails  to  show  that  the  various  con- 
tinuances were  had  on  the  application  of  the  People,  or  that  the  defend- 
ant was  present  and  ready  for  trial,  this  court  can  not  say  he  was  entitled 
to  be  discharged.      Gallagher  et  al.  v.  The  People,  335. 

Arrest  of  judgment — twice  in  jeopardy. 

15.  Of  the  proper  proceedings  on  arresting  the  judgment,  and  as  to  the  effect 
thereof.  Where  one  indicted  for  murder,  when  arraigned,  said  he  was  not 
guilty,  but  before  the  plea  was  entered  his  counsel  said  he  desired  to  enter 
a  motion  to  quash  the  indictment,  which  the  court  allowed,  and  entered 
such  motion  on  his  docket,  and  the  cause  was  continued,  but  the  clerk, 
in  making  up  the  record,  entered  the  plea  of  not  guilty,  and  at  the  next 
term  the  accused  was  tried  and  found  guilty  without  a  decision  of  the 
motion,  or  any  other  plea,  and  on  motion  of  the  accused  the  judgment  was 
arrested  because  the  trial  was  had  without  deciding  the  motion  to  quash 
or  any  plea  being  in  fact  entered,  and  the  record  amended  to  show  the 
facts,  it  was  held,  that  the  accused  was  not  entitled  to  a  discharge,  as  hav- 
ing been  in  jeopardy  by  the  trial,  and  that  the  court,  on  overruling  the 
motion  to  quash,  properly  required  him  to  plead  and  go  to  trial  a  second 
time.     Phillips  v.  The  People,  160. 

16.  Where  the  judgment  of  a  court  is  arrested  on  account  of  any  error 
in  the  proceedings,  or  any  defect  in  the  pleadings  upon  which  the  judgment 
rests,  all  proceedings  subsequent  to  the  error  disclosed  should  be  set  aside, 
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CRIMINAL  LAW.     Arrest  of  judgment — twice  in  jeopardy.     Continued. 
and  proceedings  de  novo  had,  beginning  at  the  point  where  the  first  error 
was  committed.     Phillips  v.  The  People,  160. 

17.  If,  on  arrest  of  judgment,  the  accused  is  ordered  by  the  court  to  go 
hence  without  day,  such  order  arresting  the  judgment  will  amount  to  an 
adjudication  that  all  the  proceedings  are  irregular,  and  that  the  indict- 
ment itself  is  bad.     Ibid.  160. 

18.  Where  the  judgment  in  a  criminal  case  is  arrested  on  the  defend- 
ant's motion,  the  accused  will  not  be  held  to  have  been  in  jeopardy  by  the 
trial,  and  may  be  tried  again.  If  the  arrest  of  judgment  is  for  error  after 
indictment  found,  a  subsequent  trial  may  be  had,  upon  the  same  indict- 
ment.    Ibid.  160. 

COMULATIVE    SENTENCES. 

19.  Judgment  on  conviction  under  several  counts.  A  judgment  on  a  ver- 
dict finding  the  defendant  guilty  of  selling  intoxicating  liquor  without  a 
license,  under  eight  counts,  that  the  defendant  pay  a  fine  to  the  people  of 
$20,  and  be  imprisoned  ten  days  on  each  of  the  eight  counts,  and  pay  the 
costs,  that  execution  issue  for  the  fine  and  costs,  and  that  the  defendant 
stand  committed  until  the  fine  and  costs  are  paid,  is  correct  in  form. 
McCann  v.  The  People,  103. 

Convictions  before  justices. 

20.  Technical  precision  not  required — what  the  record  should  show.  It  is 
not  necessary  that,  in  records  of  convictions  on  prosecutions  before  justices 
of  the  peace,  there  should  be  that  technical  precision  required  in  records 
of  convictions  on  prosecutions  originating  in  the  circuit  court;  still,  there 
should  be  enough  to  show  with  reasonable  certainty  that  that  of  which  the 
party  is  convicted  is  an  offense  under  the  law,  and  one  of  which  a  justice 
of  the  peace  has  jurisdiction.     Truitt  v.  The  People,  519. 

21.  Arrest  of  judgment — on  appeal  when  conviction  is  for  no  offense  over 
which  the  court  has  jurisdiction.  In  a  prosecution  before  a  justice  of  the 
peace,  where  the  affidavit  charges  the  defendant  with  "  keeping  a  common 
gaming  table  without  a  license  for  the  same,"  and  the  warrant  recites  the 
charge  as  stated  in  the  affidavit,  and  the  defendant  is  convicted,  and  ap- 
peals to  the  circuit,  and  upon  trial  there,  the  verdict  of  the  jury  is  that 
he  is  guilty  as  charged  in  the  indictment,  and  it  does  not  appear  that  the 
defendant  was  tried  upon  any  other  charge  than  that  named  in  the  affi- 
davit, judgment  should  be  arrested,  as  no  criminal  offense  is  charged 
over  which  a  justice  of  the  peace  has  jurisdiction.     Ibid.  519. 

DECREE. 

Effect  of  decree. 

1.  As  to  sale  of  homestead.  An  order  to  sell  all  one's  interest  in  land, 
or  an  averment  that  he  has  conveyed  ail  his  interest  in  certain  land,  will 
include  his  homestead  right,  if  he  has  any.     The  statute  requiring  that  a 
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deed  shall  contain  an  express  release  of  the  homestead,  relates  to  the 
evidence,  and  does  not  extend  to  affect  the  allegation  in  the  pleadings  and 
findings  of  the  court.       West  v.  Krebaum,  268. 

Who  affected  by  decree. 

2.  As  to  parties  whose  rights  are  not  litigated.  Where  the  equities  of  a 
portion  of  the  defendants  are  not  set  up  in  the  pleadings,  as  against  another 
defendant,  so  as  to  justify  the  court  in  taking  notice  of  the  same,  they  will 
not  be  affected  by  the  decree.      Vandyke  et  al.  v.   Walters,  444. 

How  FAR  conclusive. 

3.  In  finding  as  to  release  of  homestead.     See  HOMESTEAD,  2. 

DEDICATION. 
For  public  highway. 

1.  What  essential  to  constitute  a  dedication.  To  constitute  a  dedication 
of  land  for  a  highway,  the  owner  of  the  fee  must  give  the  right  of  way  to 
the  public,  and  it  must  be  accepted  and  appropriated  by  the  public  to  that 
use  by  travel,  and  a  recognition  of  it  as  a  public  highway  by  repairs,  or 
otherwise,  by  the  proper  authorities.  To  show  a  dedication,  the  acts  of 
both  the  donor  and  the  public  authorities,  in  these  respects,  should  be 
certain.     Fisk  v.  Town  of  Havana,  208. 

2.  In  the  absence  of  proof  of  an  intention  on  the  part  of  the  owner  of 
the  land  to  dedicate  its  use  to  the  public,  a  highway  can  not  be  regarded 
as  existing  by  dedication.     Ibid.  208. 

3.  In  the  particular  case.  Where  a  road  was  laid  out,  under  defective 
proceedings,  and  forcibly  opened  over  a  defendant's  land,  he  having 
opposed  the  same,  and  from  that  time  forward  contending  there  was  no 
road,  and  refused  to  work  out  his  road  tax  thereon,  and  the  only  proof 
tending  to  show  a  dedication,  was  his  removing  a  tree  and  some  brush 
therefrom,  under  the  direction  of  the  commissioners  of  highways,  it  was 
held,  that  a  verdict  on  the  assumption  of  a  dedication  by  him  could  not  be 
sustained.     Ibid.  208. 

DEED  OF  TRUST. 

Of  a  sale  under  the  power. 

By  whom  it  may  be  made.    See  MORTGAGES  AND  DEEDS  OF  TRUST,  5. 

DELIVERY. 

On  sale  of  personal  property. 

Of  the  necessity  of  delivery,  to  pass  title.     See  SALES,  1. 
Delivery  of  a  deed.     See  CONVEYANCES,  2. 
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DELIVERY  BOND. 
Liability  thereon. 

1.  Where  a  party  gives  a  delivery  bond  to  an  officer,  acknowledging 
possession  of  the  property,  in  a  suit  on  the  bond  for  a  failure  to  make  de- 
livery, it  matters  not  whether  he  had  the  possession  or  not,  as,  if  he  did 
not,  he  is  bound  to  get  and  deliver  the  property  to  the  officer.  Lucas 
et  al.  v.  Beebe,  427. 

Admission  from  recitals. 

2.  A  recital  in  a  delivery  bond  given  to  a  constable,  that  the  principal 
in  the  bond  was  desirous  of  retaining  the  possession  of  goods  levied  on,  is 
an  admission  that  he  then  had  the  possession,  which  renders  any  verbal 
agreement  on  the  subject  wholly  immaterial  in  a  suit  on  the  bond.  Ibid. 
427. 

DESCENTS. 

Husband  and  wife. 

The  statute  of  descents  construed,  as  to  the  effect  of  the  provision  that  the 
surviving  widow  or  husband  may  take  one-third  of  the  personal  estate.  See 
HEIRS,  4  to  7. 

DISCRETION. 

Of  matters  discretionary. 

1.  Granting  common  law  writ  of  certiorari — how  far  discretionary.  See 
CERTIORARI,  6. 

2.  Granting  leave  to  fie  an  information  in  the  nature  of  a  quo  warranto. 
See  QUO  WARRANTO,  5. 

3.  Opening  or  vacating  decree  in  chancery  to  let  in  defense — how  far  dis- 
cretionary.    See  CHANCERY,  10,  11,  13. 

DIVISION  FENCE. 

Evidence  to  establish. 

1.  Where  the  evidence  shows  that  a  plaintiff,  at  the  request  of  the 
defendant,  repaired  a  fence  made  by  the  defendant  as  a  division  fence, 
and  had,  from  time  to  time,  put  boards  upon  it  to  about  half  the  amount 
used  in  making  it,  this  may  be  considered  by  the  jury  in  determining  the 
question  whether  it  was  a  division  fence.     McNally  v.  O'Brien,  237. 

DIVORCE. 

Impotenc  y — acquiescence. 

1.  Where  the  husband  sought  a  divorce  thirteen  years  after  the  marriage, 
upon  the  ground  of  the  alleged  impotency  of  his  wife,  and  for  nearly  eight 
years  had  cohabited  with  her,  with  full  knowledge  and  without  complaint 
as  to  impotency,  it  was  held,  that  in  the  absence  of  strong  rebutting  facts 
he  must  be  taken  to  have  accepted  the  situation,  and  could  not  be  heard 
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to  complain.     Mere  motives  of  delicacy  are  not  a    sufficient  explanation 
of  such  long  continued  acquiescence.     Piephox.  Piepho,  438. 

Of  the  bill. 

2.  The  allegations  in  a  bill,  like  those  in  any  other  pleading,  when 
they  are  in  any  degree  equivocal,  must  be  taken  in  the  sense  most  unfa- 
vorable to  the  party  whose  pleading  is  the  subject  of  construction.  So, 
upon  bill  filed  by  the  husband  for  divorce  on  the  ground  of  the  alleged 
impotency  of  the  wife,  alleging  that  the  wife  was  an  hermaphrodite,  and 
when  sexually  excited  no  male  could  have  sexual  intercourse  with  her, 
and  charged  that  so  the  defendant  was  naturally  impotent  at  the  time  of 
the  marriage,  and  so  continued:  Held,  upon  demurrer,  the  bill  failed  to 
show  the  malformation  complained  of  was  such  as  necessarily  to  consti- 
tute impotency.     Ibid.  438. 

On  the  ground  op  adultery. 

3.  Mode  of  proof- — and  degree  of  proof  required.  On  a  charge  of  adultery 
as  a  ground  of  divorce,  a  preponderance  of  evidence  is  sufficient  to  estab- 
lish the  charge.  It  is  not  required  that  the  jury  be  satisfied  beyond  a 
reasonable  doubt.      Chestnut  v.  Chestnut,  548. 

4.  An  instruction,  on  the  trial  of  a  suit  for  divorce  as  to  a  charge  of 
adultery,  that  while  such  a  charge  may  be  proved  by  circumstantial  evi- 
dence, yet,  to  make  out  the  charge  by  such  evidence  alone,  it  must* be 
so  connected,  when  taken  together,  as  to  exclude  every  other  reasonable 
hypothesis  than  that  of  the  guilt  of  the  party  charged,  was  held  erroneous, 
as  requiring  the  jury  to  be  satisfied  beyond  a  reasonable  doubt.    Ibid.  548. 

5.  Where  a  violation  of  the  marital  rights  is  charged  by  the  commis- 
sion of  an  act  that  degrades  the  parties,  and  inflicts  great  injury  upon 
society,  and  the  evidence  may  as  well  establish  innocence  as  guilt,  the 
jury  should  always  adopt  the  former  rather  than  the  latter  hypothesis. 
Ibid.  548. 

On  the  ground  of  cruelty. 

6.  Sufficiency  of  proof.  The  wife,  on  the  trial  of  a  suit  by  her  for  a 
divorce  on  the  ground  of  extreme  and  repeated  cruelty,  testified  that  some 
ten  years  before,  the  defendant  kicked  her  while  in  bed,  because  she  put 
her  cold  feet  to  his,  not  hurting  her  much,  but  hurting  her  feelings,  and 
that  he  punched  her  with  his  elbow  because  she  wanted  him  to  lay  over 
in  the  bed,  while  he  denied  ever  striking  her  or  kicking  her  in  anger. 
She  did  not  claim  he  ever  injured  her,  or  threatened  her  with  violence. 
It  appeared  there  were  occasional  altercations,  in  which  angry  and 
abusive  language  was  used  by  each  toward  the  other,  each  claiming  that 
it  was  provoked  by  the  other:  Held,  that  the  evidence  did  not  show  that 
extreme  and  repeated  cruelty  required  by  the  statute,  as  a  ground  of 
divorce.     Henderson  v.  Henderson,  248. 


656  INDEX. 


DIVORCE.     On  the  ground  of  cruelty.     Continued. 

7.  What  is  meant  by  extreme  and  repeated  cruelty.  The  extreme  and 
repeated  cruelty  required  for  a  divorce  must  be  physical  harm,  in  contra- 
distinction to  mere  harsh  or  even  opprobrious  language,  or  even  mental 
suffering.  The  cruelty  must  be  grave,  and  endanger  life  or  limb,  or  at 
least  subject  the  person  to  danger  of  great  bodily  harm.  Henderson  v. 
Henderson,  248. 

What  the   jury  may  decide. 

8.  On  the  trial  of  a  suit  for  divorce,  it  is  error  to  leave  it  to  the  jury  to 
find,  by  a  preponderance  of  the  evidence,  whether  the  complainant  is  en- 
titled to  a  separation  from  the  defendant.     Ibid.  248. 

Custody  of  children. 

9.  Of  the  decree.  A  decree  giving  a  wife  the  custody  of  her  children 
is  not  erroneous  because  it  makes  no  provision  for  the  father  to  visit  and 
see  them.  He  may  do  this,  without  such  provision,  at  convenient  and 
proper  times,  in  a  decent  and  respectful  manner,  and  without  using  im- 
proper influences  to  dissatisfy  them  with  their  mother.  If  he  abuses  the 
privilege,  he  may  properly  be  deprived  of  the  right.     Burge  v.  JBurge,  164. 

10.  Modifying  decree.  If  a  father,  after  divorce  by  his  wife  and  a 
decree  giving  her  the  custody  of  the  children  of  the  marriage,  is  refused 
the  right  to  see  them,  he  may  apply,  under  section  18  of  the  Divorce  act, 
for  a  modification  of  the  decree  so  as  to  secure  a  reasonable  enjoyment  of 
the  right.     Ibid.  164. 

DOWER. 

Of  the  dower  right,  and  limitations  thereon. 

Under  the  statutes  of  "  Descents  "  and  "Dower."     See  HEIRS,  4  to  7. 

EJECTMENT. 

Of  the  declaration. 

1.  And  other  pleadings  in  the  action.     See  PLEADINGS,  1. 
Legal  titles,  only,  considered. 

2.  Ejectment  being  an  action  at  law,  legal  titles  and  rights  alone  can 
be  considered  and  adjusted.  If  a  party  has  equities,  he  must  resort  to  a 
court  of  equity  for  their  assertion.     Aholtz  v.  Zellar,  24. 

As  between  successive  mortgagees. 

3.  Right  of  recovery.  In  ejectment,  where  both  parties  are  mortgagees, 
and  they  both  claim  from  a  common  source,  the  party  having  the  oldest 
mortgage,  from  the  common  mortgagor,  who  first  forecloses  and  acquires  a 
deed,  must  prevail,  as  having  the  paramount  legal  title.  If  the  junior 
mortgagee  has  equitable  rights,  by  not  being  made  a  party  to  the  fore- 
closure, he  must  resort  to  a  court  of  chancery.     Ibid.  24. 
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Outstanding  title. 

4.  A  mortgage  with  which  the  defendant  fails  to  connect  himself  is  no 
defense  in  an  action  of  ejectment.  As  to  strangers,  the  mortgagor  is  re- 
garded as  the  owner  of  the  property,  and  a  mortgage  made  by  a  plaintiff 
in  an  action  of  ejectment  does  not  show  an  outstanding  title  which  will 
defeat  the  action.     Emory  v.  Keighan  et  al.  482. 

New  trial,  under  the  statute. 

5.  After  appeal  prayed.  The  unsuccessful  party  in  an  action  of  eject- 
ment, who  has  prayed  an  appeal  to  this  court,  which  he  never  perfects, 
may  take  a  new  trial,  under  the  statute,  within  one  year,  by  paying  the 
costs.     Aholtz  v.  Zellar,  24.* 

Vacating  judgment  a  second  time. 

6.  To  let  in  defense — sufficiency  of  grounds.  An  affidavit  filed  by  a  re- 
ceiver of  a  railway  company  to  vacate  a  judgment  in  ejectment  against 
the  company,  in  which  no  one  appeared  for  the  company  at  the  trial,  and 
which  alleges,  on  information  and  belief,  that  the  plaintiff,  by  a  written 
agreement,  in  consideration  of  the  premise  of  the  company  to  pay  him  a 
certain  sum,  sold  the  land  to  the  company,  and  that  he  has  reasonable 
hopes  of  obtaining  the  agreement  or  proving  its  contents,  but  which  fails 
to  show  that  the  consideration  had  been  paid,  is  fatally  defective  in  not 
positively  showing  the  existence  of  such  agreement,  and  in  not  showing 
payment.     Spring  field  and  Northwestern  Railway  Co.  et  al.  v.  Ross,  179. 

ELECTIONS. 

Qualifications  of  voters. 

1.  Of  a  foreigner  not  naturalized.  In  a  contested  election,  where  the 
proof  shows  that  persons  of  foreign  birth  voted  who  had  only  made  decla- 
rations of  their  intention  to  become  citizens  of  the  United  States,  it  was 
held,  that  their  votes  should  not  be  counted.      Clark  v.  Robinson,  498. 

2.  Defect  of  mental  powers.  A  person  who  is  capable  of  doing  ordinary 
work  and  transacting  business,  who  knows  money  and  its  value,  makes- 
his  own  contracts  and  does  his  own  trading,  or  a  person  vacillating  and 
easily  persuaded,  or  a  person  who  has  been  laboring  under  some  kind  of 
illusion  or  hallucination,  but  not  so  as  to  incapacitate  him  for  the  general 
management  of  business,  which  illusion  or  hallucination  is  not  shown  to 
extend  to  political  matters,  can  not  be  denied  the  privilege  of  the  elective 
franchise  on  the  ground  of  a  want  of  mental  capacity.     Ibid.  498. 

*  The  vacating  of  the  judgment  in  ejectment  upon  taking  a  new  trial  in  the 
court  below,  under  the  statute,  will  not  operate  to  discontinue  a  writ  of  error 
pending  at  the  time,  which  was  brought  by  the  party  thus  taking  the  new  trial, 
to  reverse  that  judgment.     Rees  v.  City  of  Chicago,  40  111.  107. 
42—88  III. 
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3.  Proof  of  qualification  of  unregistered  voter.  The  vote  of  an  unregis- 
tered voter,  received  by  the  judges  of  election  on  his  affidavit,  will  not  be 
rejected  because  the  other  proof  of  his  qualification  was  made  by  a  person 
not  a  householder  and  registered  voter.  The  statute  in  this  respect  is 
directory.'      Clark  v.  Robinson,  498. 

4.  Vote  presumed  to  be  legal.  The  presumption  of  the  legality  of  a  vote 
in  no  way  depends  upon  the  omission  to  challenge  or  object  to  it,  or  any 
presumed  knowledge  of  the  judges  of  election,  but  it  arises  from  the  fact 
of  its  having  been  deposited  in  the  ballot  box.  When  once  deposited,  it 
will  be  presumed  to  be  a  legal  vote  until  there  is  evidence  to  the  contrary. 
Ibid.  498. 

Place  of  voting. 

5.  Residence  of  paupers,  and  others  under  restraint.  A  pauper  remaining 
at  the  county  poor  house,  and  sent  there  from  another  township,  does  not 
acquire  a  residence  in  the  township  in  which  the  poor  house  is  located,  so 
as  to  entitle  him  to  vote  in  the  latter  township.     Ibid.  498. 

6.  Persons  under  legal  disability  or  restraint,  persons  of  non-sane 
memory,  or  persons  in  want  of  freedom,  are  incapable  of  losing  or  gaining 
a  residence  by  acts  performed  by  them  under  the  control  of  others.  There 
must  be  an  act  of  volition  by  persons  free  from  restraint  and  capable  of 
acting  for  themselves,  in  order  to  acquire  a  change  of  residence.  A  per- 
son, by  being  removed  from  his  town  to  the  county  poor  house  in  a  differ- 
ent town,  does  not  thereby  lose  his  residence  in  the  town  from  which  he 
came.     Ibid.  498. 

7.  Change  of  towns.  Where  the  division  of  a  county  into  townships  is 
shown,  by  the  records  of  the  county,  to  justify  persons  residing  in  one  of 
the  towns  thus  established  in  voting  in  an  adjoining  one,  it  must  be  shown 
the  boundaries  of  the  towns  have  been  changed  by  the  board  of  supervi- 
sors according  to  law.  Proof  that  such  persons  were  assessed  in  the 
adjoining  town,  paid  taxes  and  worked  roads  therein,  is  not  sufficient  to 
show  a  change.  If  there  was  no  record,  such  proof,  it  seems,  might  be 
received  as  evidence  of  a  change,  if  of  sufficient  antiquity.     Ibid.  498. 

AS  TO  IDENTITY    OF  VOTER. 

8.  Where  a  person  by  the  name  of  Peter  Mason  voted  at  an  election, 
and,  on  a  contest  of  the  election,  a  man  of  that  name  was  called  as  a  wit- 
ness, and  who  showed  he  was  of  foreign  birth,  and  had  never  been  natu- 
ralized, it  was  held,  that,  as  he  was  found  in  the  same  county,  it  would  be 
presumed,  from  the  identity  of  name,  that  the  witness  was  the  person  who 
voted.     Ibid.  498. 

Of  the  ballots. 

9.  Ballot  not  giving  full  name.  In  an  election  where  there  were  two 
candidates  for  the  office  of  circuit  clerk,  one  of  whom  was  E.  E.  Clark,  a 
ballot  cast  for  "E.  Clark"  for  clerk  of  the  circuit  court,  and  another  for 
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ELECTIONS.     Of  the  ballots.      Continued. 

"Clark"  for  same  office,  were  not  counted  for  "E.  E.  Clark":     Held,  that 
they  should  have  been  counted  for  him.      Clark  v.  Robinson,  498. 

10.  Ballot  with' names  of  two  candidates  for  same  office.  Where  a  ballot 
cast  at  an  election  had  the  name  "Clark"  written  on  it,  and  "W.  E.  Rob- 
inson" printed,  with  the  words  "for  clerk  of  the  circuit  court"  ei-ased,  it 
was 'held  right  not  to  count  the  same  for  either  of  the  two  candidates. 
Ibid.  498. 

11.  Ballots  construed  as  to  name  of  candidate.  At  an  election,  where 
there  were  but  two  candidates  for  circuit  clerk,  E.  E.  Clark  and  William  E. 
Robinson,  it  was  held,  that  three  votes  cast,  respectively,  for  "W.  E.  Robso," 
"Robertson,"  and  "W.  E.  Robers,"  for  clerk  of  the  circuit  court,  should 
be  counted  for  William  E.  Robinson.  And  when  the  name  "E.  E.  Clark," 
in  the  printed  ballot,  was  erased,  and  the  word  "Robin — "  written  on  the 
margin  of  the  left  of  the  words  "  for  circuit  clerk,"  with  a  light  mark  at 
the  end  of  the  name  a  half  inch  long,  it  was  held,  that  the  vote  should  have 
been  counted  for  Robinson.     Ibid.  493. 

12.  Of  a  double  ballot.  There  is  no  warrant  of  law  for  rejecting  a 
numbered  ballot  because  it  is  folded  with  one  which  is  not  numbered. 
Ibid.  498. 

Delivery  of  ballot. 

13.  For  a  sick  person.  Where  a  sick  person  is  brought  in  a  cai-riage 
to  the  window  of  the  school  house  in  which  an  election  is  held,  and  reaches 
out  his  ballot  to  one  of  the  judges,  who  extends  his  hand  through  the  win- 
dow, but  not  being  able  to  reach  far  enough,  a  person  standing  by  hands 
it  to  the  judge,  in  whose  sight  it  is  until  received  by  him,  such  person's 
vote  can  not  be  rejected  on  the  ground  of  not  having  been  personally  given. 
Ibid.  498. 

Municipal  subscriptions. 

14.  Whether  a  vote  of  the  people  necessary  to  their  validity.  See  MUNI- 
CIPAL SUBSCRIPTIONS  AND  BONDS,  11. 

15.  Sufficiency  of  application  for  the  call  of  an  election.  See  same 
title,  17. 

16.  As  to  time  of  taking  vote,  as  affecting  validity  of  subscription.  See 
same  title,  19. 

Of  the  call  and  notice  of  town  election. 

17.  Whether  sufficient.     See  same  title,  18. 
Validating  void  election. 

18.  By  subsequent  legislation.     See  same  title,  13. 

ERROR. 

Who  may  assign  error. 

As  to  matters  which  only  affect  another.  See  PRACTICE  IN  THE  SU- 
PREME COURT,  1  to  6. 
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ESTOPPEL. 

When  it  arises. 

1.  General  rule.  An  estoppel  in  pais  rests  upon  the  act  of  the  party  to 
be  estopped,  or  some  omission  on  his  part  to  speak  or  act,  by  which  some 
supposed  right  of  another  seems  to  be  waived,  or  in  a  case  and  under  cir- 
cumstances where  some  other  party  acts  upon  the  faith  of  such  act  or 
omission,  and  changes  his  condition.  It  rests,  in  all  cases,  upon  the  fact 
that,  under  the  circumstances,  the  party  to  be  estopped  ought  to  have  acted 
differently,  if  he  did  not  intend  to  waive  his  right.  Noble  v.  Chrisman, 
186. 

2.  By  acquiescence — as  to  boundary  line.  In  a  contest  as  to  the  true 
boundary  line  east  and  west  between  two  quarters  of  land,  where  it  ap- 
pears that  the  defendant,  as  the  owner  of  the  south  quarter,  first  improved 
the  same,  if,  at  the  time  he  built  his  north  line  of  fence,  there  was  then  a 
controversy  as  to  which  of  two  corners  was  the  true  one,  then,  so  far  as  the 
question  of  estoppel  is  concerned,  to  find  for  the  defendant  is  erroneous. 
Ibid.  186. 

By  party's  representations. 

3.  Where  a  party  sells  notes  for  the  payment  of  which  a  vendor's  lien 
is  reserved  in  his  deed,  representing  that  all  the  other  and  prior  notes 
have  been  paid,  leaving  those  sold  the  only  lien,  he  will  be  estopped  from 
enforcing  his  lien  as  to  a  prior  note  against  the  purchaser,  and  the  latter 
will  have  the  first  lien.     Mayer  v.  Erhardt,  452. 

4.  Where  a  party  makes  a  sale  on  the  faith  of  his  representations  re- 
specting the  title,  he  will  be  estopped  from  asserting  a  right  he  may  have 
to  the  prejudice  of  such  purchaser,  and  his  ignorance  of  the  truth  of  his 
representations  will  not  remove  the  estoppel,  if  such  ignorance  is  the 
result  of  gross  negligence.     Ibid.  452. 

5.  Former  decisions.  It  was  not  intended,  in  the  case  of  The  People  v. 
Brown  et  al.  67  111.  435,  to  overrule  the  decision  in  the  case  of  Smith  v. 
Newton,  38  111.  230,  in  respect  of  an  estoppel  in  pais.  What  is  there  said 
applies  only  to  the  facts  of  that  case.     Ibid.  452. 

By  recitals  in  bond. 

6.  Where  a  party  gives  a  delivery  bond  for  goods  taken  under  a  dis- 
tress warrant,  in  which  the  proceedings  before  the  justice  of  the  peace  are 
recited,  the  maker  of  the  bond  will  be  estopped,  when  sued  on  the  bond, 
from  contradicting  such  admission  by  proof  there  was  no  such  suit.  Lucas 
et  al.  v.  Beebe,  427. 

Note  given  in  firm  name. 

7.  When  partners  estopped  to  deny  its  validity.     See  PARTNERSHIP,  2. 
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EVIDENCE. 

Judicial  notice. 

1.  Congressional  surveys — counties.  Where  the  proof  in  an  action  of 
ejectment  locates  the  land  in  suit  with  reference  to  the  congressional  sur- 
veys, this  court  will  take  notice  in  what  county  the  land  lies.  Dickerson 
v.  Hendryx,  66. 

Parol  evidence. 

2.  To  contradict  written  agreement.  Where  a  party,  by  his  bond,  solemnly 
acknowledges  the  existence  of  a  fact,  upon  which  he  makes  his  agreement, 
the  writing  alone  must  speak,  and  its  terms  can  not  be  varied  or  contra- 
dicted by  proof  of  a  different,  verbal  contract,  made  at  the  same  time  or 
before.     Lucas  et  al.  v.  Beebe,  427. 

3.  To  show  error  in  assessing  damages  for  light  of  way.  In  trespass,  for 
removing  a  fence  to  open  a  road,  the  proceeding  to  establish  the  road  can 
not  be  attacked  collaterally  for  mere  errors  not  going  to  the  jurisdiction, 
and  parol  evidence,  to  show  the  jury  adopted  an  improper  basis  in  their 
assessment  of  damages,  is  inadmissible.  The  remedy  in  such  case  is  by 
appeal.     Hankins  v.  Galloway  et  al.  155. 

Affirmative  and  negative. 

4.  It  is  not  the  law  that  negative  testimony  is  of  the  same  force  as 
affirmative.      Chicago,  Burlington  and  Quincy  Railroad  Co.  v.  Dickson,  431. 

Proof  as  to  extent  of  injury. 

5.  Necessary  to  establish  defense.  Where  notes  are  given  for  the  exclu- 
sive right  to  sell  machines  within  a  given  territory,  proof  of  the  sale  of 
two  or  three  machines  by  another  agent  of  the  payee,  under  a  prior  con- 
tract, within  the  same  territory,  without  evidence  tending  to  prove  the 
extent  of  the  injury  to  the  maker  of  the  notes,  constitutes  no  defense  to 
the  collection  of  the  notes.     Farrar  et  al.  v.  Toliver,  408. 

Entry  of  deposit  in  bank-book. 

6.  How  far  conclusive.  A  party's  bank-book  showed  two  deposits,  of 
precisely  the  same  amount,  on  the  same  day,  but  it  appeared  the  entries 
in  such  book  were  not  made  at  the  time  of  the  transaction,  but  afterwards, 
from  the  ledger-book  of  the  bank,  and  it  was  held,  that  the  party's  bank- 
book could  not  be  regarded  as  controlling  evidence  that  both  sums  were, 
in  fact,  deposited,  but  it  might  be  shown  that  the  entry  was  a  mistake. 
McLean  County  Bank  v.  Mitchell,  52. 

AS  TO  FACT  OF  PAYMENT. 

7.  The  possession  of  a  mortgage  given  to  secure  the  payment  of  two  notes, 
without  the  last  note,  with  an  indorsement  of  full  payment  and  satisfaction 
on  the  mortgage,  is  not  conclusive  evidence  of  payment,  and  may  be  ex- 
plained, as,  by  showing  it  was  made  by  the  holder  of  the  mortgage  and 
notes  when  sent  for  collection,  but  not  to  be  delivered  except  on  full  pay- 
ment.    Allen  et  al.  v.  Sawyer  et  al.  414. 
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EVIDENCE.     Continued. 
Record  without  placita. 

8.  For  what  purpose  admissible.  Where  the  record  of  a  cause  shows  a 
suit  taken  to  the  county  court  by  appeal,  with  the  names  of  the  parties, 
and  their  appearance,  and  a  trial  by  the  court  by  consent  of  parties,  such 
record  is  admissible  in  evidence  to  show  the  judgment  in  a  suit  on  the 
appeal  bond,  even  though  it  contains  no  placita,  especially  when  not  ob- 
jected to  for  want  of  the  convening  order.     Schill  v.  Reisdorf  411. 

An  offer  to  make  proof. 

9.  Should  be  of  specific  facts.  An  offer  to  prove  by  a  witness  there 
was  no  consideration  for  a  bond  sued  on,  and  that  the  consideration  had 
wholly  failed,  or  had  partially  failed,  is  too  general.  It  should  state  the 
specific  facts  proposed  to  be  proved,  so  as  to  show  their  relevancy  and 
materiality.     Lucas  et  al.  v.  Beebe,  427. 

Question  should  call  for  facts. 

10.  Not  legal  conclusions.  In  a  suit  upon  a  delivery  bond,  the  defend- 
ants asked  a  witness  what  was  the  consideration  of  the  bond,  if  any,  and 
the  court  would  not  allow  the  question  to  be  answered :  Held,  that  the  court 
decided  properly,  as  the  question  called  for  no  facts,  but  simply  the  wit- 
ness' conclusion  of  a  legal  proposition,  or  left  the  witness  to  detail  facts 
he  supposed  to  form  the  consideration,  which  might  be  wholly  foreign  to 
the  issue.  The  question  should  have  called  for  specific  facts  and  circum- 
stances entering  into  and  constituting  the  transaction.     Ibid.  427 

Burden  of  proof. 

11.  On  plea  ofnon  est  factum  verified.  When  the  plea  of  -non  est  factum 
verified  by  affidavit  is  filed,  the  burden  is  thrown  upon  the  plaintiff  to 
make  such  proof  as  was  required  at  common  law,  to  entitle  the  instru- 
ment sued  on  to  be  read  in  evidence,  and  when  that  is  done  the  burden  of 
proof  is  shifted  to  the  defendant  to  sustain  his  plea  before  the  jury. 
Kitner  v.   Whitlock,  513. 

12.  In  an  action  for  an  injury  alleged  to  have  been  caused  by  negligence. 
See  NEGLIGENCE,  1,  2,  3. 

Declarations. 

13.  As  to  persons  acquainted  with  original  corners  in  the  surveys  of  lands — 
how  far  their  declarations  received  to  show  boundaries.    See  BOUNDARIES,  3. 

Attacking  judicial  proceedings  collaterally. 

14.  Conclusiveness  of  finding  in  decree  as  to  release  of  homestead.  See 
HOMESTEAD,  2. 

Degree  of  evidence  required. 

15.  To  prove  adultery — in  a  suit  for  divorce.     See  DIVORCE,  3,  4,  5. 

Sufficiency  of  evidence. 

16.  To  show  authority  of  minor  son  to  buy  goods  on  his  father's  credit. 
See  PARENT  AND  CHILD,  2. 
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EVIDENCE.     Continued. 

TO    SUPPORT    A    TAX    DEED. 

17.  When  judgment  and  precept  necessary.     See  TAX  TITLE,  1. 
Final  order  laying  out  road. 

18.  How  far  it  is  evidence.     See  HIGHWAYS,  3. 

Assessing  damages  for  right  of  way. 

19.  Time  of  presenting  commissioners'  certificate  to  justice — how  proven. 
Same  title,  2. 

EXCEPTIONS  AND  BILLS  OF  EXCEPTIONS. 
When  exception  necessary. 

1.  Unless  an  exception  is  taken  to  the  refusal  of  the  court  to  grant  a 
continuance,  the  ruling  below  can  not  be  reviewed  by  this  court.  McCann 
v.  The  People,  103. 

2.  A  party  can  not  assign  for  error  the  exclusion  of  a  deposition  when 
neither  the  substance  nor  subject  of  the  deposition  is  given  in  the  abstract, 
and  when  it  does  not  appear  that  any  exception  was  taken  to  the  ruling 
of  the  court.     Illinois  Central  Railroad  Co.  v.  Parks,  373. 

Bills  of  exceptions. 

3.  Whether  necessary.  Where  the  evidence  or  affidavits  heard  upon  a 
motion  for  a  change  of  venue,  or  upon  other  motions,  is  not  preserved 
in  a  bill  of  exceptions,  the  ruling  of  the  court  below  can  not  be  reviewed 
by  this  court.  Such  affidavits  do  not  become  a  part  of  the  record  merely 
by  the  clerk  copying  them  into  the  transcript.     Phillips  v.  The  People,  160. 

4.  If  a  cause  is  tried  out  of  its  order  on  the  docket,  in  the  absence  of 
the  defendant,  on  the  day  before  it  is  set  for  trial,  a  motion  should  be 
made  for  a  new  trial,  and  the  motion  and  grounds  therefor  embodied  in  a 
bill  of  exceptions.     Reiman  v.  Ater  et  al.  299. 

EXCESSIVE  DAMAGES.     See  NEW  TRIALS,  7,  8. 

EXECUTION. 

Sufficiency  of  the  writ. 

1.  An  execution  from  the  county  court  which,  after  reciting  the  judg- 
ment against  an  estate,  commands  the  sheriff,  upon  redemption  of  land 
from,  a  prior  foreclosure  sale,  "you  cause  to  be  made  the  sum  of,"  etc.,  in- 
stead of  commanding  him  to  levy  upon  and  sell  the  premises  sought  to  be 
redeemed,  and  which  does  not  direct  the  sheriff  out  of  what  or  whose 
property  to  make  the  money,  is  not  fatally  defective.  An  authority  to 
make  the  money  generally,  without  limitation,  may  include  a  particular 
mode.      West  v.  Krebaum,  263. 

Execution  issued  after  a  year. 

2.  Validity  of  a  sale  thereunder.  If  a  judgment  creditor  sue  out  an  exe- 
cution on  his  judgment,  for  the  first  time,  after  the  expiration  of  one  year, 
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EXECUTION.     Execution  issued  after  a  year.     Continued. 

and  sell,  the  sale  will   be  good   and  the   title  pass,  unless   the  judgment 
debtor  takes  timely  steps  to  set  the  sale  aside.     His  failing  to  do  so  is  an 
implied  admission  that  the  judgment  was  not  satisfied,  and  the  sale  was 
rightfully  made.      Nottingham  et  al.  v.  Springer,  90. 
Sale  of  land  after  seven  years. 

3.  As  against  subsequent  incumbrancers  or  purchasers.     See  LIENS,  2. 
Sale  of  mortgagor's  interest  in  land. 

4.  Is  allowable.  In  this  State,  the  mortgagor's  equity  of  redemption  in 
the  mortgaged  premises  may  be  sold  on  execution  issued  on  a  judgment 
at  law,  in  favor  of  the  mortgagee,  for  the  mortgage  debt.  At  common  law, 
the  rule  seems  to  have  been  different.  By  that  system,  the  equity  of 
redemption  could  be  cut  off  only  by  foreclosure  in  equity.  Cottingham 
et  al.  v.  Springer,  90. 

5.  When  sale  of  mortgagor's  interest  operates  as  a  foreclosure.  A  sale 
under  an  execution,  on  a  judgment  for  the  debt  secured  by  a  mortgage, 
operates  as  a  foreclosure  of  the  mortgage,  with  the  same  rights  of  redemp- 
tion to  the  debtor  and  creditors  as  on  a  sale  under  a  decree  of  foreclosure. 
By  such  sale  and  sheriff's  deed  to  the  mortgagee,  he  acquires  the  equity 
of  redemption,  which,  united  with  his  estate  under  the  mortgage,  gives 
him  the  absolute  title.     Ibid.  90. 

What  subject  to  levy  and  sale. 

6.  As  to  the  interest  of  creditors  in  land  conveyed  in  trust  for  their  benefit. 
See  CONVEYANCES,  4. 

What  will  constitute  a  levy. 

7.  As  to  a  crib  of  corn.     See  LEVY,  1,  2. 
Conversion  of  property  levied  on. 

8.  Remedy  of  officer  to  recover  it  back.     See  TROVER,  1,  2,  3. 

EXEMPTION. 

Construction  of  the  statute. 

1.  Should  not  be  strict.  A  statute  exempting  property  from  levy  and 
sale  is  not  to  be  construed  strictly,  but  so  as  to  carry  out  the  obvious  in- 
tention of  the  legislature.      Washburn  v.  Goodheart,  229. 

AS  TO  TEAM  "USED  BY  THE  DEBTOR." 

2.  The  statute  construed.  The  words  "used  by  the  debtor  in  obtaining 
the  support  of  his  family,"  in  the  statute  exempting  "one  yoke  of  oxen, 
or  two  horses  in  lieu  thereof"  not  exceeding  in  value  $200,  being  general, 
and  restricted  to  no  particular  mode  of  use,  are  answered  where  the  team 
is  hired  to  others  for  a  compensation  which  goes  into  the  general  fund  to 
support  the  family,  as  well  as  where  the  debtor  personally  uses  the  same. 
But  a  team  kept  for  pleasure  is  not  within  the  letter  or  the  spirit  of  the 
statute.     Ibid.  229. 
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EXEMPTION.     Continued. 
Waiver  of  exemption. 

3.  What  constitutes.  Where  one,  being  indebted  to  another,  agreed  to 
turn  over  to  him  a  stock  of  goods,  and  two  horses  and  harness,  and  a 
wagon,  out  of  which  to  pay  such  debt,  and  the  creditor  was  to  pay  off  an 
execution  obtained  by  another  creditor  against  the  same  debtor,  or  buy  it 
and  give  time,  but  the  team  and  harness  were  never  delivered  or  de- 
manded, and  the  execution  was  levied  upon  the  team  and  harness,  which 
was  claimed  as  exempt,  it  was  held,  that  the  agreement  to  turn  them  over 
was  not  a  waiver  of  the  exemption.      Washburn  v.  Goodheart,  229. 

Sale  by  the  debtor. 

4.  Is  allowable.  Where  property  is  exempt  from  execution,  the  debtor 
may  sell,  mortgage  or  pledge  it,  as  he  pleases,  without  making  it  subject 
to  levy  and  sale  under  execution.     Ibid.  229. 

As  TO  PART  OF  A  MACHINE. 

5.  Where  a  mower,  to  which  was  attached  what  was  called  a  "reaper 
attachment,"  was  levied  on,  and  the  whole  exceeded  in  value  the  exemp- 
tion the  debtor  could  claim,  but  the  mower  alone  did  not,  and  the  proof 
showed  the  machine  could  readily  be  separated,  and  that  the  mower  was 
a  complete  machine  without  the  attachment,  and  one  could  be  bought 
without  the  other,  it  was  held,  that  the  mower  alone  might  be  selected  as 
exempt.     Ramsey  v.  Barnabee,  135. 

AS  AGAINST  JUDGMENT  FOR  PURCHASE  MONEY. 

6.  Statute  construed.  Under  the  act  in  force  July  1,  1873,  personal 
property  otherwise  exempt  from  levy  and  sale  on  execution  is  not  liable 
to  be  taken  on  execution  issued  upon  a  judgment  for  a  debt  incurred  for 
its  purchase.     Howard  v.  Lakin,  36. 

7.  The  third  section  of  the  act  relating  to  exemptions,  in  force  July  1, 
1873,  which  declares  that  no  property  under  that  act  shall  be  exempt 
from  sale  for  a  debt  or  liability  incurred  in  the  purchase  or  improvement 
thereon,  has  no  application  to  personal  property,  but  relates  solely  to  real 
property.     Ibid.  36. 

FENCES. 

Division  fence. 

Evidence  to  establish.     See  DIVISION  FENCE,  1. 

FORMER  ADJUDICATION. 

As  A  BAR  TO  ANOTHER  SUIT. 

1.  The  dismissal  of  a  bill  in  chancery  which  is  so  defective  as  to  show 
no  right  to  relief,  is  no  bar  to  a  second  showing  of  a  right.  Emory  v. 
Keighan  et  al.  516. 
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FORMER  DECISIONS. 
Obiter  dictum. 

1.  It  is  a  maxim,  that  general  expressions  in  an  opinion  are  to  be 
taken  in 'connection  with  the  facts  of  the  case,  and  what  is  said  by  way 
of  argument  and  beyond  the  case,  though  entitled  to  respect,  is  not  au- 
thoritative in  other  cases.     Mayer  v.  Erhardt,  452. 

Certiorari — at  common  law. 

2.  The  expression  in  Trumbo  v.  The  People,  75  111.  561,  in  relation  to 
testing  the  legality  of  the  formation  of  a  school  district,  by  an  informa- 
tion, in  the  nature  of  a  quo  warranto,  was  not  intended  to  decide  that 
the  common  law  writ  of  certiorari  was  not  a  proper  remedy  to  test  such 
fact.     Miller  et  al.  v.  Trustees  of  Schools,  26. 

Estoppel  in  pais. 

3.  It  was  not  intended,  in  the  case  of  The  People  v.  Brown  et  al.  67  111. 
435,  to  overrule  the  decision  in  the  case  of  Smith  v.  Newton,  38  111.  230, 
in  respect  of  an  estoppel  in  pais.  What  is  there  said  applies  only  to  the 
facts  of  that  case.     Mayer  v.  Erhardt,  452. 

Sheriff's  deed. 

4.  Within  what  time  may  be  executed.  A  sheriff's  deed  for  land  sold 
under  execution,  made  eight  years  and  three  months  after  the  judgment 
became  a  lien  on  the  land,  is  not  void  as  against  the  heirs  of  the  judg- 
ment debtor,  who  take  as  mere  volunteers.  This  case  is  to  be  distinguished 
from  those  of  Rucker  v.  Dooley,  49  111.  377,  and  Hannan  v.  Lamed,  58  id. 
167,  holding  such  deed  inoperative  to  pass  the  title  as  against  bona  fide 
purchasers  from  the  judgment  debtor.  It  was  not  said,  nor  intended  to 
be  said,  in  those  cases,  that  a  deed  made  after  the  expiration  of  seven 
years  would  be  void  as  to  the  judgment  debtor,  or  those  claiming  under 
him  as  volunteers.      Cottingham  et  al.  v.  Springer,  90. 

FORMER  RECOVERY. 

HOW  FAR   CONCLUSIVE. 

1.  In  replevin.  In  replevin,  where  issues  are  joined  on  the  pleas,  non 
cepit,  non  detinet,  property  in  defendant,  and  that  he  was  entitled  to  the 
possession,  and  judgment  is  rendered  upon  a  verdict  finding  the  issues 
for  the  plaintiff,  it  at  least  establishes  the  claim  of  the  plaintiff,  and  his 
right  to  the  possession  at  the  time  the  suit  was  brought.  Roush  et  al.  v. 
Washburn,  215. 

FRAUD. 

Whether  fraud  existed. 

1.  In  the  purchase  of  grain.  Where  the  proof  showed  that  a  party 
claiming  to  have  purchased  a  lot  of  corn  had  not  seen  it  before  the  alleged 
purchase,  and  had  not  met  the  seller  and  contracted  with  him,  and  had  no 
knowledge  of  the  sale  to  him  until  he  received  a  sale  bill  by  mail,  duly 
acknowledged  and  recorded,  and  the  purchaser  claimed  to  have  satisfied  a 
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FRAUD.     Whether  fraud  existed.      Continued. 

note  on  the  seller,  and  afterwards  paid  the  balance  of  the  price  in  cur- 
rency, and  the  seller,  in  a  few  days  after  the  alleged  sale,  went  into  bank- 
ruptcy, it  was  held,  that  the  jury  were  justified  in  holding  the  sale  was 
not  in  good  faith,  as  against  others  having  a  claim  on  the  same.  Sibley 
et  al.  v.  Tie  et  al.  287. 

Misrepresentations. 

2.  Of  representations  not  known  to  be  untrue.  A  party  procuring  another 
to  accept  an  agency  of  an  insurance  company,  will  not  be  liable  to  the 
latter  from  the  mere  fact  that  his  written  representations  as  to  what  the 
company  would  do  turn  out  to  be  untrue.  It  must  appear  that  he  knew 
their  falsity,  and  the  other  party  relied  upon  the  same,  and  sustained 
damage  in  consequence  thereof.      Wharf  v.  Roberts,  426. 

As  to  terms  inserted  in  deed. 

3.  The  deed  will  be  reformed  in  equity.     See  CHANCERY,  16. 

Judgment  obtained  by  fraud. 

4.  When  so  regarded.     See  JUDGMENTS,  1. 
Assignee  of  such  judgment. 

5.  Of  his  rights.     See  ASSIGNMENT,  I,  2. 
Rescission  of  contract. 

6.  For  fraud  in  exchange  of  lands.     See  CHANCERY,  14. 

FRAUDS,  STATUTE  OF.     See  STATUTE  OF  FRAUDS. 

FRAUDULENT  CONVEYANCES. 
What  so  regarded. 

1.  Indebtedness  at  the  time  not  sufficient  to  show.  Mere  indebtedness  as 
security  will  not,  per  se,  establish  that  a  voluntary  conveyance  is  void, 
even  as  to  existing  creditors,  unless  the  other  circumstances  of  the  case 
justly  create  a  presumption  of  fraud,  actual  or  constructive,  from  the . 
condition  of  the  parties,  and  the  direct  tendency  of  the  conveyance  is  to 
impair  the  rights  of  creditors.     Mathews  et  al.  v.  Jordan  et  al.  602. 

2.  Voluntary  settlement,  retaining  means  sufficient  to  pay  debts.  A  settle- 
ment made  on  a  wife  or  child  can  not  be  held  fraudulent  and  covinous 
from  the  fact  of  indebtedness  at  the  time  of  making  the  settlement,  if 
the  grantor  retains  sufficient  property  with  which  to  discharge  his  debts. 
Ibid.  602. 

3.  Where  a  father,  several  years  before  a  conveyance  of  his  lands  upon 
which  he  resided  to  his  son,  became  security  upon  several  notes,  amount- 
ing in  all  to  about  $1600,  the  principal  being  perfectly  solvent  until  long 
after  their  maturity,  and  there  was  no  proof  whatever  that  the  grantor 
had  any  knowledge  of  the  existence  of  the  security  debts  when  he  made 
the  conveyance,  or  of  any  fraudulent  intent  on  his  part,  and  the  grantor 
retained  property  sufficient  to  have  paid  such  debts,  and  it  appeared  there 
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was  some  money  paid  by  the  son  at  the  time  of  the  conveyance,  and  a 
debt  of  $1000  of  his  father  assumed  by  him,  and  some  other  debts,  which 
he  paid,  and  that  he  obligated  himself  to  support  his  father  and  mother 
during  their  lives,  with  a  possibility  of  a  reverter  in  case  of  the  death  of 
the  grantee  without  issue,  it  was  held,  that  the  transaction  had  none  of 
the  elements  of  fraud  as  against  the  creditors  of  the  grantor.  Mathews 
et  al.  v.  Jordan  et  al.  602. 
What  so  regarded. 

4.  Where  a  father  is  insolvent,  he  can  not  make  an  advancement  to  a 
minor  son  in  fraud  of  his  creditors.  A  debtor,  while  embarrassed  and 
unable  to  pay  his  debts,  can  not  give  away  his  property  to  the  injury  of 
his  creditors,  and  if  he  does  so,  it  will  be  a  fraud  upon  their  rights,  and 
they  may  reach  it  and  subject  it  to  the  payment  of  their  debts.  In  such 
a  case,  it  is  not  necessary  that  the  grantee  shall  consent  to,  or  know,  that 
the  grantor  intended  to  perpetrate  a  fraud,  as  he  takes  as  a  volunteer. 
Tunison  v.  Chamblin  et  al.  378. 

AS  TO  PRE-EXISTING  AND  SUBSEQUENT  CREDITORS. 

5.  Where  a  father,  in  failing  circumstances,  enters  land  in  his  minor 
son's  name,  only  creditors  at  the  time  such  fraud  is  committed  can  avoid 
the  conveyance,  unless  it  be  shown  that  the  act  was  made  in  anticipation 
of  incurring  debts,  to  avoid  the  payment  of  which  the  conveyance  was 
made*     Ibid.  378. 

Presumption  as  to  date  of  indebtedness. 

6.  Where  an  entry  of  lands  by  a  father,  in  the  name  of  his  minor  son, 
is  sought  to  be  avoided  by  creditors  of  the  father,  it  will  not  be  presumed 
that  the  debts  existed  at  the  time  of  the  transaction,  in  the  absence  of 
proof  to  that  effect.     Ibid.  378. 

Of  a  chattel  mortgage. 

Whether  fraudulent  in  not  shoiving  real  state  of  facts,  and  in  alloxving  mort- 
gagor to  sell.     See  MORTGAGES,  16. 

GAMBLING  CONTRACT. 

Sale  of  grain  for  future  delivery.     See  CONTRACTS,  7. 

GARNISHMENT. 

Money  in  hands  of  an  attorney. 

1.  Where  a  recovery  is  had  in  trover  for  the  wrongful  conversion  of 
a  person's  property  after  its  attachment  for  his  debt,  and  the  money  is 

*  Where  the  conveyance  is  colorable  merely,  and  a  secret  trust  and  confi- 
dence exists  for  the  benefit  of  the  grantor,  the  conveyance  will  be  held  void 
both  as  against  precedent  and  subsequent  creditors.  Jones  et  al.  v.  King  et  al. 
86  111.  225,  and  cases  there  cited. 
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collected  and  paid  to  the  attorney  in  the  action  of  trover,  with  a  part  of 
which  he  pays  off  the  attaching  creditor,  the  balance  in  his  hands  will 
belong  to  the  former  owner,  upon  which  neither  the  party  sued  in  trover 
nor  the  attorney  will  have  any  claim,  legal  or  equitable,  and  such  money 
in  his  hands  is  liable  to  be  garnisheed  by  a  creditor  of  the  party  entitled 
to  it.  Lucas  v.  Campbell  et  al.  447. 
Effect  of  answer. 

2.  If  it  denies  indebtedness  must  be  disproved.  Where  a  garnishee  answers, 
denying  his  indebtedness  to  the  defendant  in  attachment,  if  the  answer 
is  not  disproved  he  should  be  discharged.     Laschear  v.  White,  43. 

Costs. 

3.  Where  a  garnishee  defends  and  uselessly  makes  costs  in  the  defense,  and 
fails  to  show  any  just  defense,  it  is  proper  for  the  court  to  adjudge  him 
to  pay  the  costs  of  the  suit.  If  he  chooses  to  litigate  unnecessarily,  he 
ought  to  pay  the  costs.  If  he  answers,  stating  the  facts,  and  submits  to 
the  decision  of  the  court,  it  seems  that  costs  ought  not  to  be  taxed  against 
him.     Lucas  v.  Campbell  et  al.  447. 


GOVERNMENT  LANDS. 
In  respect  to  title. 

1.  A  party  entitled  to  a  patent,  under  the  lottery  system,  for  the  north- 
west quarter  of  a  certain  section,  by  accepting  a  patent  issued  to  him  for 
the  south-west  quarter  of  the  same  section,  and  his  subsequent  conveyance 
of  the  latter  tract,  waives  his  right  to  claim  title  to  the  first  named  tract; 
and  his  grantee,  by  obtaining  a  still  different  tract  by  act  of  Congress,  in 
lieu  of  the  one  granted  to  his  grantor,  by  surrendering  the  title  of  the  one 
held  by  him  to  the  United  States  also  waives  all  right  to  insist  upon  a 
conveyance  to  him  of  the  tract  intended  for  his  grantor,  and  leaves  the 
title  to  the  tract  intended  for  the  patentee  in  the  government  to  be  dis- 
posed of  according  to  law,  and  any  one  afterwards  acquiring  a  patent 
thereto  is  entitled  to  protection.      Wells  v.  Lammey  et  al.  174. 

2.  Where  a  patent,  by  mistake,  is  issued  for  a  wrong  tract,  and  the 
United  States  returns  the  same  as  sold  and  subject  to  taxation,  and  the 
same  is  sold  for  taxes,  and  the  grantee  of  the  patentee,  after  the  tax  sale, 
finding  the  same  to  be  a  fractional  quarter,  by  act  of  Congress  is  allowed 
to  surrender  his  title  and  enter  another  tract,  and  such  tract  is  afterwards 
patented  to  another,  the  party  holding  the  tax  title  with  twenty  years' 
possession,  not  claiming  under  the  United  States,  has  no  equities  entitling 
him  to  relief  in  a  court  of  equity  preventing  the  assertion  of  the  title 
under  the  patent  subsequently  issued.     Ibid.  174. 
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GUARDIAN  AND  WARD. 

Impeaching  guardian's  account. 

1.  Clear  proof  required.  After  the  lapse  of  many  years  from  the  final 
settlement  of  a  guardian  with  his  wards  after  their  majority,  satisfactory 
evidence  will  be  required  to  show  that  he  holds  funds  in  his  hands  not 
accounted  for  in  his  settlement.  Railsback  et  al.  v.  Williamson  et  al.  494. 
See  TRUSTS. 

HEIRS. 

"  Legal  heirs." 

1.  Who  meant  by  "legal  heirs"  in  policy  of  insurance.  A  policy  of  life 
insurance,  payable  to  the  "legal  heirs"  of  the  person  whose  life  is  insured, 
when  he  leaves  children  at  his  death,  is  payable  to  them.  His  widow,  in 
such  case,  is  not  included  in  the  words  as  an  heir.  Gauch  v.  Si.  Louis 
Mutual  Life  Insurance  Co.  251. 

2.  The  words  "  legC  heirs  "  of  a  person,  in  a  devise  or  policy  of  insur- 
ance, will  be  held  to  mean  those  to  whom  the  law  would  give  his  property, 
real  and  personal,  if  he  should  die  intestate.     Ibid.  251. 

3.  It  is  the  actual  capacity  of  inheritance  at  the  time  of  the  death  of 
the  owner  of  property,  and  not  the  fact  that  a  particular  person  might 
have  inherited  from  him  under  a  state  of  fact  which  did  not  exist,  that 
determines  who  is  heir.     Ibid.  251. 

AS    BETWEEN    HUSBAND    AND    WIFE. 

4.  The  statutes  of  "Descents"  and  "Dower"  construed.  The  provision  in 
the  chapter  of  the  Revised  Statutes  of  1874  entitled  "Descents,"  that 
"when  there  is  a  widow  or  a  surviving  husband,  and  also  a  child,  etc.,  of 
the  intestate,  the  widow  or  surviving  husband  shall  receive,  as  his  or  her 
absolute  personal  estate,  one-third  of  all  the  personal  estate  of  the  intes- 
tate," was  not  intended  to  make  the  widow  or  husband  an  heir  of  the 
intestate,  but  to  define  what  shall  be  taken  as  dower.     Ibid.  251. 

5.  Section  10  of  chap.  41,  Rev.  Stat,  of  1874,  entitled  "Dower,"  which 
makes  a  devise  of  lands  or  an  interest  therein  bar  dower,  unless  the  will 
is  renounced,  has  no  reference  to  the  rights  of  the  husband  or  wife  as  heir 
to  each  other,  but  solely  to  their  rights  as  widow  or  surviving  husband. 
Ibid.  251. 

6.  One  entitled  to  dower,  or  an  interest  in  the  nature  of  dower,  or  any 
allowance  of  personal  property,  because  of  survivorship  as  husband  or 
wife,  is  not  included  within  the  legal  definition  of  the  word  "heir."  Ibid. 
251. 

7.  Where  a  person  holding  a  policy  of  insurance  on  his  life,  payable 
to  his  "legal  heirs  or  assigns,"  by  will  bequeathed  the  same  to  his  chil- 
dren, while  it  was  conceded  that  the  bequesi.  did  not  operate  as  a  valid 
assignment  to  the  children,  yet  it  was  held,  that  they  took  as  heirs,  to 
the  exclusion  of  the  widow  renouncing  the  will  and  claiming  one-third 
of  the  sum  in  the  policy.     Ibid.  251. 
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Sheriff's  deed  after  seven  tears. 

8.     Effect  as  against  heirs  of  judgment  debtor.     See  SHERIFF'S  DEED,  1. 

HIGHWAYS. 

Proceeding  to  establish  highway. 

1.  Prior  survey  may  be  adopted.  Where  a  proper  survey  and  plat  of  a 
proposed  road  have  been  made  for  the  commissioners  of  highways,  in  a 
proceeding  to  establish  a  road,  which  falls  through  from  some  informali- 
ties, and  the  road  is  afterwards  established,  under  new  proceedings, 
upon  the  same  route,  there  is  no  substantial  objection  to  the  adoption 
and  use  of  such  survey,  and  no  new  one  need  be  had.  Hankins  v.  Gal- 
loway et  al.  155. 

2.  Time  of  presenting  certificate  to  justice  to  have  damages  assessed.  Where 
the  notice  given  to  the  land  owner,  by  commissioners  of  highways,  of 
the  presentation  of  their  certificate  that  they  are  about  to  establish  a 
road,  fixed  the  time  on  March  11,  while  the  justice's  docket  entries  in 
the  case  were  dated  March  13,  it  was  held,  that  it  might  be  shown,  by 
other  evidence,  that  the  certificate  was  presented  on  the  first  named  day, 
and  the  jurors  selected  on  that  day.     Ibid.  155. 

3.  Recitals  in  order  laying  out  road  made  evidence.  Where  the  final 
order  of  commissioners  of  highways  establishing  a  road  has  the  posi- 
tive statement  that  their  certificate  was  presented  to  the  justice  of  the 
peace  on  a  certain  day,  and  a  jury  was  selected  by  them  and  the  land 
owners  from  the  list  of  names  presented  by  the  justice,  it  will  afford 
evidence  of  the  facts,  such  final  order  being  made  by  statute  prima 
facie  evidence  of  the  regularity  of  the  proceedings.     Ibid.  155. 

4.  Time  fixed  for  assessing  damages.  Where  the  justice  fixes  the  time 
for  the  assessment  of  damages  within  ten  days  from  the  filing  of  the 
certificate  with  him,  as  required  by  law,  he  may  continue  the  case  to 
a  later  day,  and  beyond  the  ten  days,  if,  for  any  cause,  notice  has  not 
been  served  on  all  the  parties  in  time,  and  in  such  case  he  will  not 
lose  jurisdiction,  and  there  is  no  error  in  taking  the  statement  in  the 
justice's  docket,  and  in  the  final  order  establishing  the  road,  to  show 
such  fact.     Ibid.  155. 

5.  Oath  to  jury  assessing  damages.  An  oath  administered  to  a  jury, 
before  a  justice  of  the  peace,  on  a  proceeding  to  establish  a  road,  in 
the  form  prescribed  by  the  statute,  with  the  addition  of  the  words,  "if 
any,"  as  to  the  damages,  does  not  render  the  proceedings  void.  The 
error,  if  any,  does  not  go  to  the  jurisdiction.     Ibid.  155. 

6.  Remedy — error  in  assessing  damages  can  not  be  inquired  into  collater- 
ally. In  trespass,  for  removing  a  fence  to  open  a  road,  the  proceeding 
to  establish  the  road  can  not  be  attacked  collaterally  for  mere  errors 
not    going   to    the  jurisdiction,  and   parol   evidence,  to  show    the  jury 
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adopted  an  improper  basis  in  their  assessment  of  damages,  is  inadmissible. 
The  remedy  in  such  case  is  by  appeal.     H^nkins  v.  Galloway  et  al.  155. 

Revocation  of  proceedings. 

7.  If  commissioners  of  highways  regard  the  damages  assessed  in  favor 
of  an  owner  over  whose  land  a  public  road  is  laid  out  as  manifestly  too 
high,  and  that  the  payment  of  the  same  will  be  an  unreasonable  burden 
upon  the  tax -payers,  they  may  revoke  all  proceedings  had,  by  a  writ- 
ten order  to  that  effect;  and  such  order  will  annul  all  proceedings, 
assessments,  releases  and  agreements  in  respect  to  damages,  and  this 
may  be  done  when  the  damages  are  agreed  upon  by  the  land  owner 
and  the  supervisors  on  an  appeal,  and  in  such  case  the  owner  of  the 
land  can  not  enforce  payment  of  the  damages.  People  ex  rel.  Foos  v. 
Commissioners  of  Highicays,  141. 

Compelling  payment  of  damages. 

8.  Prerequisites.  A  petition  for  a  mandamus  to  compel  commissioners 
of  highways  to  pay  damages  agreed  upon  between  the  petitioner  and 
the  supervisors,  on  an  appeal  growing  out  of  the  laying  out  of  a  road 
over  his  land,  which  fails  to  show  that  the  commissioners  had  taken 
possession  of  the  road  or  recognized  it  as  a  legally  established  high- 
way, or  that  the  order  for  the  road  had  not  been  revoked,  is  fatally 
defective.     Ibid.  141. 

Sidewalks  in  cities. 

9.  Power  to  require  lot  owner  to  remove  snow  from  sidewalk.  See  COR- 
PORATIONS, 12. 

Dedication. 

10.  For  public  highway.     See  DEDICATION,  1,  2,  3. 

HOMESTEAD. 

Of  the  release  of  the  right. 

1.  Of  the  mode.  A  formal  release  of  a  homestead  right  in  a  deed  of 
trust  will  not  suffice,  under  our  statute,  without  the  acknowledgment  of 
the  deed.      West  v.  Krebaum,  263. 

2.  Conclusive  effect  of  decree  as  to  its  release.  A  decree  of  foreclosure 
finding  that  the  mortgage  or  deed  of  trust  was  properly  acknowledged, 
and  duly  and  legally  released  the  parties'  right  of  homestead  in  the  prem- 
ises under  allegations  admitting  proof  of  such  fact,  is  conclusive  on  the 
defendants  in  all  collateral  proceedings.     Ibid.  263. 

Abandonment. 

3.  Its  effect  in  obviating  defective  release.  Where  a  mortgagor  abandons 
his  homestead,  it  is  immaterial  whether  he  knew  or  was  ignorant  of  the 
fact  that  the  mortgage  contained  a  clause  releasing  it  at  the  time  he  exe- 
cuted the  same,  or  whether  his  wife  signed  or  acknowledged  the  same ; 
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the  mortgage  will  thereby  be  rendered  operative  as  to  the  homestead.* 
Cobb  v.  Smith,  199. 

4.  What  amounts  to  an  abandonment.  Where,  after  the  execution  of  a 
mortgage  on  premises  occupied  as  a  homestead,  the  mortgagor  removes  to 
another  county  with  his  family,  taking  his  household  goods,  or  most  of 
them,  and  votes  in  such  other  county,  and  the  proof  shows  no  intention 
of  his  ever  returning,  this  will  be  sufficient  evidence  of  an  abandonment 
of  the  homestead.!     Ibid.  199. 

INDORSEE,.     See  NEGOTIABLE  INSTRUMENTS,  1, 

INFANTS. 

Deed  by  a  minor. 

1.  Only  voidable.  Deeds  made  by  a  minor  are  not  void,  but  only  void- 
able. Their  validity  does  not  depend  upon  a  ratification  after  the  minor 
attains  his  majority,  but  to  avoid  them  he  must,  by  some  act  clear  and 
unmistakable  in  its  character,  disaffirm  their  validity.  Tunison  v. 
Chamblin  et  al.  378. 

2.  What  acts  avoid  minor's  deed.  Notice  by  a  person  making  a  deed  for 
land  during  minority,  that  he  disaffirms  the  same,  followed  by  acts  of 
ownership,  or  such  as  indicate  a  claim  of  title  as  against  the  deed,  such 
as  possession,  suit  to  regain  possession,  or  to  cancel  the  deed,  payment 
of  taxes,  selling  or  leasing,  or  offei-ing  to  sell  or  lease,  improving  the  prem- 
ises, or  such  like  acts,  within  a  reasonable  period  after  arriving  at  age, 
in  analogy  to  the  limitation  of  ejectment,  after  arriving  at  age,  has 
been  held  by  this  court  to  be  the  limit  of  the  time  to  disaffirm.  Mere  for- 
getfulness  of  having  made  a  deed,  for  twelve  years  after  attaining  majority, 
will  furnish  no  excuse  for  the  delay  in  disaffirming  a  deed  made  during 
minority.     Ibid.  378. 

INJUNCTIONS. 

Order  awarding  the  writ. 

1.  When  it  must  be  obeyed,  although  there  be  no  writ.  Where  the  defend- 
ant in  a  bill  is  present  when  an  order  for  a  writ  of  injunction  is  granted, 
and  has  full  notice  thereof,  he  is  bound  to  observe  it  the  same  as  if  the 

*  See,  also,  Hall  et  al.  v.  Fullerton,  69  111.  448 ;  Hartwell  et  al.  v.  McDonald, 
id.  293;  Hewitt  v.  Templeton,  48  id.  367;  McDonald  v.  Crandall,  43  id.  231. 

t  Where  premises  are  destroyed  by  fire,  whether  there  is  an  abandonment. 
Hoivard  v.  Logan,  81  111.  383.  In  cases  of  voluntary  removal,  whether  the 
homestead  is  abandoned,  see  Potts  v.  Davenport,  79  111.  455;  Fisher  v.  Cornell, 
70  id.  216.  By  sale  and  placing  the  purchaser  in  possession.  McDonalds. 
Crandall,  83  id.  237;  Shepard  v.  Brewer,  65  id.  383;  Brown  v.  Coon,  36  id.  243, 
By  surrender  of  possession  to  mortgagee.  Burson  v.  Dow,  id.  146. 
43—88  III. 
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writ  were  issued,  or  be  in  contempt;  and  on  dismissal  of  the  bill,  thereby 
removing  the  restraining  order,  damages  may  be  properly  assessed.     Dan- 
ville Banking  and  Trust  Co.  v.  Parks,  170. 
Who  entitled  to  the  writ. 

2.  As  against  incurring  illegal  debt  by  municipal  corporation.  Every  tax- 
payer has  the  right  to  enjoin  the  municipality  in  which  he  is  liable  to 
taxation,  from  incurring  an  illegal  debt,  or  from  issuing  evidences  of  such 
debts.      Wright  et  al.  v.  Bishop,  302. 

TO  RESTRAIN  COLLECTION  OF  TAX. 

3.  The  collection  of  a  tax  will  not  be  enjoined  simply  because  of  errors 
of  judgment  in  the  assessors,  nor  from  the  fact  that  the  assessment  is  not 
strictly  and  literally,  in  all  respects,  according  to  the  letter  of  the  law. 
Chicago,  Burlington  and  Quincy  Railroad  Co.  v.  Siders,  320. 

4.  To  warrant  an  injunction  against  the  collection  of  a  tax,  it  must 
appear  clearly,  from  allegations  and  proofs,  that  the  assessment  works 
such  an  injury  as  a  court  of  equity  alone  is  competent  to  redress.  Ibid. 
320. 

5.  If  municipal  bonds  are  absolutely  void,  it  may  be  that  taxes  levied 
to  pay  interest  on  them  would  be  enjoined;  but  when  the  validity  of  such 
bonds  is  called  in  question  in  a  collateral  proceeding,  to  which,  the  holders 
of  the  bonds  are  not  made  parties,  it  must  clearly  appear  that  they  are 
void,  to  justify  the  court  in  defeating  the  collection  of  taxes  to  pay  inter- 
est thereon.     Edwards  et  al.  v.  The  People,  340. 

INSTRUCTIONS. 

Of  THEIR  REQUISITES. 

1.  Should  be  based  on  evidence.  It  is  the  duty  of  the  court  to  construe 
written  contracts,  and  the  instructions,  in  all  cases,  should  be  based  on 
the  evidence,  and  not  on  facts  of  which  there  is  no  evidence.  Where  there 
is  no  evidence  tending  to  prove  the  rescission  of  a  contract,  it  is  error  to 
leave  that  question  to  the  jury  by  instruction.  Howe  Sewing  Machine  Co. 
v.  Layman  et  al.  39. 

2.  An  instruction  is  properly  refused  where  there  is  no  evidence  tend- 
ing to  prove  the  hypothetical  state  of  facts  to  which  it  relates,  and  there 
is  no  error  in  a  modification  of  an  instruction  not  changing  its  sense. 
Chicago,  Burlington  and  Quincy  Railroad  Co.  v.  Dickson,  431. 

3.  When  great  accuracy  is  required.  In  a  suit  against  a  railway  com- 
pany, to  recover  damages  for  the  death  of  a  child  of  tender  years,  if  the 
evidence  makes  it  a  debatable  point,  whether  its  parents  exercised  reason- 
able care  for  its  safety,  the  jury  ought  to  be  most  accurately  instructed 
in  relation  to  the  doctrine  of  comparative  negligence.  Toledo,  Wabash 
and  Western  Ry.  Co.  v.  Orable,  Admr.  441. 
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4.  Should  state  law  of  the  case,  only.  An  instruction  is  objectionable 
where  it  contains  a  statement  of  the  case,  instead  of  a  plain  proposition 
of  law;  yet,  if  it  expresses  the  law  of  the  case,  and  it  is  evident,  from 
the  instructions  on  both  sides,  it  could  not  have  misled  the  jury,  the  judg- 
ment will  not  be  reversed.     Skiles  v.  Caruthers,  458. 

5.  Should  not  be  contradictory.  Where  the  real  question  was,  whether 
a  bank  had  given  a  depositor  credit  twice  for  the  same  deposit,  and  it 
appeared  the  depositor  had  checked  out  all  so  credited  to  him,  and  the 
court,  in  a  suit  by  the  bank  to  recover  for  the  amount  drawn  out  in  excess 
of  the  actual  deposit,  instructed  the  jury  that,  if  such  were  the  facts,  the 
bank  could  not  recover,  if  they  believed,  from  the  evidence,  that  such 
double  credit  did  not,  in  fact,  give  the  defendant  credit  for  more  money 
than  he  really  had  in  the  bank,  and  there  was  nothing  due  the  bank,  the 
instruction  was  held  to  be  contradictory,  calculated  to  mislead  the  jury, 
and  therefore  erroneous.     McLean  County  Bank  v.  Mitchell,  52. 

INSURANCE. 
Policy  to  "  legal  heirs  or  assigns." 

Who  entitled  to  recover.     See  HEIRS,  1,  2,  3. 

INSURANCE  COMPANIES. 

Right  to  transact  business  in  Chicago. 

With  a  capital  less  than  $150,000.     See  CORPORATIONS,  1,  2. 

INTENTION.     « 

As  determining  residence.     See  RESIDENCE,  1. 

INTOXICATING  LIQUORS. 

Injury  to  wife  by  sale  to  husband. 

1.  Of  the  damages  under  acts  of  1872  and  1874.  The  act  of  1874,  relat- 
ing to  intoxicating  liquors,  so  far  as  it  gives  the  wife  a  right  of  action  for 
an  injury  by  the  sale  of  such  liquors  to  her  husband,  is  precisely  the  same 
as  the  repealed  act  of  1872,  and  hence  there  is  no  error  in  the  assessment 
of  damages  under  a  declaration  charging  the  damages  to  have  commenced 
while  the  act  of  1872  was  in  force,  and  continued  until  after  the  act  of 
1874  took  effect.  The  effect  of  the  act  of  1874  was,  to  continue  in  force 
the  act  of  1872,  so  far  as  the  wife's  right  of  action  is  concerned.  Reed  v. 
Thompson,  245. 

Municipal  corporations. 

2.  Of  their  power  to  control  and  license  the  sale  of  liquor.  See  CORPO- 
RATIONS, 10,  11. 
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JUDGMENTS. 

Whether  fraudulent. 

1.  Where  the  payee  of  a  note  more  than  reimburses  himself  from  a  note 
assigned  to  him  by  the  maker  as  collateral  security,  and  retains  the  col- 
lateral, he  will  not  be  entitled  to  enforce  payment  of  the  principal  note 
thus  paid ;  and  if  he  takes  a  judgment  thereon,  under  a  power  of  attorney 
attached  thereto,  without  the  knowledge  or  consent  of  the  maker,  it  will 
be  fraudulent  and  void.     Rea  v.  Forrest,  275. 

Revivor  of  judgment. 

2.  After  lien  lost  by  not  suing  out  execution.  A  judgment  creditor  may 
revive  his  judgment,  after  his  lien  has  expired  from  not  suing  out  an  exe- 
cution within  one  year,  against  the  judgment  debtor,  but  can  not  thereby 
affect  the  rights  of  an  intermediate  bona  fide  purchaser.  Cottingham  et  al. 
v.  Springer,  90. 

Want  of  form. 

3.  Not  fatal.  Where  a  judgment  is  substantially  right,  it  will  not  be 
reversed  because  of  the  want  of  accuracy  in  form.  Pierson  et  al.  v.  Hen- 
dry x,  34. 

Allowing  claim  against  an  estate. 

4.  Of  the  form  of  the  order.     See  ADMINISTRATION  OF  ESTATES,  5. 

Judgment  by  nil  dicit. 

5.  As  to  part  of  declaration  not  answered.     See  PRACTICE,  12. 

Assignee  of  judgment. 

6.  Of  his  rights,  where  the  judgment  was  fraudidently  obtained.  See  AS- 
SIGNMENT, 1,  2.  m 

Satisfaction  of  judgment. 

7.  By  assignment.     See  ASSIGNMENT,  4. 

JUDGMENT  LIEN.     See  LIENS,  2  to  7. 

JUDICIAL  CIRCUITS. 

Act  of  June  2,  1877. 

1.  Its  constitutionality.  The  act  of  June  2,  1877,  entitled  "An  act  to 
divide  the  State  of  Illinois,  exclusive  of  Cook  county,  into  judicial  cir- 
cuits," is  not  unconstitutional,  but  is  authorized  by  sec.  13,  art.  6,  of  the 
constitution.     The  People  v.  Wall,  75. 

2.  The  constitutional  provision  relating  to  the  judicial  department 
provides  for  two  systems  for  judicial  circuits,  one  in  which  one  judge  only 
shall  be  elected,  and  another  in  lieu  thereof,  to  be  composed  of  greater 
population  and  territory,  in  which  shall  be  elected  not  exceeding  four 
judges.  The  first  system  was,  no  doubt,  designed  to  be  first  adopted,  giv- 
ing the  legislature  a  discretionai'y  power  to  adopt  the  other  in  lieu  thereof, 
and  the  constitution  being  silent  as  to  when  the  power  might  be  exer- 
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cised,  it  is  left  to  the  legislature  to  determine  when  it  will  exercise  it. 
The  People  v.   Wall,  75. 

8.  The  constitutional  prohibition  as  to  changing  the  boundaries  of  cir- 
cuits, except  at  a  session  of  the  legislature  next  preceding  the  election  of 
circuit  judges,  has  no  application  to  the  formation  of  new  and  enlarged 
circuits  under  section  15,  of  article  6,  in  lieu  of  the  prior  circuits,  but  it 
is  intimated  that  when  new  circuits  are  so  formed,  section  13  may  operate 
as  a  limitation  as  to  the  time  of  changing  such  circuits.     Ibid.  75. 

4.  Only  general  powers  can  be  declared  in  a  constitution,  and  when 
power  is  granted  to  the  General  Assembly  for  any  specified  purpose,  it 
carries  by  implication  everything  necessary  to  make  it  effectual,  or  which 
is  requisite  to  attain  the  end  in  view.  Therefore  the  power  to  establish 
appellate  courts  after  the  year  1874,  carried  with  it  the  power  to  provide 
forjudges  to  hold  the  same,  who  are  to  be  circuit  judges.     Ibid.  75. 

JUDICIAL  NOTICE.     See  EVIDENCE. 

JUDICIAL  SALES.     See  SALES,  1. 

JURISDICTION. 

In  chancery.     See  CHANCERY,  3,  4,  5. 

Of  justices  of  the  peace.     See  JUSTICES  OF  THE  PEACE,  1. 

JURY. 

Put  in  charge  of  a  minor. 

1.  Where  the  court,  on  convening,  appoints  one  not  twenty-one  years 
old  as  bailiff  for  the  term,  and  he  is  duly  sworn  to  take  charge  of  a  jury 
in  a  criminal  case,  and  does  take  such  charge,  he  being  an  officer  de  facto, 
his  acts  will  be  valid  so  far  as  third  persons  and  the  public  are  concerned, 
and  this  will  be  no  ground  for  a  new  trial.     McCann  v.  The  People,  103. 

Impeaching  verdict. 

2.  By  affidavit  of  juror.     See  VERDICT,  1. 

JUSTICE  OF  THE  PEACE. 
Jurisdiction. 

1.  A  justice  of  the  peace  has  jurisdiction  in  a  suit  for  damages  to  real 
estate  done  by  a  party  entering  the  same  under  a  lease,  and  the  owner 
may  recover  for  the  same  without  being  in  actual  possession  at  the  time 
of  the  injury.     Taylor  et  al.  v.  Koshetz,  479. 

Record  of  conviction  of  misdemeanor. 

2.  Technical  provision  not  required.     See  CRIMINAL  LAW,  20. 

LACHES.     See  LIMITATIONS,  9,  10. 
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LANDLORD  AND  TENANT. 

Tortious  acts  of  tenant. 

1.  Of  his  liability  to  owner.  Where  a  lot  is  rented  only  for  the  purpose 
of  building  cribs  on  it  in  which  to  store  corn,  the  lessee  will  be  responsible 
to  the  lessor  for  any  tortious  acts  committed  by  the  former  outside  of  such 
use,  resulting  in  injury  to  the  premises.     Taylor  et  al.  v.  Koshetz,  479. 

2.  Remedy.  A  justice  of  the  peace  has  jurisdiction  in  a  suit  for  dam- 
ages to  real  estate  done  by  a  party  entering  the  same  under  a  lease,  and 
the  owner  may  recover  for  the  same  without  being  in  actual  possession  at 
the  time  of  the  injury.     Ibid.  479. 

LAW  AND  FACT. 

As  TO  grounds  of  divorce. 

1.  The  court  should  decide.  The  court  should  instruct  the  jury  as  to  the 
law  of  the  case,  and  never  leave  it,  by  instruction,  to  be  found  by  them. 
It  is  error  to  leave  the  jury  to  find  whether  a  party  is  entitled  to  a  divorce. 
Henderson  v.  Henderson,  248. 

AS  TO  MALICE. 

2.  Whether  a  given  state  of  circumstances  shows  malice  or  wilfulness, 
is  always  a  question  of  fact,  and  never  a  question  of  law.  Chicago,  Bur- 
lington and  Quincy  Railroad  Co.  v.  Dickson,  431. 

Negligence. 

3.  Whether  a  question  of  fact.  In  suits  to  recover  damages  caused  by 
negligence,  the  question  of  the  plaintiff's  negligence  in  failing  to  use 
proper  care,  and  the  degree  of  negligence  in  either  party,  is  usually,  if 
not  always,  a  question  of  fact  for  the  jury.  Indianapolis  and  St.  Louis 
Railroad  Co.  v.  Evans,  63. 

LEASE. 

Whether  a  sale  or  a  lease.     See  CONTRACTS,  2,  3. 

"LEGAL  HEIRS." 
Who  so  regarded. 

When  the  words  are  used  in  a  devise  or  policy  of  insurance.  See  HEIRS, 
1,  2,  3. 

LEVY. 

What  will  constitute  a  levy. 

1.  As  to  crib  of  corn.  Where  a  constable,  in  actual  view  of  the  prop- 
erty, levied  upon  a  large  crib  of  corn,  indorsing  the  levy  on  the  execution, 
the  defendant  in  execution  being  present,  getting  a  load  of  corn,  and 
where  the  constable  notified  him  of  the  levy,  and  forbade  his  further  inter- 
fering with  the  corn,  and,  at  the  time,  nailed  boards  across  the  crib  to 
secure  the  corn,  and  then  gave  notice,  in  the  hearing  of  several  persons 
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near,  that  he  had  levied  on  the  corn,  and  that  it  must  not  be  disturbed,  it 
was  held,  that,  as  his  act,  but  for  the  writ,  would  have  been  a  trespass, 
the  levy  was  good,  and  sufficient  publicity  was  given  of  it.  Richardson  v. 
Eardin,  124. 

2.  Good  as  to  one  having  actual  notice.  A  party  having  actual  notice  of 
the  levy  of  an  execution  upon  a  large  amount  of  corn  in  the  crib,  and 
afterwards  converting  the  same,  is  in  no  position  to  complain  that  suffi- 
cient publicity  was  not  given  of  the  levy.     Ibid.  124. 

Remedy  of  officer. 

3.  To  recover  property  levied  on.     See  TROVER,  1,  2,  3. 

LICENSES. 

By  municipal  corporations.     See  CORPORATIONS,  7  to  11. 

LIENS. 

Attorney's  lien. 

1.  Where  an  attorney  received  money  which  was  collected  in  a  suit 
prosecuted  in  the  interest  of  his  client  as  a  creditor,  and  he  paid  over  to 
his  client  such  portion  of  the  money  as  belonged  to  him,  leaving  a  surplus 
in  his  hands  belonging  to  a  third  person,  it  was  held,  in  a  proceeding  by 
garnishment  against  the  attorney,  at  the  suit  of  another  creditor  of  the 
owner  of  such  surplus,  that  the  attorney  had  no  lien  upon  the  money  so 
remaining,  for  his  fee,  but  must  look  to  his  client  for  that,  under  his  re- 
tainer.    Lucas  v.  Campbell  et  al.  447. 

Judgment  lien. 

2.  Its  duration — sale  of  land  under  execution  after  seven  years.  Under  the 
code  of  1845,  a  judgment,  where  an  execution  is  issued  within  a  year 
after  the  close  of  the  term,  continues  to  be  a  lien  6n  the  defendant's  real 
estate  seven  years  from  the  close  of  the  term  at  which  it  is  rendered,  and 
no  longer ;  and  a  sale  made  of  such  real  estate  after  the  expiration  of 
seven  years,  confers  no  title  as  against  subsequent  incumbrancers  or  pur- 
chasers, though  the  levy  may  have  been  made  before  the  seven  years  ex- 
pire. Such  levy  will  not  continue  the  lien  of  the  judgment  beyond  the 
seven  years.     James  v.   Wortham  et  al.  69. 

3.  Where  A  recovered  judgment  against  B  in  1862,  at  a  term  of  the 
circuit  court  which  adjourned  May  31,  1862,  and  an  execution  was  issued 
on  the  same  within  one  year,  but  returned  nulla  bona,  and  a  pluries  execu- 
tion issued  on  February  23,  1869,  and  was  levied  on  the  land  of  B,  and 
sale  made  of  the  same  on  June  12,  1869,  and  in  1867  judgments  were  re- 
covered in  the  county  court  against  the  estate  of  B,  who  was  then  deceased, 
and  for  the  payment  of  which  the  same  land  was  sold  by  the  administra- 
tor of  B  to  C,  under  a  decree  of  court,  to  pay  debts,  and  a  deed  made  to 
him  by  the  administrator,  it  was  held,  that  C  acquired  the  title  of  B  in 
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the  land,  and  that  the  purchaser  under  the  pluries  execution  acquired  no 
title  by  his  purchase  and  sheriff's  deed,  and  that  the  title  of  such  pur- 
chaser would  be  set  aside  in  equity  as  a  cloud  upon  the  title  of  C. 
James  v.  Wortham  et  al.  69. 

4.  Revivor  of  judgment  after  lien  lost  by  not  suing  out  execution.  A  judg- 
ment creditor  may  revive  his  judgment,  after  his  lien  has  expired  from 
not  suing  out  an  execution  within  one  year,  against  the  judgment  debtor, 
but  can  not  thereby  affect  the  rights  of  an  intermediate  bona  fide  purchaser. 
Cotlingham  et  al.  v.  Springer,  90. 

5.  Setting  aside  sale,  revives  lien  as  against  intervening  judgment.  Where 
a  sheriff's  deed  and  a  sale  of  lands  under  execution  are  set  aside  for  ir- 
regularity in  the  sale,  and  the  lands  ordered  to  be  sold  for  the  benefit  of 
the  purchaser,  the  original  lien  of  the  judgment  will  be  continued  in  force 
even  as  against  the  lien  of  an  intervening  judgment.  McHany  v.  Schenk, 
357. 

6.  A  purchaser  of  land  acquiring  his  title  after  a  judgment  against  his 
grantor  has  become  a  lien  on  real  estate  takes  subject  to  such  lien,  and  a 
subsequent  sale  of  the  land  under  execution,  if  not  redeemed  from,  will 
pass  the  title  of  the  judgment  debtor.     Ibid.  357. 

7.  Executing  sheriff's  deed  more  than  seven  years  after  judgment  became  a 
lien — effect  as  to  intermediate  purchasers.     See  SHERIFF'S  DEED,  1. 

LIMITATIONS. 

Limitation  act  of  1839. 

1.  Color  of  title.  Where  a  party  had  conveyed  land  to  another,  in  trust 
for  the  benefit  of  a  portion  of  the  creditors  of  a  railroad  company,  it  was 
held,  that  a  sheriff's  deed  to  the  grantor  for  the  same  land,  based  on  a  sale 
under  execution  issued  on  a  judgment  against  the  railroad  company,  as 
also  a  tax  deed  to  the  same  party,  were  color  of  title,  under  the  limitation 
law.     Thomas  v.  Eckard  et  al.  593. 

AS    AFFECTING    RIGHTS    UNDER    MORTGAGE. 

2.  Mortgage  extinguished  when  the  debt  is  barred.  Where  the  debt  secured 
by  a  mortgage  is  barred  by  the  Statute  of  Limitations,  the  mortgage  be- 
comes of  no  effect;  therefore,  where  no  steps  were  taken  to  foreclose  a 
mortgage,  by  sale  under  a  power,  for  nearly  eighteen  years  after  the  debt 
became  due,  and  no  act  was  done  by  the  creditor  or  his  assignee,  or 
by  the  debtor  or  his  grantee,  asserting  or  recognizing  the  debt  to  be  a 
subsisting  demand,  it  was  held,  that  a  sale  under  the  power  passed  no 
title  to  the  purchaser.     Emory  v.  Keighan  et  al.  482. 

3.  Where  a  sale  is  made  of  mortgaged  premises,  under  a  power  in  the 
mortgage,  more  than  sixteen  years  after  the  maturity  of  the  debt,  the  pur- 
chaser, in  order  to  show  title  derived  through  the  sale,  in  an  action  of 
ejectment,  must  prove  a  payment  on  the  mortgage  less  than  sixteen  years 
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before  the  sale  by  the  mortgagee,  or  show  a  judgment  on  the  debt  in  an 
action  begun  less  than  sixteen  years  after  its  maturity,  or  show  some 
other  fact  preventing  the  bar  of  the  statute.     Emory  v.  Keighan  et  all  482. 

4.  Entry  under  mortgage  barred  by  the  statute.  Where  possession  is 
taken  under  a  mortgage  before  the  right  of  entry  has  expired  by  lapse  of 
time,  the  party  may  defend  under  the  mortgage  in  ejectment  brought  by 
the  mortgagor  after  the  mortgage  debt  is  barred  by  the  statute,  but  after 
the  debt  is  barred  the  right  of  entry  is  gone,  and  an  entry  under  a  dead 
mortgage  will  not  restore  its  vitality,  and  is  wrongful.     Ibid.  482. 

5.  How  running  of  the  statute  arrested.  The  rights  of  any  one  holding 
under  a  mortgagor  of  real  estate  majr  be  affected  by  the  fact  of  foreclosure 
proceedings,  or  the  fact  of  payment  of  interest,  or  payment  of  part  of  the 
principal  of  the  mortgage  debt  by  the  mortgagor  after  maturity,  and  be- 
fore the  Statute  of  Limitations  has  run,  although  he  be  a  party  to  neither. 
The  bringing  of  suit  to  foreclose  will  arrest  the  running  of  the  statute, 
although  the  mortgagor  or  his  grantee  may  not  be  made  a  party.  Ibid. 
482. 

6.  The  grantee  of  a  mortgagor  is  not  a  party  to  the  payment  of  inter- 
est, and  is  not  bound  by  any  receipt  given  for  such  payment,  but  he  is 
nevertheless  affected  thereby,  in  so  far  as  regards  his  defense  under  the 
Statute  of  Limitations,  and  although  no  party  to  a  judgment  on  the  notes, 
and  not  bound  thereby  as  to  the  amount  found  due,  still  his  right  to  avail 
himself  of  the  running  of  the  Statute  of  Limitations  is  affected  thereby. 
Ibid.  482. 

Whether  statute  must  be  pleaded. 

7.  The  general  rule  is,  that  the  Statute  of  Limitations  must  be  pleaded, 
and  the  reason  of  the  rule  is,  that  all  defenses  of  confession  and  avoidance 
must  be  affirmatively  pleaded;  but  the  rule  has  no  application  where  the 
cause  of  action  alleged  to  be  barred  is  not  set  out  in  the  declaration  or 
former  pleading.  In  ejectment,  where  the  plaintiff  relies  upon  a  sale 
made  under  a  mortgage  after  the  debt  was  barred  by  the  statute,  the  de- 
fendant may  avail  himself  of  the  statute  as  against  the  title,  under  the 
general  issue.     Ibid.  482. 

AS    TO    A    TRUST. 

8.  Whether  the  statute  applies — when  it  begins  to  run.  See  TRUSTS 
AND  TRUSTEES,  6. 

Lapse  of  time  aside  from  the  statute. 

9.  Granting  common  law  writ  of  certiorari  after  three  years.  See  CERTIO- 
RARI, 7. 

10.  Sale  of  land  under  power  in  mortgage  by  agent  of  one  appointed — laches 
as  a  waiver  of  the  irregularity.  See  MORTGAGES  AND  DEEDS  OF 
TRUST,  7. 
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MANDAMUS. 

Whether  the  writ  will  lie. 

1.  Generally.  A  person  applying  for  a  writ  of  mandamus  must  show  a 
clear  right  to  the  relief  sought,  and  that  he  has  no  other  adequate  remedy. 
People  ex  rel.  Foos  v.  Commissioners  of  Highways,  141. 

2.  In  an  application  for  a  mandamus,  the  burden  is  on  the  relator  to 
clearly  establish  the  right  sought  to  be  enforced.  If  it  be  doubtful,  the 
writ  will  not  be  awarded.  The  loss  of  a  paper  showing  the  right,  will 
not  dispense  with  clear  proof  that  it  contained  all  the  legal  requirements. 
People  ex  rel.  v.  Town  of  Oldiown,  202. 

3.  To  compel  payment  of  damage  for  road.  A  petition  for  a  mandamus  to 
compel  commissioners  of  highways  to  pay  damages  agreed  upon  between 
the  petitioner  and  the  supervisors,  on  an  appeal  growing  out  of  the  laying 
out  of  a  road  over  his  land,  which  fails  to  show  that  the  commissioners 
had  taken  possession  of  the  road  or  recognized  it  as  a  legally  established 
highway,  or  that  the  order  for  the  road  had  not  been  revoked,  is  fatally 
defective.     People  ex  rel.  Foos  v.  Commissioners  of  Highways,  141. 

Trial  of  issues  of  fact. 

4.  Practice.  The  submission  to  a  jury  of  the  issues  of  fact,  upon  a 
petition  for  a  mandamus,  as  made  by  the  petition  and  answer  alone,  without 
any  pleas,  is  contrary  to  the  well  established  practice,  as  tending  to  con- 
fuse the  jury  by  too  large  a  number  of  issues.  Issues  should  be  formed 
only  upon  the  materal  facts  in  dispute.  People  ex  rel.  v.  Town  of  Waynes- 
ville,  469. 

MASTER  AND  SERVANT. 

Injuries  received  by  the  servant. 

1.  Liability  of  the  master.  A  master,  or  employer,  is  only  liable  to  a 
servant  for  an  injury  received  in  his  employment  where  the  former  fails 
to  employ  reasonably  skillful  workmen,  or  suitable  machinery  or  imple- 
ments properly  constructed  for  the  use  intended,  and  of  proper  material, 
and  the  injury  results  from  such  failure.     Richardson  v.  Cooper,  270. 

2.  A  master  is  not  an  insurer  that  the  servants  he  employs  are  skillful 
and  prudent,  or  that  the  workmanship  or  materials  employed  in  his  busi- 
ness are  absolutely  proper  and  suitable,  though  he  is  bound  to  a  high  de- 
gree of  care  and  skill  in  their  selection  and  construction.     Ibid.  270. 

3.  In  a  suit  by  an  employee  of  a  railroad  company  to  recover  damages 
of  the  company  for  a  personal  injury  received  while  attempting  to  couple 
a  car  loaded  with  railroad  iron  with  a  caboose  car,  on  the  ground  of  neg- 
ligence in  the  company  in  providing  unsafe  dead-woods  and  draw-bars, 
and  from  the  careless  manner  of  loading  the  iron,  so  as  to  leave  the  rails 
projecting,  where  the  proof  failed  to  show  any  defect  whatever  in  the  con- 
struction of  the  dead-woods  and  draw-bars,  or  that  any  better  was  ever 
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invented  or  used,  but  did  show  that  the  plaintiff  had  several  months' 
experience  in  such  business,  and  in  coupling  cars  similarly  loaded,  and  had 
ample  time  to  examine  how  the  car  was  loaded  and  its  mode  of  coupling, 
and  it  appearing  that  the  accident  was  the  result  of  his  own  want  of 
proper  care,  it  was  held,  that  a  recovery  against  the  company  could  not 
be  sustained.     Toledo,   Wabash  and 'Western  Railway  Co.  v.  Black,  112. 

4.  Servant  takes  ordinary  risks.  Where  an  employment  is  attended  with 
danger,  a  servant  engaging  in  it  assumes  the  hazards  of  the  ordinary 
perils  which  are  incident  to  it,  and  if  he  receives  injury  from  an  accident, 
which  is  an  ordinary  peril  of  the  service  undertaken  by  him,  he  can  not 
recover  damages  for  such  injury.     Ibid.  112. 

5.  A  servant,  where  he  engages  in  a  particular  employment,  is  pre- 
sumed to  have  done  so  with  a  knowledge  of,  and  taking  the  risk  of,  its 
ordinary  hazards,  whether  from  the  carelessness  of  fellow-servants  in  the 
same  line  of  employment,  or  from  latent  defects,  or  the  ordinary  dangers 
in  the  use  of  machinery  and  appliances  used  in  the  business.  Richardson 
v.  Cooper,  270. 

6.  Where  a  servant,  while  engaged  in  raising  a  stone,  was  injured  by 
some  part  of  the  machinery  becoming  disconnected,  having  got  out  of 
repair,  and  there  was  no  complaint  that  the  fellow-servants  employed 
were  unskillful,  or  wanted  prudence,  and  it  appeared  that  the  machine 
used  was  of  sufficient  material,  and  properly  constructed  and  reasonably 
well  adapted  to  the  use  for  which  it  was  designed,  and  had,  before,  raised 
stones  ten  or  twelve  times  the  weight  of  that  which  caused  the  injury,  and 
it  did  not  appear  that  the  employer  knew  that  the  machine  was  out  of 
order,  or  that  notice  thereof  had  been  given  to  any  one  having  charge 
of  this  part  of  the  work,  it  was  held,  that  a  recovery  by  the  servant, 
against  the  contractor,  who  was  the  employer,  could  not  be  sustained, 
Ibid.  270. 

7.  Of  notice  to  the  master  of  defect  in  machinery.  Where  suitable  and 
proper  machinery  is  employed  in  business,  both  as  to  materials  used  and 
its  construction,  to  make  the  employer  liable  for  an  injury  to  a  servant, 
by  the  same  being  out  of  proper  repair,  by  notice  thereof,  such  notice  must 
be  given  or  brought  home  to  the  employer  or  to  the  person  empowered 
and  whose  duty  it  is  to  furnish  or  repair  such  machinery,  when  needed. 
Notice  to  a  fellow-servant  employed  in  superintending  another  branch 
of  the  business  entirely  disconnected,  will  not  suffice.     Ibid.  270. 

8.  If  a  servant  discovers  that  machinery  used  in  the  line  of  his  employ- 
ment is  out  of  order  and  dangerous,  and  does  not  stop  the  use  of  the  same, 
giving  the  proper  notice  thereof,  and  wait  until  it  is  put  in  proper  con- 
dition, and  he  is  injured  by  using  the  same,  or  if  the  injury  is  produced 
by  its  careless  use,  the  fault  will  be  his,  and  the  employer,  not  in  fault, 
will  not  be  liable  to  him  for  the  injury.     Ibid.  270. 
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MEASURE  OF  DAMAGES. 
In  suit  on  capias  bond. 

1.  In  a  suit  upon  a  bond,  given  in  a  suit  commenced  by  a  capias,  con- 
ditioned to  prosecute  the  capias  with  effect  and  without  delay,  it  is  only 
such  special  damages  as  may  be  incurred  in  setting  aside  the  writ  as  are 
recoverable  beyond  mere  nominal  damages.      Wallis  et  al.  v.  Keeney,  370. 

2.  In  a  suit  upon  a  capias  bond,  where  the  defendant  is  not  impris- 
oned but  gives  bail,  and  where  no  steps  are  taken  to  set  aside  the  writ, 
or  discharge  from  bail,  and  the  plaintiff  fails  to  succeed  in  his  suit,  upon 
the  same  defense  as  if  the  suit  had  been  brought  by  summons,  nothing 
more  than  nominal  damages  can  be  recovered.     Ibid.  370. 

Failure  op  trustee  to  pay  over  proceeds. 

3.  On  a  sale  of  trust  property.  Where  a  husband  and  wife  conveyed 
certain  lots  to  a  trustee  to  be  sold  by  him,  and  the  proceeds  of  the  sale, 
less  a  reasonable  fee  for  his  trouble  and  expenses,  to  be  paid  to  the  wife, 
and  he  sold  the  same,  and  conveyed  by  warranty  deed,  the  title  to  part 
of  which  failed,  by  reason  of  a  prior  lien  by  judgment  against  the  hus- 
band, and  the  trustee,  to  make  his  covenants  good,  bought  the  title  ac- 
quired under  the  judgment  for  his  grantee,  it  was  held,  in  a  suit  by  the 
wife  against  the  trustee  to  recover  the  proceeds  of  the  sale,  that  he  was 
not  entitled  to  the  amount  paid  by  him  to  make  good  his  covenants  of 
warranty,  but  that  the  plaintiff  should  be  allowed  to  recover  only  what 
the  property  brought,  less  the  relative  value  of  that  part  to  which  the 
title  failed  as  compared  to  that  to  which  the  title  was  good,  in  proportion 
to  the  price  paid  the  defendant  for  the  whole,  and  that  the  time  when  this 
relative  value  should  be  ascertained  was  not  the  time  the  defendant  bought 
the  adverse  title,  but  the  time  when  he  sold  the  property.  Yazel  v. 
Palmer,  597. 

In  suit  against  surety. 

4.  On  change  of  place  of  business  of  principal  as  agent  for  sale  of  sewing 
machines.     See  SURETY,  3. 

Matters  in  mitigation. 

5.  Of  previous  threats.  In  trespass,  for  shooting  and  wounding  the 
plaintiff,  the  defendant  offered  to  prove,  by  witnesses,  that  they  had  heard 
the  plaintiff  make  threats  against  the  life  of  defendant  some  twenty  days 
before  the  shooting,  which  evidence  the  court  excluded:  Held,  that  the 
evidence  was  properly  excluded,  and  that  it  was  not  admissible  even  in 
mitigation  of  damages.      Cummins  v.  Crawford,  312. 

6.  In  such  case,  evidence  of  the  previous  character  of  the  parties  is  inad- 
missible. As  a  general  rule,  the  character  of  the  plaintiff  as  for  violence, 
in  such  a  case,  is  not  the  subject  of  inquiry.  Particular  acts,  when  they 
constitute  a  part  of  or  explain  the  transaction,  may  sometimes  be  shown 
in  mitigation  of  damages.     Ibid.  312. 
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Overdrawing  bank  account. 

1.  Right  of  action  in  the  bank.  Where,  by  mistake,  a  double  entry  is  made 
on  a  bank-ledger  of  a  deposit  made  on  one  day,  and  such  mistake  is  copied 
into  the  depositor's  bank-book,  and  he  draws  out  the  whole  sum  thus 
shown  to  his  credit,  and  in  excess  of  what  he,  in  fact,  has  deposited,  the 
bank,  on  establishing  and  explaining  the  mistake,  may  recover  back  the 
excess  so  drawn  out  by  the  depositor.    McLean  County  Bank  v.  Mitchell,  52. 

In  publication  of  ordinance. 

2.  Whether  a  mistake  will  vitiate.     See  ORDINANCE,  2. 

MITIGATION  OF  DAMAGES.     See  MEASURE  OF  DAMAGES,  5,  6. 

MORTGAGES  AND  DEEDS  OF  TRUST. 
Removal  of  building  by  mortgagor. 

1.  Of  the  right.  A  mortgagor,  while  he  has  the  right  to  use  the  mort- 
gaged premises,  has  none  to  commit  waste,  or  to  remove  buildings  there- 
from, or  to  do  any  other  act  impairing  the  security,  and  the  removal  of  a 
house  from  the  premises  may  be  enjoined  in  equity.  Dorr  v.  Dudderar, 
107. 

2.  Mortgagee's  right  to  damage  for  waste.  Where  a  mortgagor  in  posses- 
sion procures  the  removal  of  a  building  from  the  premises,,  without  the 
consent  or  knowledge  of  the  mortgagee,  it  seems  that  the  person  removing 
the  same  with  a  knowledge  of  the  existence  of  the  mortgage,  as  well  as 
the  mortgagor,  is  legally  responsible  in  damages  to  the  mortgagee.  Ibid. 
107. 

3.  Remedy  of  mortgagee  to  reclaim  a  house  so  removed.  See  REPLEVIN. 
1,  2. 

Extinguishment  of  mortgage. 

4.  When  right  of  action  on  the  debt  is  gone.  The  existence  of  the  debt,  to 
secure  which  a  mortgage  is  given,  is  essential  to  the  life  of  the  mortgage, 
and  when  the  debt  is  paid,  discharged,  released  or  barred  by  the  Statute 
of  Limitations,  or  by  a  judgment  of  a  court,  the  mortgage  is  gone,  and  has 
effect  no  longer.     Emory  v.  Kcighan  et  al.  482;  see  LIMITATIONS,  2  to  6. 

Of  a  sale  under  the  power. 

5.  By  whom  it  may  be  made.  A  trustee  in  a  deed  of  trust  has  the  un- 
doubted right  to  employ  an  auctioneer  to  sell  the  lands  conveyed,  and  if 
he  is  present  at  the  sale,  directing  and  controlling  it,  this  will  be  a  com- 
pliance with  the  terms  of  the  power  of  sale,  and  will  satisfy  the  demands 
of  the  law.*     McPherson  v.  Sanborn  et  al.  150. 

*  While  the  trustee  may  employ  an  auctioneer  to  cry  the  sale,  under  his  im- 
mediate supervision,  he  can  not  delegate  his  authority  to  execute  the  power  to 
another  unless  it  is  so  provided  in  the  deed.  Taylor  v.  Hopkins,  40  111.  442. 
See,  also,  Flower  v.  Ehoood,  66  id.  438.     Of  a  sale  made  by  the  attorney  of  the 
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Of  a  sale  under  the  power.      Continued. 

6.  Who  may  question  it.  A  sale  made  by  the  agent  or  attorney  of  a 
person  entrusted  with  the  execution  of  the  power  of  sale  in  a  sale  mort- 
gage, is  not  void,  but  voidable  only  by  the  person  conferring  the  power. 
The  maker  of  the  power  alone  can  question  the  sale  for  such  irregularity 
— a  creditor  of  him  can  not.     McHany  v.  Schenk,  357. 

7.  Laches,  as  a  waiver  of  ir regularity.  A  sale  of  land  under  a  power  in 
a  mortgage,  by  an  agent  of  the  mortgagee,  can  not  be  set  aside  after  an 
unreasonable  delay  on  the  part  of  the  mortgagor,  unexplained.  A  delay 
of  over  four  years  in  filing  a  bill  to  avoid  the  sale,  is  fatal  to  relief  in 
equity.  Such  delay  is  a  waiver  of  objection  to  the  irregularity.  Ibid. 
357. 

Mortgage  as  an  outstanding  title. 

8.  To  defeat  an  action  of  ejectment.     See  EJECTMENT,  4. 
Of  successive  mortgagees. 

9.  Of  their  relative  rights  of  recovery  in  ejectment,  and  when  they  must 
resort  to  chancery.     See  same  title,  3. 

Execution  sale  of  mortgagor's  interest. 

10.  Is  allowable,  and  will  operate  as  a  foreclosure.     See  EXECUTION. 
Chattel  mortgages. 

11.  Entry  on  justice's  docket  essential.  The  omission  of  a  justice  of  the 
peace,  on  taking  the  acknowledgment  of  a  chattel  mortgage,  to  make  a 
memorandum,  or  entry,  of  the  property  mortgaged,  on  his  docket,  renders 
the  mortgage  invalid  as  to  other  lienholders  or  subsequent  purchasers. 
Koplin  v.  Anderson  et  al.  120. 

12.  The  entry  of  this  memorandum  in  the  justice's  docket  is  an  essen- 
tial part  of  the  acknowledgment  of  a  chattel  mortgage,  so  far  as  the  rights 
of  third  persons  are  concerned.  The  requirement  of  the  statute  is  per- 
emptory. The  mortgage  being  recorded  in  the  recorder's  office,  will  not 
supersede  the  necessity  of  such  entry .#     Ibid.  120. 

13.  Effect  of  failure  to  take  possession  at  time  limited.  If  mortgaged 
chattel   property  is  suffered  to  remain  in  the  possession  of  the  mortgagee 

mortgagee,  in  his  absence,  see  Munn  v.  Burgess,  70  id.  604.  Where  sale  is 
authorized  to  be  made  by  the  trustee  named,  "or  his  legal  representative," 
the  administrator  of  the  trustee  can  not  sell.  Warnecke  v.  Lembca,  71  id.  91. 
Whether  an  assignee  may  execute  the  power,  see  Pardee  v.  Lindley,  31  id.  174, 
Slrother  v.  Law,  54  id.  413,  Bush  v.  Sherman,  80  id.  160.  A  mere  equitable 
assignee  can  not.     Hamilton  v.  Lubukee,  51  id.  415. 

*The  omission  from  the  certificate  of  the  words  "and  entered  by  me,"  will 
not  invalidate  the  acknowledgment,  if  the  entry  in  the  justice's  docket  be  in 
fact  made.     Schroder  v.  Keller,  84  111.  46. 
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beyond  the  time  limited  in  the  mortgage  for  his  possession,  it  renders  the 
mortgage  fraudulent  and  void  as  to  execution  creditors  of  the  mortgagor. 
Dunlap  v.  Epler  $  Callon,  82. 

14.  Provision  construed  as  to  right  of  possession,  as  between  mortgagor  and 
mortgagee.  A  chattel  mortgage,  given  to  indemnify  a  surety,  provided  in 
the  condition  that  if  the  mortgagor  should  pay  the  note  executed  by  him 
and  the  mortgagee  to  the  payee  by  a  day  named,  or  pay  whatever  the 
surety  might  be  obliged  to  pay,  with  interest,  and  if,  in  other  respects,  he 
should  keep  the  surety  harmless,  etc.,  the  same  should  become  void,  and 
that  the  mortgagor  might  retain  possession  of  the  chattels  "  until  the  day 
of  payment,  as  aforesaid,"  and  "at  the  expiration  of  said  time  of  payment," 
if  the  note  was  not  paid,  etc.,  he  should  deliver  possession:  Held,  that 
the  mortgagor  was  only  entitled  to  retain  possession  until  the  day  named 
for  payment  in  the  condition,  and  if  retained  after  that  time  the  property 
was  liable  to  be  taken  on  execution  against  him.  Such  a  mortgage  does 
not  give  the  mortgagor  the  right  to  hold  possession  until  the  mortgagee  is 
damnified  as  surety.     Ibid.  82. 

15.  Provision  as  to  holding  2>ossession  against  mortgagee  who  is  only  surety, 
A  chattel  mortgage  given  to  a  surety  of  the  mortgagor  upon  a  note,  may 
well  provide  that  on  failure  of  the  mortgagor  to  pay  the  note  at  maturity, 
the  mortgagee,  without  having  suffered  anything  from  his  suretyship,  may 
immediately  take  possession  of  the  property,  and  appropriate  it  to  the 
payment  of  the  note,  and  if  it  does  so  provide,  possession  must  be  taken 
accordingly,  or  the  property  becomes  liable  to  execution  against  the  mort- 
gagor.    Ibid.  82. 

16.  Whether  fraudulent  in  not  showing  real  state  of  facts.  Although  a 
chattel  mortgage,  on  its  face,  may  appear  to  be  given  to  secure  an  abso- 
lute debt,  yet  if,  in  good  faith,  it  is  given  in  the  most  part  to  secure  against 
a  contingent  liability  as  surety,  the  latter  being  a  good  consideration,  it 
will  not  thereby  be  held  fraudulent  and  void  as  to  creditors  of  the  mort- 
gagor, and  although  the  mortgagee  has  not  in  fact  paid  anything  as  surety, 
still,  if  he  will  have  to  pay  debts  as  such,  he  may  hold  the  property  or 
its  proceeds  to  apply  upon  the  debts  for  which  he  is  surety.  Goodheart 
v.  Johnson,  58. 

17.  Allowing  mortgagor  to  sell,  as  showing  fraud.  If  a  mortgagee  per- 
mits the  mortgagor  to  sell  the  mortgaged  chattels  in  the  ordinary  course 
of  trade,  in  the  same  way  after  as  before  the  mortgage  was  made,  this 
will  be  such  a  perversion  of  the  mortgage  from  its  legitimate  purpose  as 
a  security  as  to  render  it  fraudulent  in  law,  and  void  as  to  creditors  of 
the  mortgagor.     Ibid.  58. 

18.  But  when  the  mortgagee  gives  written  permission  to  the  mortgagor 
to  sell  the  mortgaged  chattels  at  public  sale,  taking  the  notes  given  to 
himself,  and  also  taking  the  cash  paid,  this,  not  being  inconsistent  with 
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the  rights  of  the  mortgagee,  will  not  render  the  mortgage  void  as  to  cred- 
itors.    Goodheart  v.  Johnson,  58. 

19.  When  a  chattel  mortgage  embraces  a  large  amount  of  property,  the 
mortgagee,  by  allowing  in  several  instances  the  sale  of  a  few  articles, 
being  inconsiderable  in  value  as  compared  with  that  of  the  whole  property, 
this  can  not  be  held  to  characterize  the  mortgage  as  fraudulent.  It  can 
be  allowed  no  greater  weight  than  as  a  circumstance  to  be  considered  in 
determining  whether  the  mortgage  was  originally  made  to  hinder  and 
delay  creditors.     Ibid.  58. 

MUNICIPAL  CORPORATIONS.     See  CORPORATIONS,  6  to  13. 

MUNICIPAL  INDEBTEDNESS. 

In  what  manner  and  by  whom  created. 

1.  Legislative  potoer  to  create  debt  for  municipal  corporation.  It  is  the  set- 
tled rule  of  this  court,  and  engrafted  on  our  present  constitution,  that  the 
legislature  can  not  compel  a  municipal  coi-poration  to  incur  a  debt  or  issue 
its  bonds  for  a  local  corporate  purpose,  without  its  consent.  Under  the 
old  constitution  it  might  be  invested  with  power,  to  that  end,  by  the  leg- 
islature, and  incur  such  debt  through  its  corporate  authority,  but  the 
legislature  is  not  authorized  to  create  sufih  debt  for  it,  or  to  compel  its 
corporate  authority  to  do  so.      Williams  v.  Town  of  Roberts,  11. 

MUNICIPAL  SUBSCRIPTIONS  AND  BONDS. 

Constitutional  prohibition. 

1.  There  is  no  authority,  under  the  present  constitution,  in  counties, 
cities,  towns  or  other  municipalities,  to  make  subscription  for  the  capital 
stock  of  railroad  companies,  or  to  make  donations  to,  or  to  lend  their  credit 
in  aid  of  such  corporations,  unless  the  same  was  authorized  by  vote  prior 
to  the  second  day  of  July,  1870,  and  the  burden  rests  on  those  claiming 
the  right  to  issue  bonds  for  such  purposes,  or  asserting  the  validity  of 
bonds  issued  for  such  purposes,  since  the  adoption  of  the  present  constitu- 
tion, to  show  affirmatively  that  they  were  authorized  by  a  vote  under  then 
existing  laws  prior  to  the  adoption  of  the  constitution.  Wright  et  al.  v. 
Bishop,  302. 

2.  The  prohibition  in  the  present  constitution,  against  municipal  sub- 
scriptions to  the  stock  of  corporations,  or  donations  in  aid  of  railroad 
companies,  and  other  private  corporations,  took  effect  on  July  2,  1870,  and 
all  such  subscriptions  or  donations,  not  authorized  by  a  vote  of  the  muni- 
cipality, prior  to  that  time,  are  void.     Ibid.  302. 

Whether  power  exhausted. 

3.  As  a  general  rule,  where  the  law  confers  a  power,  and  the  persons 
upon  whom  it  is  conferred  act  under  it,  the  power  is  exhausted,  unless  the 
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same  authority  authorizes  its  subsequent  exercise.  If  a  municipal  cor- 
poration is  authorized  to  subscribe  a  certain  amount  in  aid  of  a  railway 
company,  and  but  a  part  is  subscribed,  it  seems  the  power  is  not  exhausted, 
but  other  subscriptions  may  be  made  to  the  amount  named;  and  if  the 
attempt  to  exercise  the  power  proves  ineffectual,  by  the  non-observance 
of  some  essential  requirement,  the  power  may  still  be  exercised.  People 
ex  rel.  v.  Town  of  Waynesville,  469. 
Consolidation  op  railway  company. 

4.  Its  effect  on  subscription.  Where  a  railway  company  has  power  to 
consolidate  with  another  company,  and  thus  change  its  name,  a  subscrip- 
tion voted  for  a  part  of  its  capital  stock  will  be  regarded  as  having  been 
made  with  reference  to  such  power,  and  the  exercise  of  the  power  will 
not  release  the  subscription,  but  the  consolidated  company  may  enforce 
the  same.     Edwards  et  al.  v.  The  People,  340. 

In  respect  to  conditions. 

5.  Whether  certain  conditions  complied  with.  The  language  in  a  con- 
dition upon  which  a  subscription  to  a  railway  company  is  voted  by  the 
legal  voters  of  a  township,  is  to  be  construed  according  to  its  ordinary 
and  popular  meaning — in  other  words,  as  it  would  be  understood  by  the 
voters.     The  People  ex  rel.  v.  Town  of  Clayton,  45. 

6.  Where  a  township  voted  a  subscription  to  a  railway  company,  with 
a  condition  it  was  not  to  be  paid  until  the  company  should  run  their  first 
locomotive  ''over  their  projected  line  of  road,  and  fromPekin,  111.,  or  from 
Morris,  111.,  through  Clayton  township,"  it  was  held,  that  the  condition  con- 
templated a  substantial  completion  of  the  road  for  the  movement  of  trains 
from  either  Pekin  or  Morris  to  and  through  the  township,  and  that  it 
was  not  intended  that  any  of  the  subscription  should  be  used  in  construct- 
ing any  part  of  the  road  through  such  township,  or  between  it  and  Pekin 
or  Morris.     Ibid.  45. 

7.  In  such  case  the  running  of  the  company's  trains  over  the  road  of 
another  company  for  the  distance  of  five  or  six  miles,  under  a  lease  from 
such  other  company,  liable  to  be  terminated  by  either  party  thereto  upon 
one  year's  notice,  and  by  that  means  connecting  the  township  with  Pekin, 
is  not  a  substantial  compliance  with  the  condition  of  the  subscription.  A 
purchase  of  such  other  road,  on  procuring  a  perpetual  lease  of  such  part 
of  it,  and  adopting  it  as  a  permanent  part  of  the  projected  road,  no  doubt 
would  have  been  a  substantial  compliance  with  the  condition.     Ibid.  45. 

8.  Where  a  township  voted  a  subscription  of  $50,000  of  the  capital 
stock  of  a  railway  company,  to  be  paid,  in  bonds,  under  a  law  providing 
that  no  bonds  should  be  delivered  nor  any  payment  made  under  such  sub- 
scription until  an  amount  of  work  was  done  on  such  road  in  the  town,  or 
on  such  part  of  the  line  of  the  road  as  the  authorities  issuing  the  bonds 

44—88  III. 
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should  designate,  equal  in  value  to  the  amount  of  bonds  to  be  issued,  and  the 
condition  of  the  vote  was,  that  the  bonds  were  to  be  delivered  when  work 
was  done  in  the  township  to  the  amount  of  such  bonds,  it  was  held,  that 
the  building  of  the  road  through  the  town  at  a  cost  of  only  $80,000  or  even 
$41,000,  was  not  a  substantial  compliance  with  the  conditions,  and  that 
the  court  would  not  compel  the  issue  of  the  bonds  voted.  People  ex  rel.  v. 
Town  of  Waynesville,  469. 

9.  Change  of  conditions  by  subsequent  vote  not  authorized.  In  the  absence 
of  an  express  authority  in  the  law  to  that  effect,  the  conditions  upon 
which  a  municipal  subscription  is  voted  can  not  be  changed  by  a  subse- 
quent vote,  either  directly  upon  the  proposition  or  indirectly  upon  a  prop- 
osition to  make  a  donation  of  a  small  sum,  with  new  conditions  as  to  the 
donation,  and  the  issuing  of  bonds  under  the  prior  vote.  Such  subsequent 
election  is  ultra  vires,  and  the  act  void,  being  unsanctioned  by  law.  Ibid. 
469. 

10.  Charter  construed  as  to  deviation  from  conditions.  Where  the  charter 
of  a  railway  company,  authorizing  the  voting  of  municipal  subscriptions 
for  stock,  contained  a  proviso,  that  the  bonds  should  not,  be  issued  nor  any 
payment  made  on  the  subscription  until  an  amount  of  work  should  be 
done  on  the  railroad  in  the  town,  or  on  such  part  of  the  line  of  the  road 
as  the  authorities  of  the  town  should  designate,  equal  in  value  to  the 
amount  of  the  bonds  to  be  issued,  it  was  held,  that  the  charter,  by  fair  in- 
tendment, required  any  deviation  from  the  conditions  therein  prescribed 
to  be  submitted  to  the  voters,  and  at  the  same  election  at  which  the  sub- 
scription was  voted,  and  that  the  town  officers  could  not,  at  pleasure, 
make  any  change  as  to  the  part  of  the  road  upon  which  the  requisite 
amount  of  work  should  be  expended.  The  authorities  of  the  town,  in  such 
case,  are  the  voters.     Ibid.  469. 

Prerequisites  to  existence  of  power. 

11.  When  a  vote  of  the  people  necessary — those  dealing  in  bonds  must  take 
notice.  Where  a  municipality  is  empowered  to  subscribe  to  the  capital 
stock  of  a  railroad  company,  and  issue  its  bonds  in  payment  of  the  sub- 
scription, but  it  is  also  required  that  there  shall  first  be  an  affirmative 
vote  of  a  majority  of  the  electors  of  the  municipality  to  that  effect,  no 
power  exists  to  make  the  subscription  and  issue  the  bonds  until  after 
such  vote  shall  have  been  obtained,  at  an  election  held  for  that  purpose, 
called  by  the  authority  prescribed  by  the  law,  and  upon  such  notice  of 
the  time  and  place  of  holding  the  election  as  the  law  directs ;  and  who- 
ever deals  in  municipal  bonds  is  chargeable  with  knowledge  whether 
these  precedent  conditions  to  the  existence  of  the  power  of  making  the 
subscription  and  issuing  the  bonds  have  been  complied  with.  Williams 
v.  Town  of  Roberts,  11. 
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Authorizing  subscription  without  a  vote. 

12.  Of  the  legislative  power  in  that  regard — as  to  what  municipalities. 
County  boards,  such  as  boards  of  supervisors,  county  commissioners,  and 
the  municipal  authorities  of  incorporated  cities,  towns  and  villages,  may, 
when  empowered  so  to  do  by  proper  legislation,  subscribe  for  the  capital 
stock  of  railroad  corporations  without  first  submitting  the  question  to  the 
electors  of  the  municipality,  they  being  considered  as  the  representatives 
of  the  electors.  But,  under  our  township  system,  there  is  no  officer  or 
board  representing  the  corporate  authority  of  the  town,  the  electors  only 
representing  it,  and  they  must  so  necessarily  act  through  town  meetings 
or  elections.      Williams  v.  Town  of  Roberts,  11. 

Validating  a  void  election. 

13.  By  subsequent  legislation.  It  has  been  held,  that  where  municipal 
authorities  may  be  empowered  by  the  legislature  to  subscribe  for  capital 
stock  of  a  railroad  company  without  a  vote  of  the  electors,  the  legislature 
may  declare  a  non-compliance  with  the  law  in  holding  an  election  on  a 
proposition  to  make  such  subscription,  of  no  consequence,  and  thereby 
validate  the  same  ;  but  the  legislature  is  powerless,  by  subsequent  enact- 
ment, to  validate  a  void  election  of  a  town,  under  the  township  system, 
for  such  subscription.     Ibid.  11. 

14.  So,  where  an  election  of  a  town,  to  decide  upon  a  corporate  sub- 
scription, was  not  called  according  to  law,  and  the  notice  thereof  was  not 
given  for  the  requisite  time,  it  was  held,  that  a  subsequent  act  of  the  leg- 
islature legalizing  such  election,  and  declaring  it  and  the  subscription 
binding,  was  invalid,  because  beyond  legislative  power.     Ibid.  11. 

Effect  of  recitals  in  bonds. 

15.  In  respect  to  facts  affecting  the  question  of  power.  The  recitals  of 
those  officers  invested  with  the  ministerial  duty  of  issuing  municipal 
bonds,  as  to  the  legality  of  the  election  authorizing  their  issue,  and  the 
existence  of  the  facts  necessary  to  their  validity,  will  not  render  such 
bonds,  when  issued  without  authority  of  law,  valid,  in  the  hands  of  bona 
fide  holders.  The  agent  can  not,  by  his  act  alone,  invest  himself  with 
power  to  bind  his  principal,  and  his  act,  unknown  to  and  unsanctioned 
by  his  principal,  can  not  be  held  to  estop  the  latter  to  deny  his  power  to 
act.     Ibid.  11. 

Who  are  corporate  authorities. 

16.  Of  a  town — to  make  subscriptions  or  issue  bonds.  The  supervisor  and 
town  clerk,  neither  separately  nor  conjointly,  are  the  corporate  authority 
of  their  town.  They  are  simply  town  officers,  with  limited  duties  to  per- 
form in  respect  of  town  affairs.  They  possess  no  power  as  town  officers 
or  under  the  statute,  except  under  the  direction  of  the  corporate  authori- 
ties (the  electors),  to  do  any  act  in  regard  to  making  corporate  subscrip- 
tions or  issuing  bonds.     The  town  must  act  through  its  electors,  either  to 
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ratify  an  act  already  done  or  to  authorize  an  act  to  be  subsequently  done. 
Williams  v.  Town  of  Roberts,  11. 
Application  for  call  op  election. 

17.  Of  its  sufficiency.  Where  a  railway  charter  provided,  that  when 
ten  legal  voters  of  any  city,  county  or  town  should  present  to  the  clerk 
thereof  a  written  application  requesting  an  election,  to  determine  whether 
a  subscription  or  donation  should  be  made  to  the  company,  such  clerk 
should  receive  and  file  the  application  and  call  an  election,  it  was  held, 
that  a  written  application,  signed  by  ten  legal  voters,  was  necessary  to 
the  validity  of  any  election  under  such  charter,  and  without  proof  that 
such  application  was  delivered  to  the  clerk,  and  was  signed  by  ten  legal 
voters,  no  subscription  could  legally  be  made,  nor  could  the  munici- 
pality be  compelled  to  issue  its  bonds  in  pursuance  of  a  vote.  And  proof 
that  such  application  was  signed  by  ten  citizens  is  not  sufficient,  as  a 
citizen  may  or  may  not  be  a  legal  voter.  People  ex  rel.  v.  Town  of  Old- 
town,  202. 

Call  and  notice  of  town  election. 

18.  Whether  sufficient.  Where  the  law  under  which  a  town  subscription 
was  made  and  its  bonds  issued  to  a  railway  company,  required  there 
should  first  be  an  affirmative  vote  of  a  majority  of  the  electors  of  the 
town  authorizing  the  subscription,  and  that  the  election  should  be  called 
upon  the  application  of  twenty  legal  voters  and  tax-payers  of  the  town, 
and  that  notice  of  the  election  should  be  posted  for  at  least  twenty  days' 
and  the  application  for  the  election  was  signed  by  only  twelve  legal  voters 
and  tax-payers  of  the  town,  and  the  notice  of  the  election  was  posted 
only  ten  days,  it  was  held,  that  the  election  was  a  nullity,  and  gave  no 
power  to  make  the  subscription  and  issue  the  bonds.  Williams  v.  Town 
of  Roberts,  11. 

As  to  time  of  voting. 

19.  Where  a  law  authorizing  a  municipal  subscription  to  a  railway 
corporation  upon  an  affirmative  vote,  provided  that  "  no  vote  shall  be  taken 
unless  at  a  regular  election  for  town  and  county  officers,"  it  was  held,  that 
a  liberal  construction  of  the  act  authorized  a  vote  at  an  election  for  either 
town  or  county  officers,  and  that  a  vote  on  the  question,  at  a  regular  elec- 
tion for  county  officers,  was  a  substantial  compliance  with  the  lav/. 
JSdwards  et  al.  v.  The  People,  340. 

Compelling  the  issue  of  bonds. 

20.  Without  the  consent  of  the  proper  corporate  authorities.  See  MUNICI- 
PAL INDEBTEDNESS,  1. 


NATIONAL  BANKS. 

Right  to  acquire  real  estate.     See  BANKS,  3,  4. 
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NEGLIGENCE. 

Burden  op  proof. 

1.  In  an  action  for  an  injury  alleged  to  have  been  caused  by  negligence,  the 
burden  of  proof  rests  on  the  plaintiff  not  only  to  show  the  negligence  of 
the  defendant  causing  the  injury,  but  also  to  show  he  was  exercising  due 
care  on  his  part.  It  is  error  to  instruct  the  jury  that  the  burden  of  proof 
to  show  negligence  of  the  plaintiff  rests  on  the  defendant.  Indianapolis 
and  St.  Louis  Railroad   Co.  v.  Evans,  63. 

2.  It  is  true,  where  the  negligence  of  the  defendant  is  gross,  the  alle- 
gation in  the  plaintiff's  declaration  of  due  care  on  his  part  is  regarded  as 
proved,  where  it  is  shown  that  the  want  of  care  on  the  part  of  the  plain- 
tiff, if  any,  was  but  slight  in  comparison  with  that  of  the  defendant.  But, 
even  in  such  case,  the  burden  of  proof  is  on  the  plaintiff  to  show  he  was 
free  from  such  negligence  as  would  defeat  his  action.     Ibid.  63. 

3.  Presumption — burden  of  proof '.  Where  a  railway  car  is  thrown  from 
the  track,  whereby  a  passenger  for  hire  is  injured,  the  presumption  is 
that  the  accident  resulted  either  from  the  fact  that  the  track  was  out  of 
order,  or  the  train  badly  managed,  or  both  combined,  and  the  onus  is  on 
the  company  to  show  it  was  not  negligent  in  any  respect.  Peoria,  Pekin 
and  Jacksonville  Railroad   Co.  v.  Reynolds,  418. 

Negligence  in  railroads. 

4.  Duty  of  company  as  to  keeping  fence  in  repair.  Where  a  railroad  is 
enclosed  by  a  sufficient  fence,  and  a  casual  breach  occurs  therein,  without 
the  knowledge  or  fault  of  the  company,  and  through  such  breach  stock 
get  upon  the  track  and  are  injured,  the  company  is  not  liable  unless  it 
has  had  a  reasonable  time  to  discover  such  breach,  or  has  been  notified 
and  fails  to  repair  before  the  injury  occurred.  Indianapolis  and  St.  Louis 
Railroad  Co.  v.  Hall,  368.  • 

5.  Failure  to  give  signal  at  road  crossing.  Where  a  railway  company,  in 
running  a  wild  train,  on  approaching  a  highway  crossing,  fails  to  give 
the  statutory  signal  by  sounding  a  whistle  or  ringing  a  bell,  at  a  place 
where  the  view  of  the  approaching  train  from  the  crossing  is  obstructed 
by  timber  and  heavy  foliage,  this  will  establish  a  right  of  recovery  against 
the  company  for  an  injury  received  by  one  while  attempting  to  cross  the 
railroad  with  his  team,  in  favor  of  such  injured  party.  Peoria,  Pekin  and 
Jacksonville  Railroad  Co.  v.  Siltman,  529. 

6.  When  sounding  of  whistle  is  reckless,  wilful,  etc.  If  the  alarm  whistle 
of  a  locomotive  is  needlessly  sounded  in  the  rear  of  a  team  while  travel- 
ing in  a  narrow  lane  near  the  railroad  track,  and  is  continued  while  the 
horses  are  running  away  with  the  plaintiff  and  his  conveyance,  the  engi- 
neer having  full  knowledge  that  they  are  running  away,  and  until  the 
train  comes  abreast  of  the  team,  whereby  the  conveyance  is  overturned 
«,nd  the  plaintiff  injured,  such  sounding  of  the  whistle  is  wanton,  wilful 
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and  reckless,  if  not  malicious.      Chicago,  Burlington  and  Quincy  Railroad 
Co.  v.  Dickson,  431. 

7.  Where  the  track  of  a  railway  company  is  out  of  repair,  pieces  of  old 
rails  being  used  to  supply  the  place  of  a  broken  rail,  and  laid  upon  rotten 
or  decayed  ties,  and  a  train  of  cars  is  run  over  such  track  at  a  speed  of 
from  twenty-five  to  thirty  miles  an  hour,  and  an  accident  occurs  resulting 
in  personal  injury,  the  company  will  be  liable.  Peoria,  Pekin  and  Jack- 
sonville Railroad  Co.  v.  Reynolds,  418. 

Contributory  and  comparative. 

8.  General  rule.  Where  there  is  negligence  on  the  part  of  an  injured 
party,  or  on  the  part  of  those  charged  with  the  care  of  the  injured  party, 
as,  a  child  of  tender  years,  contributing  directly  to  produce  the  injury, 
there  can  be  no  recovery,  unless  such  negligence  is  slight,  and  that  of  the 
defendant  is  gross  in  comparison,  in  regard  to  that  which  produced  the 
injury.  It  is  not  sufficient  that  the  defendant  may  have  been  guilty  of  a 
greater  degree  of  negligence  in  respect  to  the  producing  cause  of  the  in- 
jury.     Toledo,  Wabash  and  Western  Railioay  Co.  v.  Grable,  Admr.  441. 

9.  The  rule  in  this  Stale  is,  that  where  the  negligence  of  the  defendant 
is  gross,  the  plaintiff'  may  recover,  although  his  own  negligence  may  have 
contributed,  in  some  degree,  to  the  injury,  provided  his  negligence  was 
slight.  It  is  error  to  instruct  the  jury  that  the  plaintiff  may  recover  un- 
less his  negligence,  contributing  to  the  injury,  was  equal  to  or  greater 
than  that  of  the  defendant.  Indianapolis  and  St.  Louis  Railroad  Co.  v. 
Evans,  63. 

10.  Care  required  of  parents  of  injured  child.  The  parents  of  a  child  of 
too  tender  age  to  exercise  care,  having  its  custody,  are  chargeable  with 
the  duty  of  exercising  reasonable  care  for  its  personal  safety,  and  if  for 
the  want  of  such  care  it  is  killed  by  a  passing  train  of  cars,  no  recovery 
can  be  had   on  behalf  of  the  next  of  kin.      Toledo,   Wabash  and  Western 

■  Railway  Co.  v.  Grable,  Admr.  441. 

11.  Where  a  child  of  twenty-eight  months  of  age  was  suffered  by  its 
parents  to  wander  upon  a  railway  track,  where  it  was  killed  by  a  passing 
train  on  its  usual  time,  or  nearly  so,  and  there  was  no  fence  or  inclosure 
to  prevent  the  child  from  going  from  its  parents'  house  upon  the  track, 
and  the  child  was  not  looked  after  until  the  whistle  of  the  locomotive  was 
sounded,  it  was  doubted  whether  any  recovery  could  be  had  by  the  next 
of  kin.     Ibid.  441. 

12.  In  case  of  wilful  or  malicious  act.  If  the  whistle  of  a  locomotive  on 
an  approaching  train  is  needlessly  sounded,  and  done  so  wantonly,  reck- 
lessly, wilfully  or  maliciously,  in  such  a  manner  as  to  frighten  a  team  of 
horses  being  driven  in  a  narrow  lane  near  by,  and  cause  them  to  run 
away  and  injure  the  plaintiff,  it  is  no  defense  to  a  suit  for  damages  to 
show  that  the   plaintiff  was  guilty  of  negligence  in  entering  the  lane. 
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Such  negligence  will  not  excuse  the  wanton,  wilful  or  malicious  act  caus- 
ing the  injury.  Chicago,  Burlington  and  Quincy  Railroad  Co.  v.  Dickson, 
431. 

13.  Of  the  care  required  of  a  passenger  in  landing  from  a  steamboat — and 
as  to  right  of  passen&er  to  go  ashore  at  intermediate  landings.  See  CAR- 
RIERS, 6,  7,  8. 

14.  Where  the  plaintiff,  in  an  action  to  recover  for  injury  occasioned  by  an 
animal  belonging  to  another,  contributed  to  the  result  by  his  own  negligence,  he 
could  not  recover.     See  ANIMALS,  2,  3. 

Carriers  of  passengers. 

15.  Duty  of  steamboats  in  providing  safe  mode  of  landing  passengers.  See 
CARRIERS,  6. 

As  between  master  and  servant. 

16.  Whether  the  servant  may  recover  against  the  master  for  injuries  received 
in  his  service.     See  MASTER  AND  SERVANT,  1  to  8. 

Negligence  as  a  question  of  fact.     See  LAW  AND  FACT,  3. 

NEGOTIABLE  INSTRUMENTS. 

Indorser. 

1.  Of  his  liability,  and  remedy  over.  Where  a  promissory  note  is  made 
to  a  third  person,  having  no  interest  in  the  same,  and  his  indorsement  is 
procured,  and  the  note  then  given  to  a  bank,  as  security  for  a  prior  loan 
to  the  makers,  the  indorser  will  charge  himself  as  security  for  the  makers, 
and  must  look  to  them  if  he  is  compelled  to  take  up  the  note.  If  the 
makers  have  expended  the  money  for  a  school  district,  that  is  a  matter 
between  them  and  the  district,  and  the  indorser  can  not  sue  the  district, 
there  being  no  privity  of  contract  between  him  and  the  district.  Trustees 
of  Schools  v.  Rautenberg,  219. 

NEW  TRIALS. 

Verdict  against  the  evidence. 

1.  Conflicting  evidence  on  bill  for  divorce.  Although  the  evidence  on  the 
trial  of  a  bill  for  divorce  may  be  conflicting,  and  the  charge  of  adultery 
found  against  the  defendant  may  have  been  only  on  circumstantial  evi- 
dence, coupled  with  an  admission  said  to  have  been  made  by  him,  and  he 

•  may  have  denied  the  admission,  this  court  will  not  grant  a  new  trial,  the 
jury  and  court  below  having  a  better  opportunity  of  judging  to  which  of 
the  witnesses  credence  should  be  given.     Moore  v.  Moore,  98. 

2.  As  to  finding  on  issues  of  fact  in  petition  for  mandamus.  The  jury  be- 
ing the  judges  of  the  facts  submitted  to  them,  this  court,  not  having  the 
same  opportunity  as  the  court  and  jury  trying  the  case  of  judging  of  the 
credibility  and  weight  of  the  evidence,  will  not  set  aside  the  finding  of 
the  jury  on  issues  of  fact  in  a  petition  for  a  mandamus,  unless  it  clearly 
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appears, to  be  unsupported  by  the  evidence.     People  ex  rel.  v.  Town  of 
Waynesville,  469. 

3.  As  to  quality  of  cattle  sold.  Where  the  evidence  is  conflicting  as  to 
the  representations  made  as  to  the  quality  of  cattle  sold,  and  the  finding 
of  the  jury  is  not  dearly  against  the  preponderance  of  the  evidence,  and 
the  jury  have  been  properly  instructed,  this  court  will  not  interfere  with 
the  verdict.     Skiles  v.  Caruthers,  458. 

4.  As  to  negligence.  Where  the  record  fails  to  show  that  an  accident 
on  a  railway  train,  resulting  in  the  death  of  the  plaintiff's  intestate,  was 
the  result  of  any  negligence  or  fault  on  the  part  of  the  company,  in  any 
respect,  a  judgment  in  favor  of  the  plaintiff  will  be  reversed.  Chicago 
and  Alton  Railroad  Co.  v.  Mock,  Admx.  87. 

5.  General  rule  in  actions  for  libel,  slander,  etc.  The  general  rule  is,  that 
in  penal  actions,  and  in  actions  for  libel  or  defamation,  and  other  actions 
vindictive  in  their  nature,  a  new  trial  will  not  be  granted  merely  be- 
cause the  verdict  is  against  the  weight  of  the  evidence.  Clark  v.  Hal- 
field,  440. 

6.  In  criminal  cases — of  a  reasonable  doubt,  in  case  of  a  conflict  in  the  testi- 
mony.    See  CRIMINAL  LAW,  7,  8. 

Excessive  damages. 

7.  In  suit  for  injury  from  negligence.  In  a  suit  against  a  railway  com- 
pany, by  a  lady  passenger,  for  a  personal  injury  caused  by  gross  negli- 
gence, and  where  it  appeared  the  injury  was  severe,  her  spine  being 
injured  permanently,  she  being  a  person  of  education  and  a  teacher  by 
profession,  $8958  damages,  while  considered  large,  was  held  not  so  exces- 
sive as  to  warrant  a  reversal  of  the  judgment.  Illinois  Central  Railroad 
Co.  v.  Parks,  373. 

8.  In  trespass,  for  lying  in  wait  and  shooting  the  plaintiff,  inflicting 
wounds  that  might  disable  him  for  life,  when  the  assault  was  wanton  and 
not  made  under  the  influence  of  sudden  passion,  but  planned  and  executed 
with  deliberation  and  a  matured  purpose  to  take  life,  $1950  was  not  held 
to  be  excessive,  the  case  being  one  proper  for  exemplary  damages.  Cum- 
mins v.  Crawford,  312. 

Misconduct  of  jury. 

9.  How  shown.  An  affidavit  on  a  motion  for  a  new  trial,  that  the  ver- 
dict was  found  by  each  juror  marking  down  the  amount  of  damages  he 
deemed  proper,  and  dividing  the  aggregate  of  the  several  sums  by  twelve, 
with  an  agreement  the  result  should  be  the  verdict,  if  made  merely  on  in- 
formation and  belief  of  the  defendant,  is  clearly  insufficient.     Ibid.  312. 

10.  Impeaching  verdict  on  affidavit  of  juror  not  allowable.  See  VER- 
DICT, 1. 

New  trials  in  ejectment. 

11.  Under  the  statute.     See  EJECTMENT,  5,  6. 
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NOTICE. 

TO    DIRECTOR    OF    BANK. 

1.  Notice  through  other  agents  of  same  institution.  A  director  of  a  bank 
will  not  be  allowed  to  plead  ignorance  of  a  transaction  with  the  bank  in 
order  to  avoid  responsibility  for  the  acts  or  omissions  of  himself  or  his 
agents,  as  against  third  persons.  But  when  the  rights  of  the  bank  are 
not  involved,  but  only  his  individual  rights  as  against  another,  he  will  not 
be  held  chargeable  with  notice  of  a  transaction  with  the  bank.  Mayer  v 
Erhardt,  452. 

By  possession  of  land. 

2.  The  possession  of  land  under  a  conveyance  is  notice  to  a  subsequent 
purchaser  of  the  prior  grantee's  title,  and  if  such  subsequent  purchaser 
takes  possession,  a  court  of  equity  will  cancel  his  deed  as  a  cloud  on  the 
title  of  the  prior  grantee,  and  restore  the  possession  to  him  or  to  his  heirs- 
Timison  v.    Chamblin  et  al.  378. 

AS    BETWEEN    MASTER    AND    SERVANT. 

3.  Injury  to  servant  from  use  of  defective  machinery — notice  to  the  master. 
See  MASTER  AND  SERVANT,  7,  8. 

OATH. 

IN    PROCEEDINGS    TO    ESTABLISH    A    ROAD. 

Of  the  oath  to  the  jury.     See  HIGHWAYS,  5. 

OBITER  DICTUM.     See  FORMER  DECISIONS,  1. 

OFFICE  AND  OFFICERS. 
Bailiff. 

1.  Need  not  be  of  age.  There  is  no  law  in  this  State  requiring  a  bailiff 
appointed  by  the  court  to  be  twenty-one  years  of  age.  A  person  twenty 
years  old,  or  even  less,  may  be  fully  competent  to  discharge  the  duties 
pertaining  to  that  position.     Mc  Cann  v.  The  People,  103. 

Tenure  of  office— circuit  judges. 

2.  As  to  the  additional  judges  provided  by  act  of  June  2,  1877.  See  CIR- 
CUIT JUDGES,  1. 

OFFICIAL  BONDS. 

County  treasurer. 

1.  Liability  of  sureties  for  fund  given  to  the  poor  of  the  county.  A  county 
being  liable  for  the  support  of  its  paupers,  its  board  is  exclusively  inter- 
ested in  a  fund  dedicated  or  given  to  the  poor  of  such  county,  and  in  its 
management  and  control,  and  this  being  so,  it  so  far  partakes  of  the  nature 
of  public  revenue,  as  to  make  the  county  treasurer  its  proper  custodian 
for  the  county,  and  his  sureties  will  be  liable  if  he  fails  to  account  for 
and  pay  over  the  same  to  his  successor.     Prickett  et  al.  v.  The  People,  115 
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2.  Liability  for  refund  tax.  The  refund  tax  paid  by  the  State  to  the 
several  counties,  under  the  act  in  force  March  26,  1875,  entitled  "An  act 
to  declare  and  constitute  the  State  of  Illinois  sole  trustee  of  that  portion 
of  the  State  tax  levied,  assessed  and  collected  for  the  year  1873  in  excess 
of  twenty-nine  thirty-sixths  thereof,  and  to  provide  exclusive  remedies 
for  the  complete  refunding  of  the  same  to  the  tax-payers  of  the  State  who 
have  paid  such  excess,  and  for  the  protection  of  tax-payers  entitled 
thereto,  and  of  counties  and  all  officers  and  persons  connected  with  the 
collection,  custody  or  payment  thereof,"  is  essentially  public  revenue,  ap- 
pertaining to  the  office  of  county  treasurer,  and  being  so  he  and  his 
sureties  are  amenable  to  the  county  for  a  faithful  accounting  of  such 
fund,  the  same  as  any  other  public  funds  of  which  he  is  by  law  the  cus- 
todian.    Prickett  et  al.  v.  The  People,  115. 

3.  Liability  of  sureties  under  subsequent  law.  The  provision  of  the  act  of 
1874,  (R.  S.  ch.  36,  sec.  4,)  which  provides  that  the  county  treasurer  shall 
receive  and  safely  keep  the  revenues  and  other  public  moneys  of  the 
county,  and  all  moneys  and  funds  authorized  by  law  to  be  paid  to  him, 
and  disburse  the  sume  pursuant  to  law,  is  a  change  the  legislature  had 
the  clear  right  to  make  as  against  prior  sureties  of  such  officer.  It  must 
be  held,  that  sureties'  signing  the  bond  of  public  officers,  do  so  in  contem- 
plation of  a  change  in  the  law.     Ibid.  115. 

School  treasurer. 

4.  Liability  for  notes  coming  to  his  hands.  Where,  at  the  time  of  the 
appointment  of  a  township  school  treasurer,  the  permanent  school  fund 
was  all  loaned  out,  and  he  received  the  notes  therefor,  and  upon  his  death 
his  administrator  failed  to  find  and  deliver  over  a  part  of  such  notes,  this 
was  held,  prima  facie  sufficient  to  show  a  default  on  his  part  to  the  amount 
of  the  notes  not  found,  without  proof  of  his  having  collected  the  same,  for 
which  his  sureties  were  liable.      Trustees  of  Schools  v.  Smith  et  al.  181. 

5.  The  sureties  of  a  township  school  treasurer,  to  exonerate  themselves 
from  liability,  must  show  that  he  had  paid  out  or  disposed  of  the  whole 
sum  which  came  into  his  hands,  according  to  law,  including  the  amount 
in  notes  as  well  as  in  money,  the  treasurer  being  bound  to  respond  in 
money  or  securities  for  the  whole.  The  presumption  that,  as  an  officer,  he 
did  his  duty,  can  avail  nothing  against  proof  to  the  contrary.     Ibid.  181. 

6.  As  to  time  of  defalcation — in  case  of  re-appointment.  "Where  a  school 
treasurer  was  re-appointed  about  five  months  before  his  death,  but  gave 
no  new  bond,  and  after  his  death  it  was  found  he  was  a  defaulter  in  a 
given  sum,  in  the  absence  of  proof  that  he  had  in  his  hands  all  the  moneys 
and  securities  entrusted  to  him  during  his  first  term  of  office,  it  was  held, 
that  it  could  not  be  presumed  he  paid  over  all  the  moneys  and  notes  to 
himself  as  his  own  successor,  so  as  to  exonerate  his  securities.  A  defal- 
cation being  established,  and  no  time  shown  when  it  occurred,  it  may  as 


INDEX.  699 


OFFICIAL  BONDS.     School  treasurer.      Continued. 

well  be  presumed  that  he  misapplied  the  funds  during  his  first  term  as 
during  the  time  after  his  re-appointment.  Trustees  of  Schools  v.  Smith 
et  al.  181. 

7.  An  entry  upon  the  minutes  of  the  board  of  trustees,  at  the  time  a 
school  treasurer  is  re-appointed,  that  he  made  a  report  as  treasurer,  and 
the  same  was  "carefully  examined,"  is  not  evidence  that  his  defalcation 
had  not  then  occurred.     Ibid.  181. 

8.  Proof  that  a  school  treasurer,  after  his  re-appointment,  received 
money  on  a  school  note  in  his  possession,  without  proof  when  the  note 
came  to  his  hands,  whether  before  or  after  his  re-appointment,  is  not  suffi- 
cient to  charge  the  sureties  on  his  bond  given  at  his  first  appointment. 
Ibid.  181. 

ORDINANCE. 

Publication. 

1.  Proof  of  publication — and  as  to  mode  of  publication.  The  certificate 
of  a  village  clerk  of  the  due  publication  of  an  ordinance,  is  made,  by  the 
statute,  sufficient  evidence  of  that  fact.  Whether  published  in  book  or 
pamphlet  form,  or  written  notices  of  its  passage  have  been  posted  in  the 
village,  is  immaterial.  It  is  sufficient  to  publish  the  same  in  a  newspaper 
of  the  village.     3Ioss  v.  The  Village  of  Oakland,  109. 

2.  Mistake  in  publication.  It  is  no  objection  to  an  ordinance  that  a  word 
was  not  accurately  printed  in  the  publication  of  the  same,  when  it  is 
plain  from  the  context  what  word  was  intended.     Ibid.  109. 

OUTSTANDING  TITLE.     See  EJECTMENT,  4. 

PARENT  AND  CHILD. 
Goods  bought  by  child. 

1.  Liability  of  parent.  Where  a  father  has  supplied  his  minor  son  with 
necessaries,  or  is  ready  to  supply  them,  he  can  not  be  bound  by  a  contract 
the  son  may  make  with  a  third  person  for  the  purchase  of  goods,  without 
his  authority,  although  they  may  be  regarded  as  necessaries.  Johnson  v. 
Smallwood,  73. 

2.  What  proof  of  son's  authority  to  buy,  will  bind  father.  The  authority 
of  an  infant  to  bind  the  father  by  contracts  for  necessaries  is  inferred 
from  very  slight  evidence.  Where  a  minor  son  bought  clothing  without 
the  consent  of  his  father,  who  knew  nothing  of  the  purchase  until  the 
goods  were  brought  home,  but  he  allowed  his  son  to  retain  them,  and  the 
plaintiff  testified  to  the  father's  promise  to  pay,  which  the  latter,  on  oath, 
denied,  it  was  held,  that  the  jury  were  authorized  to  find  the  father  liable 
for  the  price  of  the  goods.     Ibid.  73. 
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PARTIES. 

Who  must  sue  upon  bond. 

1.  Where  a  bond,  upon  its  face,  denotes  the  parties  to  it,  the  action 
must  be  between  those  parties,  no  matter  what  may  be  the  terms  of  the 
defeasance.  The  suit  must  be  brought  in  the  names  of  all  the  obligees  or 
payees.     Phillips,  et  al.  v.  Singer  Man/.  Co.  305. 

Payee  who  has  indorsed  the  note. 

2.  May  erase  his  indorsement  and  sue  in  his  own  name.  If  the  payee  of  a 
negotiable  instrument  has  actually  parted  with  the  same,  and  transferred 
the  title  by  indorsement,  but,  subsequently,  becomes  its  owner,  he  will 
have  the  right  to  erase  his  indorsement,  and  reinvest  himself  with  the 
legal  title,  and  he  may  do  this  at  any  time,  if  the  owner  at  the  time  the 
suit  is  brought,  and  he  may  do  the  same  where  he  has  never,  in  fact, 
parted  with  the  title.     Sweet  v.  Garwood,  407. 

Bill  to  enforce  charge  on  land. 

3.  On  bill  against  the  widow  and  heir  of  a  sole  devisee  to  enforce  a 
charge  upon  the  property  devised  to  him,  it  was  held,  that  the  other  heirs 
at  law  of  the  testator,  or  their  husbands,  and  the  executor  of  the  will,  were 
not  necessary  parties.     Rhoades  et  al.  v.  Rhoades,  139. 

Changing  parties  plaintiff. 

4.  Whether  allowable.     See  AMENDMENTS,  2. 

PARTNERSHIP. 

Signing  co-partner's  name. 

1.  Authority  of  the  several  partners.  Upon  the  formation  of  a  partnership? 
until  a  firm  name  is  adopted  the  presumption  must  be  that,  in  the  trans- 
action of  the  firm  business,  each  member  is  the  agent  of  the  others  to 
transact  the  business,  even  to  the  signing  of  the  names  of  the  several 
members  of  the  firm  to  writings  executed  in  the  legitimate  business  of 
the  firm.     Kitner  v.   Whitlock,  513. 

2.  When  partner  is  estopped  to  deny  execution  of  note.  Where  a  note  was 
given  for  money  loaned  to  a  firm,  and  for  wheat  sold,  which  was  used  in 
erecting  their  mill  and  in  making  flour  for  the  use  of  the  firm,  and  the 
amount  thereof  was  entered  in  the  firm  books  as  an  indebtedness  of  the 
firm,  which  books  were  examined  from  time  to  time, by  a  partner  denying 
the  execution  of  the  note  by  him,  it  was  held,  if  he  was  informed  of  the 
making  of  the  note,  and  made  no  objection,  he  was  estopped  from  denying 
its  validity,  even  if  his  name  was  in  fact  signed  by  a  co-partner.  Ibid. 
513. 

PASSENGERS. 

Duty  of  carriers.     See  CARRIERS,  4  to  8. 
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PAUPERS. 

Money  given  to  the  poor  of  the  county. 

1.  Liability  of  sureties  of  county  treasurer  therefor.  See  OFFICIAL 
BONDS,  1. 

Residence  of  pauper.  . 

2.  For  purpose  of  voting.     See  ELECTIONS,  5,  6. 

PAYMENT.  .    ' 

Application  of  payments. 

1.  Where  a  school  treasurer,  after  his  re-appointment,  and  death  with- 
out giving  a  new  bond,  was  found  to  be  in  default,  for  a  part  of  which  his 
sureties  on  his  bond  were  not  liable,  and  judgment  was  recovered  against 
his  estate  for  the  whole,  and  payment  made  of  part  of  the  judgment,  it 
was  insisted  that  the  payment  should  be  applied  first  on  the  part  of  the 
debt  not  secured,  but  it  was  held,  this  was  not  a  case  for  the  appropriation 
of  payments,  there  being  but  a  single  indebtedness  evidenced  by  the 
judgment.     Trustees  of  Schools  v.  Smith  et  al.  181. 

PLACITA. 

Whether  necessary. 

To  render  record  admissible  in  evidence.     See  EVIDENCE,  8. 

PLEADING. 

Of  the  declaration. 

1.  In  ejectment,  whether  against  one  in  the  actual  possession  of  the 
land  and  sued  for,  or  against  one  exercising  acts  of  ownership  on  the  same, 
or  claiming  title  thereto  or  some  interest  therein,  the  form  of  the  aver- 
ment required  in  the  declaration  by  the  statute  is  the  same.  Dickerson  v. 
Hendryx,  66. 

2.  On  a  penal  statute.  Where  an  action  is  based  upon  a  penal  statute, 
which  should  receive  a  strict  construction,  the  plaintiff  must  show  by 
averments  in  his  declaration  that  the  case  comes  within  the  provisions 
of  the  law,  or  the  pleading  will  be  subject  to  demurrer.  Figueira  v.  Pyatt, 
402. 

3.  For  levying  on  property  claimed  to  be  exempt.  In  a  suit  against  an  officer 
to  recover  treble  the  value  of  property  levied  upon,  which  is  claimed  as  ex- 
empt under  the  act  of  1872,  in  lieu  of  the  enumerated  articles,  the  plaintiff 
must  aver,  in  his  declaration,  that  he  did  not  have  any  or  either  of  the 
articles  made  specifically  exempt,  or  if  he  had  a  portion  and  not  all,  he 
must  aver  what  articles  he  did  not  have.  It  is  not  sufficient  to  aver  that  he 
did  not  have  the  articles  specifically  exempt,  specifying  them.     Ibid.  402. 

4.  For  levying  on  goods  claimed  under  the  $100  clause.  Under  the  act  of 
1872,  if  the  debtor  desires  to  avail  himself  of  the  provision  exempting 
$100  of  other  property  from  levy  and  sale,  he  must  select  the  articles  and 
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PLEADING.     Of  the  declaration.     Continued. 

claim  them,  and  in  an  action  against  an  officer  for  levying  upon  and  sell- 
ing the  same,  the  declaration  will  be  fatally  defective  if  it  fails  to  show- 
such  selection  and  claim.     Figueira  v.  Pyatt,  402. 
Pleas. 

5.  Plea  to  jurisdiction — its  requisites.  To  a  suit  brought  in  Sangamon 
county,  with  summons  to  Alexander  county  and  service  there,  the  defend- 
ants filed  a  plea  asking  judgment  of  "the  writ  and  declai-ation,"  stating, 
among  other  things,  that  they  were  residents  of  Alexander  county  and  not 
of  Sangamon  county,  and  praying  judgment  that  the  writ  and  declaration 
be  quashed.  The  court  sustained  a  special  demurrer,  for  the  reason  the 
plea  prayed  judgment  of  the  declaration  and  that  it  be  quashed:  Held, 
that  it  was  error  to  sustain  the  demurrer,  the  plea  not  being  faulty.     Saf- 

ford  et  al.  v.  The  Sangamo  Insurance  Co.  296. 

6.  Plea  to  jurisdiction  not  in  abatement — amendable.  A  plea  showing  that 
a  defendant  has  been  sued  out  of  his  county,  on  process  sent  to  his  county, 
is  not  a  plea  in  abatement,  but  a  meritorious  one  to  secure  a  substantial 
right,  and  if  defective  in  form  is  amendable.     Ibid.  296. 

7.  Plea  must  answer  all  it  professes.  A  plea  professing  to  answer  the 
whole  declaration,  which,  in  fact,  answers  but  a  part,  is  obnoxious  to  de- 
murrer.    Dickerson  v.  Hendryx,  66. 

8.  Plea  denying  possession  in  ejectment.  As  the  declaration  is  the  same 
in  ejectment  against  a  defendant  in  possession  as  against  one  claiming 
title  or  some  interest,  where  the  premises  are  not  occupied,  a  plea  to  the 
whole  cause  of  action,  denying  that  the  defendant  is  in  possession,  is  bad 
on  demurrer,  as  not  answering  all  it  professes.     Ibid.  66. 

9.  The  defendant  in  ejectment  may  file  separate  pleas  denying  his 
possession,  or  (the  premises  being  unoccupied)  that  he  claims  title  or 
some  interest  in  the  land,  or  that  a  demand  of  possession  Avas  made  before 
suit,  but  they  must  be  limited  as  to  the  particular  defense  set  up  in  each, 
and  should  not  profess  to  be  to  the  entire  cause  of  action.     Ibid.  66. 

10.  Of  a  plea  justifying  levy  as  an  officer  of  city.  Where  officers  of  a 
city  attempt  to  justify  the  seizure  and  sale  of  property  under  a  warrant 
issued  to  collect  a  special  tax  for  a  sidewalk,  the  warrant  should  be  set 
out,  and  the  plea  should  aver  that  the  officer  making  the  levy  had  been 
appointed  under  some  law  or  ordinance  a  collector  of  such  taxes.  An 
allegation  of  his  appointment  as  collector  of  special  assessments  is  not 
sufficient,  as  an  appointment  for  that  purpose  does  not  make  him  collector 
of  special  taxes  levied  to  pay  the  expense  of  building  a  sidewalk.  Butler 
et  al.  v.  Nevin,  575. 

In  proceeding  for  mandamus. 

11.  Mode  of  forming  issues  of  fact.     See  MANDAMUS,  4. 
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PLEADING  AND  EVIDENCE. 
Allegations  and  proofs. 

1.  Variance  between  instrument  and  that  described.  Where  a  declaration, 
in  an  action  of  debt  upon  a  bond  payable  to  the  Singer  Sewing  Machine 
Company  and  A  B  and  C  D,  described  the  bond  as  made  and  executed  to 
the  sewing  machine  company  alone,  under  the  plea  of  non  est  factum  it 
was  held,  there  was  a  fatal  variance.    Phillips  et  al.  v.  Singer  Man/.  Co.  805. 

2.  In  respect  to  question  of  negligence.  In  a  suit  for  a  personal  injury, 
received  by  frightening  a  team  and  causing  it  to  run  away,  by  the  sound- 
ing of  a  whistle  on  a  locomotive,  under  an  allegation  that  while  the  de- 
fendant's train  was  approaching  from  the  rear  of  the  team,  its  servants 
caused  the  whistle  to  be  sounded  in  a  loud,  shrill,  unnecessary  and  negligent 
manner,  "needlessly,  wantonly,  negligently  and  maliciously,"  whereby  the 
team  was  frightened,  etc.,  it  was  held  competent  for  the  plaintiff  to  show 
a  case  of  negligence  on  the  part  of  the  defendant,  and  for  the  latter,  in 
defense,  to  show  plaintiff's  negligence  in  putting  himself  in  a  place  of 
danger,  and  in  such  case,  unless  the  negligence  of  the  defendant  was  gross 
and  that  of  plaintiff  slight,  in  comparison,  no  recovery  could  be  had.  Chi- 
cago, Burlington  and  Quincy  Railroad  Co.  v.  Dickson,  431. 

3.  But  when  the  declaration  charged,  that  as  the  train  was  approach- 
ing in  the  rear,  the  servants  of  the  defendant  caused  the  whistle  to  be 
sounded  in  sharp,  shrill,  loud  sounds,  and  in  quick  and  rapid  succession, 
"needlessly  and  recklessly,  wilfully,  wantonly  and  maliciously,"  whereby, 
etc.,  it  was  held,  that  no  recovery  could  be  had  upon  proof  of  mere  negli- 
gence on  the  part  of  the  defendant,  but  that  to  authorize  a  recovery  it 
must  be  proved  that  the  sounding  of  the  whistle  in  the  manner  charged 
was  done  needlessly,  and  either  wantonly,  recklessly,  wilfully  or  mali- 
ciously.    Ibid.  431. 

4.  In  a  suit  to  recover  damages  for  a  personal  injury  occasioned  by 
the  negligence  of  the  defendant,  the  allegation  and  proof  must  correspond. 
The  plaintiff  can  not  aver  negligence  in  one  particular,  and  prove,  on  the 
trial,  that   the   defendant  was   guilty  of  negligence  in  another.     Toledo, 

Wabash  and  Western  Ry.  Co.  v.  Foss,  551. 

5.  In  a  suit  against  a  railroad  company  for  damages  on  account  of  a 
personal  injury,  alleged  to  have  been  caused  by  the  defendant  carelessly 
running  its  train  against  a  horse,  it  is  not  competent  for  the  plaintiff  to 
p'rove  that  the  railroad  track  was  not  properly  fenced,  or  that  the  cars 
were  not  provided  with  steam  brakes,  or  any  other  negligence  than  that 
averred.     Ibid.  551. 

6.  Where  the  only  negligence  averred  in  the  declaration,  in  a  suit 
against  a  railroad  company,  is,  that  it  ran  its  train  carelessly,  it  is  error 
to  instruct  the  jury  that,  if  the  defendant  was  negligent  in  its  failure  to 
use  air  brakes,  or  other  proper  machinery  in  running  its  train,  the  plain- 
tiff is  entitled  to  recover.     Ibid.  551. 
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PLEADING  AND  EVIDENCE.     Allegations  and  proofs.     Continued. 

7.  As  to  character  of  defect  in  sidewalk  lohereby  injury  resulted.  In  an  action 
on  the*  case,  against  a  municipal  corporation,  it  was  alleged  in  the  decla- 
ration that  the  plaintiff  had  received  injuries  in  consequence  of  a  portion 
of  the  sidewalk  being  out  of  repair,  "  to-wit,  by  some  of  the  planks  being 
broken,  so  that  large  and  deep  holes  were  in  said  walk,  and  the  surface 
of  the  same  became,  and  was,  very  rough,  irregular  and  uneven,"  etc. 
The  proof  failed  to  show  that  any  of  the  planks  in  the  sidewalk  were 
broken,  but,  on  the  contrary,  it  showed  that  the  only  defect  in  the  side- 
walk was,  that  two  of  the  planks  were  removed  therefrom:  Held,  there 
was  a  fatal  variance  between  the  allegation  and  proofs.  City  of  Bloom- 
ington  v.  Goodrich,  558. 

8.  Matters  not  denied  need  not  be  proved.  On  bill  in  chancery  by  trustees 
of  a  church  society,  proof  of  the  legal  organization  of  the  church,  and  of 
the  election  of  the  trustees,  is  not  necessary.  When  these  matters  are  not 
denied  in  the  defendant's  answer,  they  are  admitted.     Enos  et  al.  v.  Ches- 

nut  et  al.  590. 

Sufficiency  of  allegation. 

9.  To  admit  proof .  An  allegation,  in  a  bill  to  foreclose  a  deed  of  trust' 
that  by  the  deed  the  premises  were  conveyed  to  the  grantee,  is  equivalent 
to  an  averment  that  the  homestead  therein  was  released,  and  will  author- 
ize the  court  to  find  such  fact,  in  its  decree,  from  the  evidence.  West  v. 
Krebaum,  263. 

Evidence  under  the  common  counts. 

10.  Where  the  execution  of  a  promissory  note  is  proved,  it  is  sufficient  evi- 
dence to  authorize  a  recovery  under  the  common  money  counts,  without 
proof  of  a  consideration.     Boxberger  v.  Scott,  477. 

11.  Where  there  is  a  variance  between  a  promissory  note  offered  in 
evidence,  and  the  one  described  in  a  special  count  of  the  declaration,  it  is 
sufficient  evidence,  upon  proof  of  its  execution,  to  authorize  a  recovery 
under  the  common  counts,  and  the  fact  that  it  is  not  the  same  note  de- 
scribed in  the  special  count  does  not  affect  its  admissibility  as  evidence 
under  the  common  counts.     Ibid.  477. 

Proof  required  under  general  issue. 

12.  Under  the  general  issue  in  assumpsit  against  a  carrier  to  recover 
damages  for  a  delay  in  the  transportation  of  grain,  the  plaintiff  must 
show,  by  a  clear  preponderance  of  evidence,  a  right  to  recover.  If  be  fails 
to  show  any  property  in  the  grain,  this  will  be  decisive  against  him, 
without  reference  to  any  errors  as  to  the  other  material  facts  of  the  case. 
Cobb,  Christy  fy  Co.  v.  Illinois  Central  Railroad  Co.  394. 

Party  controlled  in  his  defense  as  alleged. 

13.  Upon  bill  to  foreclose  a  mortgage,  a  subsequent  purchaser  from 
the  mortgagor,  who,  in  his  answer,  defends  only  by  alleging  payment  by 
himself,  can  not  insist  upon  an  equitable  estoppel  growing  out  of  the  fact 
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PLEADING  AND  EVIDENCE. 

Party  controlled  in  his  defense  as  alleged.     Continued. 

that  the  mortgagee  obtained  possession  of  the  mortgage,  upon  which  was 
indorsed  a  satisfaction,  shown  to  have  been  made  thereon  under  the  expec- 
tation of  receiving  full  payment.     Allen  et  al.  v.  Sawyer  et  al.  414. 
Statute  of  Limitations. 

14.  When  it  must  be  specially  pleaded,  and  when  it  may  be  availed  of  under 
the  general  issue.     See  LIMITATIONS,  7. 

POLICE  POWERS  OF  CITIES,  ETC. 

May  extend  beyond  corporate  limits.     See  CORPORATIONS,  9. 

POSSESSION. 

Taking  possession  under  chattel  mortgage. 

Rights  and  duty  of  mortgagee.     See  MORTGAGES,  13,  14,  15. 
Possession  of  land. 

As  notice  of  title.     See  NOTICE,  2. 

PRACTICE. 

Affidavit  of  claim. 

1.  How  far  amendable.     See  AMENDMENTS,  1. 
Affidavit  of  merits. 

2.  Striking  out  pleas  for  want  of  affidavit  of  merits.  Where  an  affidavit 
of  claim  is  amended  by  the  officer  attesting  the  oath  to  it,  and  the  defend- 
ant fails  to  file  an  affidavit  of  merits  upon  leave  given  him,  the  court  may 
properly  strike  his  pleas  from  the  files,  and  render  judgment  as  upon  nil 
dicit.     Pier  son  et  al.  v.  Hendrix,  34. 

Sending  process  to  foreign  county. 

3.  When  improperly  sent — practice.  Where  summons  is  sent  to  another 
county,  in  a  case  where  it  is  not  allowed  by  statute,  and  there  served  on 
the  defendant,  he  being  a  resident  of  such  other  county,  it  should  be 
quashed  on  motion  and  proof  of  such  facts.  Safford  et  al.  v.  Sangamo  Insur- 
ance Co.  296. 

Time  to  object. 

4.  To  referee's  report.  Technical  objections  to  the  report  of  a  referee 
appointed  under  rule  of  court,  not  taken  before  the  referee  in  the  excep- 
tions to  his  report,  will  not  afterwards  be  considered.  St.  Louis  National 
Stock  Yards  v.  Himrod,  38. 

5.  Where  no  objection  is  taken  in  the  court  below  to  the  report  of  a 
referee  in  allowing  interest  upon  an  account  stated,  an  objection  to  such 
allowance  can  not  be  heard  in  this  court.  St.  Louis  National  Stock  Yards 
V.  Himrod  $   Co.  410. 
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PRACTICE.     Time  to  object.      Continued. 

6.  -Time  for  objecting  to  evidence  for  variance.  An  objection  to  evidence 
on  the  ground  of  variance  can  not  be  urged  in  this  court,  when  not  made 
in  the  court  below.     Schill  v.  Reisdorf  411. 

7.  As  to  form  of  verdict.  Where  no  objection  is  made  to  the  form  of  a 
verdict  in  the  court  below,  it  can  not  be  urged  in  this  court.     Moss  v.  The 

Village  of  Oakland,  109. 
When  specific  objection  must  be  made. 

8.  Absence  of  placita  from  judgment.  If  a  judgment,  introduced  in  evi- 
dence in  support  of  an  execution  and  sheriff's  deed,  has  no  placita,  showing 
in  what  court  it  was  rendered,  it  must  be  objected  to  specifically  on  this 
account,  in  the  court  below,  to  afford  an  opportunity  to  obviate  the  defect,  or 
the  objection  can  not  prevail  in  this  court.     Cottingham  et  al.  v.  Springer,  90. 

Pleading  over  after  demurrer. 

9.  Is  a  waiver  of  demurrer.  If  a  plaintiff  replies  to  pleas  after  a  de- 
murrer has  been  sustained  to  them,  he  thereby  waives  his  demurrer,  and 
the  error  in  sustaining  the  demurrer,  if  any,  is  obviated.  Illinois  Central 
Railroad  Co.  v.  Parks,  373. 

Trying  cause  out  of  its  order  on  the  docket. 

10.  When  allowable — presumption.  The  statute  gives  the  circuit  court 
the  discretionary  power  to  try  cases  out  of  the  order  in  which  they  stand 
upon  the  docket,  and  until  rebutted  this  court  will  presume  the  discretion 
was  properly  exercised.     Reiman  v.  Ater  et  al.  299- 

11.  Reoord  as  showing  case  tried  before  day  set.  A  case  was  tried  on  the 
fourth  day  of  the  term,  and  all  that  the  record  disclosed  was  a  statement 
that  the  cases  were  set  for  trial,  the  common  law  cases  from  No.  182  to 
538  for  the  first  day,  No.  542  to  599  for  the  second  day,  thus  dividing  the 
docket  for  the  several  days,  placing  No.  691  for  the  fifth  day,  and  in  the 
title  of  the  case  tried  was  the  number  691  opposite  the  title  on  the  mar- 
gin of  the  transcript,  but  whether  this  was  the  number  of  the  case  on  the 
justice's  docket,  it  being  an  appeal,  or  the  number  in  the  circuit  court, 
did  not  appear,  and  the  statement  did  not  say  when,  by  whom,  or  in  what 
manner  the  division  of  the  causes  was  made,  and  it  did  not  appear  that 
it  was  a  copy  of  anything  in  the  record  of  the, court:  Held,  this  was  not 
sufficient  to  overcome  the  presumption  that  the  court  did  its  duty  in  try- 
ing the  case  on  the  proper  day.     Ibid.  299. 

Judgment  by  nil  dicit. 

12.  As  to  part  of  declaration  not  answered.  If  a  plea  professing  to 
answer  but  a  part  of  a  declaration,  in  fact  does  answer  only  a  part,  and 
there  is  no  plea  to  the  other  parts  of  the  declaration,  the  plaintiff  may,  at 
any  time  during  the  term,  have  judgment  by  nil  dicit  for  the  parts  un- 
answered.    Dickerson  v.  Hendryx,  66. 

Question  should  call  for  facts. 

13.  Not  conclusions  of  law.     See  EVIDENCE,  10. 
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PRACTICE.      Continued. 
And  offer  to  make  proof. 

14.     Should  be  of  specific  facts.     Same  title,  9. 

PRACTICE  IN  THE  SUPREME  COURT. 

Who  may  assign  error. 

1.  As  to  matters  only  affecting  another.  On  appeal  or  writ  of  error  in 
this  court,  a  party  can  not  take  advantage  of  an  error  in  the  court  below 
as  to  a  co-defendant,  in  which  he  has  no  interest.     Dickerson  v.  Hendryx,  66. 

2.  A  defendant  can  not  assign  for  error  that  which  alone  affects  his 
co-defendant,  and  in  no  manner  affects  his  rights,  or  the  justness  of  the 
judgment  against  him.     Pierson  et  al.  v.  Hendrix,  34. 

3.  Where  judgment  was  rendered  against  two  defendants,  one  of 
whom  was  not  served  with  process,  and  the  latter  is  afterwards  made  a 
party  to  the  judgment  by  scire  facias,  the  error  will  do  no  harm  to  the  de- 
fendant served  with  original  process.     Ibid.  34. 

4.  A  party  can  not  complain  of  a  decree  against  a  corporation  not  in 
existence,  where  it  does  not  appear  he  is  prejudiced  by  it,  nor  can  such 
party  complain  that  costs  were  improperly  decreed  against  a  town,  made 
a  defendant  with  him.      Wright  et  al.  v.  Bishop,  302. 

5.  The  entry  of  a  default  against  unnecessary  parties  to  a  bill  in  chan- 
cery, who  are  not  served,  and  of  whom  the  final  decree  requires  nothing, 
is  no  ground  of  error  as  to  proper  party  defendant  who  has  been  served. 
The  correct  practice  is,  to  dismiss  as  to  such  parties  not  served.  Rhoades 
et  al.  v.  Rhoades,  139. 

6.  For  refusal  to  transfer  cause  to  Federal  court.  The  fact  that  a  non- 
resident complainant,  as  a  stockholder  of  a  banking  corporation  suing,  is 
not  allowed  to  transfer  the  cause  to  the  United  States  court,  can  only  be 
assigned  for  error  by  him,  and  when  he  does  not  unite  in  the  appeal  the 
corporation  can  not  be  heard  to  complain  of  the  refusal  to  transfer  the 
cause.     Danville  Banking  and  Trust  Co.  v.  Parks,  170. 

What  may  be  assigned  as  error. 

7.  The  grantiug  of  a  temporary  injunction  in  a  cause  can  not  be  as- 
signed for  error.      Tunison  v.  Chamhlin  et  al.  378. 

8.  This  court  will  not  consider  whether  the  court  below  erred  in  re- 
fusing to  suppress  a  deposition  which  was  not  read  in  evidence.  Illinois 
Central  Railroad  Co.  v.  Parks,  373. 

9.  A  refusal  to  grant  a  continuance  because  of  the  absence  of  the  de- 
position of  a  witness,  can  not  be  assigned  for  error  where  it  does  not  ap- 
pear that  any  exception  was  taken  to  the  ruling,  but  on  the  contrary,  the 
deposition  arrived  before  the  trial,  and  was  read  in  evidence.     Ibid.  373. 

10.  Proof  of  what  is  not  required,  no  ground  of  error.  A  defendant  can 
not  assign  for  error  that  the  plaintiff  was  allowed  to  prove  a  fact  not  re- 
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PRACTICE  IN  THE  SUPREME  COURT. 

What  may  be  assigned  as  error.     Continued. 

quired  to  be  proved,  as,  that  he  disclaimed  any  interest  in  land  sought  to 
be  recovered  in  ejectment  when  he  filed  a  plea  denying  his  claim  of  any 
interest.     Dickerson  v.  Hendryx,  66. 
Error  will  not  always  reverse. 

11.  Improper  instruction.  Although  some  instructions  given  are  not 
entirely  accurate,  a  new  trial  will  not  be  given  when  it  can  be  seen,  from 
the  evidence  and  the  amount  of  the  verdict,  that  the  jury  were  not  mis- 
led.    McNally  v.  0  'Brien,  237. 

Abstracts. 

12.  Sow  to  be  prepared.  An  abstract  printed  on  both  sides  of  the  pa- 
per, and  which  gives  the  evidence  in  a  body,  as  found  in  the  reporter's 
notes,  without  abbreviation,  is  in  violation  of  the  rule  of  this  court. 
Skiles  v.  Caruthers,  458. 

13.  What  to  contain.  If  it  is  insisted  the  court  below  erred  in  sustain- 
ing a  demurrer  to  pleas,  the  abstract  of  the  party  should  set  out  the  de- 
murrer and  pleas,  so  as  to  enable  this  court  to  determine  whether  there 
was  error  or  not.     Illinois  Central  Railroad  Co.  v.  Parks,  373. 

14.  Filing  corrected  abstract.  Where  the  appellant's  abstract  fails  to 
present  the  evidence  satisfactorily,  it  is  the  privilege  and  duty  of  the 
appellee  to  file  a  corrected  one  showing  what  is  omitted  or  not  fully  stated. 
Yazel  v.  Palmer,  597. 

PRESUMPTIONS. 
Of  law  and  fact. 

1.  As  to  authority  of  agent  to  bind  his  principal.     See  AGENCY,  3,  4. 

2.  As  to  authority  of  one  partner  to  sign  his  co-partners'  names.  See 
PARTNERSHIP,  1. 

3.  As  to  the  delivery  of  a  deed.     See  CONVEYANCES,  2. 

4.  As  to  time  of  defalcation  of  school  treasurer,  tvhere  he  was  re-appointed 
to  the  same  office.     See  OFFICIAL  BONDS,  6. 

5.  As  to  date  of  indebtedness — in  view  of  a  fraudulent  conveyance  by  a 
debtor.     See  FRAUDULENT  CONVEYANCES,  6. 

6.  That  oral  testimony  in  chancery  was  sufficient  to  support  the  findings  in 
the  decree.     See  CHANCERY,  21. 

7.  As  to  proper  exercise  of  *  discretion  in  trying  cause  out  of  its  order  on  the 
docket.     See  PRACTICE,  10. 

8.  -4s  to  cause  of  injury  occurring  from  railway  car  being  thrown  from  the 
track.     See  NEGLIGENCE,  3. 

9.  That  servant  engages  in  employment  assuming  ordinary  risks.  See 
MASTER  AND  SERVANT,  5. 
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PRESUMPTIONS.     Of  law  and  fact.     Continued. 

10.  As  to  the  validity  of  a  vote.     See  ELECTIONS,  4. 

11.  Application  to  set  aside  sale  under  decree — no  evidence  in  the  record — 
presumption.     See  CHANCERY,  19. 

PRINCIPAL  AND  AGENT.     Se  AGENCY. 

PROCESS. 
Return  of  service. 

1.  A  return  to  a  chancery  summons  against  A  and  B,  husband  and  wife, 
that  the  officer  had  served  it  by  reading  to  A,  the  husband,  and  delivering 
to  him  a  true  copy  of  the  writ,  and  also  "by  leaving  with  him,  at  her 
usual  abode,  a  true  copy  of  this  writ,  for  B,  his  wife,  she  being  over  ten 
years  old,  and  explaining  the  same  to  him,"  is  defective,  as  to  the  wife, 
and  a  default  and  decree  as  to  her  on  such  return  are  not  warranted. 

Wells  v.  Slump h,  56. 
On  appeal  from  justice. 

2.  Whether  process  necessary.     See  APPEALS,  3. 

PROMISSORY  NOTE. 

Whether  principal  payable  absolutely. 

1.  Note  construed.  A  promissory  note,  payable  three  years  after  date, 
with  ten  per  cent  interest,  to  be  paid  semi-annually,  with  a  provision 
added  that  the  principal  is  not  to  be  paid  unless  necessary  for  the  support 
of  the  payee,  obligates  the  maker  to  pay  the  interest  absolutely  and  un- 
conditionally, and  the  principal,  if  shown  to  be  necessary  for  the  support 
of  the  payee.     Light  v.  Scott,  239. 

PURCHASERS. 

Purchaser  without  notice. 

1.  How  far  protected.  An  innocent  purchaser  of  land  without  notice 
of  any  irregularity  in  the  sale  to  his  grantor  under  a  power  in  a  mort- 
gage, will  be  protected  in  his  title  against  an  equitable  right  to  avoid  the 
sale  as  to  his  grantor,  and  notice  will  not  be  presumed.  McHany  v. 
Schenk,  357. 

Second  purchaser  from  same  vendor. 

2.  Whether  he  will  take  title  as  against  a  prior  purchaser.     See  SALES,  3. 
Purchaser  of  land  at  execution  sale. 

3.  When,  subrogated  to  the  lien  of  the  judgment.     See  SUBROGATION,  1. 
Sale  of  land  under  execution. 

4.  After  seven  years — of  its  effect  as  against  subsequent  purchasers.  See 
LIENS,  2. 

Sheriff's  deed  after  judgment  lien. 

5.  Effect  as  to  intermediate  purchaser.     See  SHERIFF'S  DEED,  1. 
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PURCHASERS.      Continued. 
Revivor  of  judgment. 

6.  After  lien  is  lost  by  not  suing  out  execution — effect  as  to  purchasers. 
See  JUDGMENTS,  2. 

PURCHASE  MONEY. 

Action  to  recover  back  purchase  money  paid. 

1.  Whether  it  will  lie.     See  VENDOR  AND  PURCHASER,  2,  3. 

Exemption  of  personal  property. 

2.  As  against  judgment  for  purchase  money.     See  EXEMPTION,  6,  7 

QUO  WARRANTO. 
Who  may  file  information. 

1.  The  statute  construed.  The  first  section  of  the  statute  relating  to 
proceedings  by  quo  warranto  does  not  authorize  any  one  to  present  a  peti- 
tion for  leave  to  file  an  information  other  than  the  Attorney  General  or 
State's  attorney,  nor  does  it  obliterate  the  well  recognized  distinctions 
between  informations  in  behalf  of  the  public  to  enforce  public  rights,. and 
those  in  behalf  of  individuals  to  enforce  private  rights,  or  place  the  con- 
trol of  informations  to  enforce  public  rights  in  every  individual  who  may 
choose  to  intermeddle.  People  ex  rel.  v.  The  North  Chicago  Railway  Co. 
537. 

2.  The  Attorney  General  or  State's  attorney,  if  the  information  affects 
public  rights  only,  may  act  at  the  instance  of  any  individual  who  may 
furnish  him  the  requisite  proofs  to  authorize  him  to  act,  whom  he  may* 
name  relator,  but  he  must  act  in  his  official  capacity  under  a  sense  of 
official  duty,  and  not  merely  lend  his  name  for  the  use  of  a  private  party. 
Ibid.  537. 

3.  If  a  public  wrong  is  done  by  the  abuse  of  a  franchise,  and  no  pri- 
vate injury  appears,  a  proceeding  by  quo  warranto  must  be  by  the  public 
prosecutor  or  other  authorized  agent  of  the  State,  and  a  private  citizen 
can  not,  in  such  case,  have  the  aid  of  this  extraordinary  remedy.  But  in 
cases  affecting  only  private  rights,  and  which  merely  affect  the  adminis- 
tration of  corporate  functions,  and  not  the  existence  of  the  corporation, 
the  court  may  interpose  upon  a  proper  showing.     Ibid.  537. 

Whether  the  proper  remedy. 

4.  Where  leave  was  asked  to  file  an  information  against  a  horse  railway 
company,  requiring  it  to  show  its  right  to  extend  the  line  of  its  road,  and 
to  use  steam  power  over  a  part  of  the  same,  and  it  did  not  appear  that  the 
relator  was  either  specially,  as  an  individual,  or  in  common  with  all 
other  citizens  of  the  town,  injured  by  the  construction  and  operation  of 
the  road,  and  it  was  shown,  by  affidavit,  that  the  relator  acquired  his 
land,  abutting  upon  the  road,  long  after  its  construction,  and  that  it  was 
the  almost  universal  desire  of  the  people  of  the  town,  and  those  traveling 
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QUO  WARRANTO.     Whether  the  proper  remedy.     Continued. 

over  the  road,  that  it  be  operated  by  steam,  and  the  facts  disclosed  seemed 
to  show  the  application  was  not  asked  for  the  public  good,  but  rather  for 
selfish  purposes,  it  was  held,  that  leave  was  properly  refused.     The  People 
ex  rel.  v.  The  North  Chicago  Railway  Co.  537. 
Leave  to  file — discretionary. 

5.  The  granting  of  leave  to  file  an  information  in  the  nature  of  a  quo 
warranto  is  a  matter  of  sound  discretion  in  the  court  or  judge.  On  the 
one  hand  it  is  not  granted  as  a  matter  of  right  upon  the  part  of  the  rela- 
tor, while  on  the  other  the  court  can  not  refuse  arbitrarily,  but  must  ex- 
ercise a  sound  discretion,  in  accordance  with  principles  of  law.  Ibid. 
537. 

Opposing  affidavits. 

6.  May  be  considered.  On  an  application  on  behalf  of  a  private  citizen 
for  leave  to  file  an  information  in  the  nature  of  a  quo  warranto  against  a 
corporation,  opposing  affidavits  may  properly  be  considered  in  determin- 
ing whether  leave  shall  be  granted.    Ibid.  537. 

RAILROADS. 

Railway  corporations. 

1.  Powers  before  stock  subscribed,  and  right  to  make  calls  or  assessments. 
See  CORPORATIONS,  3,  4. 

Keeping  fences  in  repair. 

2.  Duty  in  that  respect.     See  NEGLIGENCE,  4. 

REASONABLE  DOUBT.     See  CRIMINAL  LAW,  7,  8. 

RECOGNIZANCE. 

At  what  term  may  be  forfeited. 

1.  Where  the  cause  in  which  a  party  is  recognized  to  appear  for  trial 
is  not  tried,  but  continued  by  order,  or  by  operation  of  law,  a  forfeiture 
may  be  declared,  even  though  two  terms  have  elapsed  from  the-  ternb  to 
which  the  principal  was  required  to  appear.  Gallagher  eP  all.  v.  The 
People,  335. 

AS  TO  TIME  OF  APPEARANCE. 

2.  Construed  as  to  requiring  appearance  at  succeeding  term.  A  recogni- 
zance, conditioned  that  the  principal  shall  be  and  appear  before  the  court, 
etc.,  on  the  first  day  of  the  term  thereof,  to  be  holden  at,  etc.,  to  answer 
unto  a  certain  crime  (stating  it),  and  abide  the  order  of  the  court,  and 
not  depart  without  leave,  requires  the  accused  to  appear  on  the  first  day 
of  the  next  term,  and  from  day  to  day  during  the  term,  and  from  term  to 
term,  and  from  day  to  day  of  each  term,  until  the  final  sentence  or  order 
of  the  court,  to  answer  the  specified  charge.     Ibid.  335. 
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RECOGNIZANCE. 

Setting  aside  forfeiture. 

3.  Payment  of  costs.  The  statute  provides  that  no  forfeiture  of  recog- 
nizance shall  be  set  aside  until  the  accused  shall  have  paid  all  costs  made 
on  the  recognizance.  An  offer  to  pay  is  not  a  literal  compliance  with  this 
provision;  and  even  if  the  court  has  the  power  to  permit  the  costs  to  be 
paid  after  the  entry  of  a  motion  to  set  the  forfeiture  aside,  the  statute  has 
made  the  setting  the  same  aside  discretionary.  Gallagher  et  al.  v.  The 
People,  335. 

REDEMPTION. 

By  a  judgment  creditor. 

1.  Who  may  question  it.  A  judgment  debtor  can  not  challenge  a  re- 
demption made  by  a  judgment  creditor.  Whether  the  latter  or  former 
purchaser  takes  the  title,  is  a  question  between  them  alone.  West  v. 
Krebaum,  263. 

REMEDIES. 
In  assertion  of  equitable  title. 

1.  Remedy  in  chancery,  not  in  ejectment.     See  EJECTMENT,  2. 

Settling  legal  title. 

2.  Whether  remedy  at  law  or  in  chancery.     See  CHANCERY,  4. 

In  case  of  error  in  assessing  damages. 

3.  For  right  of  way — remedy  by  appeal.     See  HIGHWAYS,  6. 
Conversion  of  property  levied  upon. 

4.  Remedy  of  officer  to  recover  it  back.     See  TROVER,  1,  2,  3. 
Removal  of  building  by  mortgagor. 

5.  Remedy  of  mortgagee.     See  REPLEVIN,  1,  2. 
Where  an  indorser  pays  the  debt. 

6.  Against  whom  he  has  a  remedy.  See  NEGOTIABLE  INSTRU- 
MENTS, 1. 

Squandering  school  funds. 

7.  Remedy  against  school  directors — remedy  is  at  law,  not  in. equity.  See 
CHANCERY,  5. 

REMOVAL  OF  CAUSES. 
From  State  to  Federal  courts. 

1.  Time  for  making  application.  An  application  by  a  non-resident  party 
to  remove  the  cause  to  the  United  States  court,  must  be  made  at  or  before 
the  term  at  which  the  cause  could  be  first  tried.  Where  the  cause  was 
set  for  hearing,  by  agreement,  at  the  February  term,  and  could  then  have 
been  tried,  and  the  application  was  made  at  the  August  term,  after  a  de- 
murrer was  put  in  to  the  bill,  and  the  bond  filed  in  September  following, 
the  application  was  properly  refused.  Danville  Banking  and  Trust  Co.  v. 
Parks,  170. 
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REMOVAL  OF  CAUSES.     From  State  to  Federal  court.     Continued. 

2.  Duty  of  Slate  court  to  order  when  proper  showing  is  made.  Where  a 
corporation,  created  and  existing  under  the  laws  of  another  State,  and 
having  its  principal  office  in  another  State,  is  sued  in  a  court  of  this 
State,  and,  at  the  first  term  at  which  the  cause  could  be  tried,  presents  its 
petition  for  the  removal  of  the  cause  to  the  Circuit  Court  of  the  United 
States,  verified  by  affidavit,  and  accompanied  by  a  bond,  such  as  the  act 
of  Congress  has  prescribed,  and  no  objection  is  raised  as  to  the  form  of 
the  bond  or  the  sufficiency  of  the  surety,  it  is  the  plain  duty  of  the  State 
court  to  make  the  order  for  the  removal.  Empire  Trans.  Co.  v.  Richards 
Brothers,  404. 

Of  the  bond. 

3.  Justification  of  surety.  In  such  case,  the  sureties  are  not  bound  to 
justify  until  a  rule  to  do  so  is  laid  upon  them,  and  in  the  absence  of  any 
objection  to  the  bond  it  will  be  presumed  to  be  sufficient.     Ibid.  404. 

4.  Who  may  approve  the  bond.  If  objections  be  interposed  to  the  bond 
in  the  State  court,  it  seems  that  court  has  power  to  pass  upon  the  suffi- 
ciency of  the  bond  and  to  require  proper  sureties.     Ibid.  404. 

In  case  of  refusal. 

Who  may  complain  as  to  refusal  to  allow  the  transfer.  See  PRACTICE  IN 
THE  SUPREME  COURT,  6. 

REPLEVIN. 

Whether  the  action  will  lie. 

1.  To  recover  a  house  wrongfully  detached  from  the  realty.  Where  a  house 
has  been  severed  from  mortgaged  premises  without  the  consent  of  the 
mortgagee,  he  may  maintain  replevin  at  any  time  before  it  becomes  at- 
tached to  and  forms  a  part  of  other  realty,  and  if  the  building  is  after- 
wards severed  from  the  realty  before  his  mortgage  is  satisfied  or 
discharged,  he  may  regain  it  by  the  action  of  replevin.  Dorr  v.  Dudderar, 
107. 

'2.  Where  a  house  is  wrongfully  removed  from  mortgaged  premises, 
it  may  be  that  replevin  will  not  lie,  in  favor  of  the  mortgagee,  for  it,  after 
it  has  been  permanently  attached  to  other  real  estate,  but  not  because  the 
mortgagee  has  lost  his  title,  or  his  right  to  recover  damage  for  its  removal, 
but  for  the  sole  reason  that  replevin  is  not  the  proper  remedy  to  recover 
real  property.      Ibid.  107. 

Former  recovery. 

3.     How  far  conclusive.     See  FORMER  RECOVERY,  1. 

RESCISSION  OF  CONTRACTS. 

By  the  parties.     See  CONTRACTS,  10  to  13. 
In  equity.     See  CHANCERY,  14,  15. 
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RESIDENCE. 

Of  the   intention. 

1.  The  intention  of  a  party  enters  into  and  forms  an  important  element 
in  fixing  and  determining  his  residence.     Cobb  v.  Smith,  199. 

Paupers. 

2.  And  others  under  restraint — of  their  place  of  residence.  See  ELEC- 
TIONS, 5,  6. 

RETURN  UPON  PROCESS.    See  PROCESS,  1. 

REVOCATION. 

As  to  a  trust.     See  TRUSTS,  4. 

RIGHT  OF  WAY. 

For  public  i  road. 

1.  Of  the  oath  to  the  jury  assessing  damages.     See  HIGHWAYS,  5. 

2.  Of  the  time  fixed  for  such  assessment,  and  the  evidence  thereof.  Same 
title,  4. 

3.  Time  of  presenting  commissioners'  certificate  to  the  justice.    Same  title,  2. 

ROCK  ISLAND  AND  WHITESIDE   COUNTIES. 

Boundary  line  between  them.     See  BOUNDARIES,  5,  6,  7. 

SALES. 

Sales  of  personal  property. 

1.  When  delivery  necessary,  as  to  third  persons.  Under  a  contract  to  pur- 
chase corn,  the  purchaser's  title  will  not  become  complete  until  an  actual 
delivery,  as  against  an  execution  in  the  hands  of  an  officer  levying  on  the 
same.  Even  if  the  title  passes  by  a  sale,  there  must  be  an  actual  delivery 
and  possession  taken  to  bind  third  parties  without  actual  notice.  Richard- 
son v.  Hardin,  124. 

2.  Sale  of  grain  on  condition  as  to  quality — and  subsequent  sale  "by  the 
purchaser.  If  a  party  buys  corn  under  an  agreement  that,  if  it  doe3  not 
prove  to  Joe  of  grade  No.  2  in  the  place  to  which  it  is  to  be  shipped,  the 
title  is  not  to  pass,  but  it  shall  be  subject  to  the  disposal  of  the  vendor,  and 
such  purchaser,  through  his  agent,  sells  the  same  after  it  is  inspected 
and  rejected  as  No.  2,  he  will  be  liable  for  the  price  received  by  him,  to 
the  vendor.     Burns  et  al.  v.  Mays  et  al.  233. 

3.  Re-sale  by  vendor — whether  second  purchaser  will  take  title.  If  a  party 
sells  and  delivers  corn  to  another,  taking  a  contract  that  the  purchaser  is 
to  have  no  claim  on  the  same  until  it  is  paid  for,  and  the  purchaser  sells 
and  delivers  the  same  to  a  third  person,  who  has  no  notice  of  the  contract, 
the  latter  will  hold  the  corn  as  against  the  original  vendor,  but  not  if  his 
purchase  is  fraudulent.     Sibley  et  al.  v.  Tie  et  al.  287. 
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SALES.     Sales  of  personal  property.      Continued. 

4.  What  constitutes  a  delivery.  Where  a  purchaser  of  corn  gave  to  the 
vendor  a  writing  that  he  held  no  claim  on  the  same  until  it  was  paid  for  at 
a  specified  price,  and  the  vendor  commenced  hauling  and  putting  the  corn 
in  the  purchaser's  cribs,  on  the  faith  of  the  writing,  and,  before  all  was 
so  put  in  the  cribs,  the  purchaser  sold  the  same  to  another,  and  attempted 
to  deliver  possession  to  his  agent,  it  was  held,  that  no  title  passed  by  the 
last  sale,  for  want  of  delivery  by  the  first  vendor.  Putting  the  corn  in 
the  purchaser's  cribs,  under  such  circumstances,  was  held,  no  delivery  as 
to  any  part,  but  only  a  preparation  to  deliver  when  all  was  hauled  and 
paid  for.     Sibley  et  al.  v.  Tie  et  al.  287. 

5.  Whether  title  passes.  Where  corn  is  shipped  by  railroad  for  a  pur- 
chaser, a  bill  of  lading  forwarded  to  him,  and  a  draft  drawn  on  him  for 
the  price,  which  is  paid,  the  title  to  the  grain  will,  ipso  facto,  be  trans- 
ferred to  and  vested  in  such  purchaser,  but  the  acceptance  and  payment 
of  drafts  drawn  on  general  account,  without  reference  to  any  particular 
lot  forwarded,  will  not  pass  the  title.  Cobb,  Christy  3f  Co.  v.  Illinois 
Central  Railroad  Co.  394. 

6.  Where  a  party  buys  grain  in  his  own  name,  for  which  he  is  respon- 
sible, and  ships  the  same  to  another,  who  advances  or  pays  no  money  on 
the  same,  but  who  accepts  and  pays  drafts  on  general  account,  the  latter 
will  not  have  such  a  property  in  the  grain,  either  general  or  special,  as  to 
give  him  a  right  to  maintain  an  action  against  the  carrier  for  damages 
resulting  from  a  delay  in  transportation,  especially  when  it  is  provided 
by  contract  that  the  grain  must  first  pass  inspection.     Ibid.  394. 

Whether  a  sale  or  a  lease. 

7.  Contract  in  respect  to  a  sewing  machine.     See  CONTRACTS,  2,  3. 
Judicial  sales. 

8.  Sale  of  land  en  masse  is  not  void.  The  sale  of  lands,  capable  of  division, 
en  masse,  by  a  sheriff,  under  execution,  is  not  void,  but  merely  voidable, 
and  is  binding  on  all  parties  until  set  aside,  and  if  set  aside  in  equity, 
the  court  should  protect  the  rights  of  the  purchaser  by  enforcing  the  lien 
of  the  judgment  in  his  favor,  even  as  against  intervening  liens,  and  a  sub- 
sequent sale  under  such  lien  will  pass  the  title  of  the  judgment  debtor. 
McHany  v.  Schenk,  357. 

9.  Inadequacy  of  price.  When  all  the  requirements  of  a  decree  for  the 
sale  of  land  are  observed,  a  court  of  equity  will  not  interfere  with  the 
rights  of  the  purchaser  in  the  absence  of  fraud,  or  something  rendering 
it  inequitable  in  holding  and  enforcing  them.  Mere  inadequacy  of  price, 
where  there  is  doubt  as  to  the  acquisition  of  title, .  and  a  prospect  of 
litigation,  will  not  invalidate  the  sale.     Ibid.  357. 

10.  Approval  of  sale  is  sufficient,  without  approval  of  deed.  Where  the 
sheriff,  as  a  special  master,  makes  sale  of  lands  under  a  decree,  and  his 
report  of  the  sale  is  approved  by  the  court,  and  he  ordered  to  made  a  deed 
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SALES.     Judicial  sales.     Continued. 

to  the  purchaser,  which  is  reported,  but  no  order  made  approving  the 
making  of  the  deed,  the  sale  and  conveyance  can  not  be  attacked  collat- 
erally for  mere  inadequacy  of  price.  Approving  the  sale  makes  the  offi- 
cer's act  that  of  the  court,  and  no  order  confirming  the  report  of  deed  is 
necessary.     McHany  v.  SchenJc,  357. 

11.  Application  to  set  aside  sale — presumption  in  the  absence  of  testimony 
in  the  record.     See  CHANCERY,  19. 

Sale  under  deed  of  trust. 

12.  By  whom  it  may  be  made.      See  MORTGAGES  AND  DEEDS  OP 
TRUST,  5. 

SCHOOLS. 

Teachers. 

1.  Teacher  can  not  substitute  proxy.  Where  a  school  teacher  is  selected 
and  employed,  the  contract  is  for  the  personal  services  of  the  teacher  so 
employed,  who  can  not  fulfill  the  contract  hiring  a  substitute,  however 
competent.     School  Directors  v.  Hudson,  563. 

2.  Where  a  school  teacher  leaves  her  place  in  the  school,  placing  a 
substitute  in  her  stead  to  teach,  and  fails  to  resume  her  place  when  re- 
quested by  the  principal  having  charge  of  the  school,  and  when  asked  for 
an  explanation  by  the  directors,  gives  none,  except  that  she  has  furnished 
a  competent  substitute  and  will  resume  as  soon  as  vacation  is  over,  this 
will  be  good  cause  for  the  discharge  by  the  directors  of  the  teacher  thus 
leaving  her  employment.     Ibid.  563. 

School  trustees. 

3.  Giving  note  after  term  of  office  expires.  Quere,  whether  school  trus- 
trees  can  give  a  promissory  note  binding  upon  the  corporation,  for  money 
borrowed  by  them  to  build  a  school  house,  after  their  term  of  office  has 
expired,  and  their  successors  elected  and  qualified.  Trustees  of  Schools  v. 
Eautenberg,  219 

SCHOOL  TAXES.     See  TAXATION,  5. 

SCHOOL  TREASURER. 
Of  his  official  liability. 

And  as  to  the  time  of  his  defalcation.     See  OFFICIAL  BONDS,  4  to  8. 

SELF-DEFENSE.     See  CRIMINAL  LAW,  9. 

SET-OFF. 

As  between  vendor  and  purchaser. 

In  suit  by  the  latter  to  recover  back  purchase  money  paid.  See  VENDOR 
AND  PURCHASER,  4. 
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SHERIFF'S  DEED. 

Within  what  time  to  be  executed. 

1.  A  sheriff' s  deed  for  land  sold  under  execution,  made  eight  years 
and  three  months  after  the  judgment  became  a  lien  on  the  land,  is  not 
void  as  against  the  heirs  of  the  judgment  debtor,  who  take  as  mere  vol- 
unteers. This  case  is  to  be  distinguished  from  those  of  Pucker  v.  Dooley, 
49  111.  377,  and  Hannan  v.  Lamed,  58  id.  167,  holding  such  deed  inopera- 
tive to  pass  the  title  as  against  bona  fide  purchasers  from  the  judgment 
debtor.  It  was  not  said,  nor  intended  to  be  said,  in  those  cases,  that  a 
deed  made  after  the  expiration  of  seven  years  would  be  void  as  to  the 
judgment  debtor,  or  those  claiming  under  him  as  volunteers.  Cottingham 
et  al.  v.  Springer,  90. 

SPECIAL  ASSESSMENTS. 
In  what  manner  enforced. 

1.  Assessments  for  benefits  for  local  improvements  can  not  be  enforced 
by  fines  or  penalties  imposed  by  ordinance.  Gridley  v.  City  of  Blooming- 
ton,  554. 

2.  The  legislature  must  afford  the  necessary  power  for  constructing  all 
needful  public  improvements  by  cities  and  villages,  subject  to  constitu- 
tional limitations,  and  when  one  mode  of  making  such  improvements  is 
sanctioned  by  the  constitution,  no  other  can  be  adopted.     Ibid.  554. 

STATUTES. 

Construction  of  statutes. 

1.  Statute  concerning  exemptions  should  not  be  construed  strictly.  See  EX- 
EMPTION, 1. 

Statutes  construed. 

2.  Appeal  from  order  of  commissioners  of  highways  laying  out  or  vacating 
road — who  may  appeal.  The  statute  construed  in  Taylor  et  al.  v.  Comrs.  of 
Highways,  526.     See  APPEALS,  7. 

3.  Corporations — right  to  transact  business  in  Chicago — amount  of  capital 
required.  The  sixth  section  of  chap.  73,  Rev.  Stat.  1874,  construed  in  The 
People  v.  Empire  Fire  Ins.  Co.  309.     See  CORPORATIONS. 

4.  General  law  for  incorporation  of  cities,  etc.,  of  1872,  construed  in 
Chicago  Packing  and  Provision  Co.  v.  City  of  Chicago,  221.  See  CORPO- 
RATIONS, 2. 

5.  Classification  of  claims  against  estates — what  is  money  in  trust,  to  be 
allowed  in  sixth  class.  The  statute  construed  in  Wilson  et  al.  v.  Kirby, 
Exr.  566.     See  ADMINISTRATION  OF  ESTATES,  1,  2,  3. 

6.  Criminal  law — as  to  right  of  prisoner  to  a  discharge  at  or  after  the  third 
term.  The  statute  construed  in  Brooks  et  al.  v.  The  People,  327,  and  Gal- 
lagher et  al.  v.  The  People,  335.     See  CRIMINAL  LAW,  13,  14. 
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STATUTES.     Statutes  construed.     Continued. 

7.  Descents — dower — the  statutes  on  those  subjects  construed  in  GaucJi 
v.  St.  Louis  Mutual  Life  Ins.  Co.  251.     See  HEIRS,  4  to  7. 

8.  Exemption  as  to  team  "used  by  the  debtor  in  obtaining  the  support  of  his 
family^  The  statute  construed  in  Washburn  v.  Goodheart,  229.  See  EX- 
EMPTION. 

9.  Exemption  of  personal  property  as  against  a  judgment  for  purchase 
money.  Section  three  of  the  act  of  1873  construed  in  Howard  v.  Lakin,  36. 
See  EXEMPTION,  2. 

10.  Intoxicating  liquor — injury  to  wife  by  sale  to  husband — damages  under 
acts  of  1872  and  1874.  Reed  v.  Thompson,  245.  See  INTOXICATING- 
LIQUORS,  1. 

11.  Taxation  of  bridges  across  navigable  waters  on  the  borders  of  this  State. 
The  statute  construed  in  Quincy  Railroad  Bridge  Co.  v.  County  of  Adams, 
615.     See  TAXATION,  27. 

STATUTE  OF  FRAUDS. 

Promise  to  answer  for  debt  of  another. 

1.  Whether  promise  is  original  or  collateral.  Varner  being  in  the  store 
of  Hartley,  the  parties  had  a  conversation  about  one  Reubottom's  account 
with  the  latter.  Hartley  told  Varner  how  much  Reubottom  owed  him, 
and  that  he  did  not  intend  to  credit  him  any  further.  Varner  replied  to 
this  that  Reubottom  was  all  right,  was  at  work  for  or  with  him,  and  if 
Hartley  would  sell  him  goods,  he,  Varner,  would  see  it  paid :  Held,  in 
respect  to  goods  subsequently  sold  to  Reubottom,  Varner's  promise  was 
original  and  not  collateral,  and  was  unalfected  by  the  Statute  of  Frauds. 
Hartley  Bros.  v.   Varner  et  al.  561. 

2.  Where,  after  three  visits  made  by  a  physician  to  a  son-in-law  of  the 
defendant,  the  latter  undertook  to  be  responsible  for  the  payment  for  the 
services  of  the  former,  and  services  were  subsequently  rendered  under 
this  promise,  the  defendant's  promise  is  an  original  undertaking  as  to  the 
subsequent  visits,  and  he  is  liable  for  the  reasonable  value  of  such  ser- 
vices, but  not  for  services  rendered  before  his  undertaking.  King  v.  Ed- 
tniston,  257. 

3.  Where  a  person  receives  property,  and  in  consideration  thereof 
agrees  to  pay  a  debt  of  the  party  delivering  the  same  to  him  to  a  third 
person,  the  promise  will  not  be  within  the  Statute  of  Frauds.  Walden  v. 
Karr,  49. 

4.  A  promise  by  the  assignee  of  a  note  taken  for  collection,  to  pay  the 
debt  of  the  assignor,  not  in  writing,  and  without  any  consideration,  and 
without  any  contract  between  him  and  the  assignor,  is  within  the  Statute 
of  Frauds,  and  not  binding.     Frame  v.  August  $■  Son,  424. 
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STATUTE  OF  FRAUDS. 

Promise  to  answer  for  debt  of  another.     Continued. 

5.  To  make  a  promise  of  a  party  to  pay  the  debt  of  another  binding, 
it  must  be  in  writing  and  founded  upon  a  consideration  passing  from  the 
promisee,  or  based  upon  a  contract  between  the  promisor  and  the  original 
debtor.     Frame  v.  August  §  Son,  424. 

SUBROGATION. 

Purchaser  of  land  at  execution  sale. 

1.  When  subrogated  to  the  lien  of  the  judgment.  A  person  purchasing 
land  at  sheriff's  sale  under  execution,  and  thus  satisfying  the  judgment. 
is  entitled,  in  equity,  either  to  the  land  or  to  realize  the  money  so  paid, 
with  interest,  from  the  sale,  and  if  such  sale  is  set  aside  for  an  informal- 
ity, as,  selling  the  land  en  masse,  he  will  be  subrogated  to  the  lien  of  the 
judgment,  and  the  rights  of  the  judgment  creditor  under  the  same.  McHany 
v.  Schenk,  357. 

SURETY. 

Extent  of  liability. 

1.  General  rule.  It  is  a  familiar  principle  that  the  extent  of  the  lia- 
bility of  a  surety  must  be  embraced  in  the  obligation  or  contract,  and 
must  be  construed  strictly.  The  liability,  if  any,  must  arise  from  the 
contract,  and  can  not  be  extended  by  implication.  The  responsibility  of 
a  surety  for  the  acts  of  an  agent  continues  so  long  as  he  acts  as  agent, 
and  no  longer.     Phillips  el  al.  v.  Singer  Man/.  Co.  305. 

2.  In  the  particular  cases.  Where  an  agent  for  selling  sewing  machines, 
who  had  given  bond,  with  sureties,  for  his  accounting  and  paying  over 
all  moneys,  notes,  etc.,  made  a  full  settlement  of  the  matters  of  his  agency, 
and  turned  over  all  machines,  etc.,  in  his  hands,  and  ceased  to  act  as 
agent  from  that  time,  but  afterwards  bought  some  machines  on  his  own 
account,  giving  his  individual  note  for  the  price,  it  was  held,  that  his  sure- 
ties were  not  liable  in  a  suit  on  his  bond  for  the  non-payment  of  such 
note.     Ibid.  305. 

3.  Change  of  place  of  business  as  affecting  liability  of  surety.  A  surety 
for  the  faithful  performance  of  the- duties  of  two  persons  appointed  agents 
to  sell  sewing  machines  in  a  particular  locality,  the  contract  providing 
that  such  agents  shall  account  for  all  machines  entrusted  to  them,  and 
the  right  is  reserved  to  the  principal,  in  their  obligation,  to  change  the 
character  of  the  employment,  is  not  released  by  the  withdrawal  of  the 
agents  from  the  particular  locality  and  directing  them  to  sell'  elsewhere, 
when  one  quits  the  business,  giving  no  notice  thereof,  and  the  other  goes 
to  another  place  and  there  receives  machines  which  he  fails  to  account 
for,  but  such  surety  will  be  liable  for  the  price  of  such  machines,  less  the 
agents'  commissions  and  any  damages  the  agents  may  sustain  by  reason 
of  the  company  not  furnishing  a  wagon  in  the  time  agreed  on  to  enable 
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them  to  carry  on  the  business.     Howe  Sewing  Machine    Co.  v.  Layman 
et  al.  39. 

On  county  treasurer's  bond. 

4.  Extent  and  character  of  liability  of  surety.  See  OFFICIAL  BONDS, 
1,  2,  3. 

On  bond  of  school  treasurer. 

5.  Liability  of  surety.     See  OFFICIAL  BONDS,  4  to  8. 

TAXATION. 

Assessment. 

1.  Evidence  not  required  in  assessing  property.  It  is  not  essential  to  the 
validity  of  an  assessment  that,  township  and  other  assessors  shall  hear 
evidence  in  fixing  .the  taxable  value  of  property,  but  they  may  act  upon 
their  own  knowledge  and  judgment,  and  the  same  rule  is  equally  appli- 
cable to  the  State  Board  of  Equalization.  St.  Louis,  Vandalia  and  Terre 
Haute  Railroad  Co.  v.  Surrell,  535. 

Credits  and  deductions. 

2.  As  affecting  rule  of  uniformity.  The  fact  that  certain  credits  and 
deductions  are  allowed  in  the  assessment  of  personal  property  under  the 
Revenue  law,  for  taxation,  does  not  establish  a  want  of  uniformity  in  the 
levy  of  taxes,  as  the  law  operates  alike  upon  all  persons.  The  want  of 
perfect  equality  in  taxation  aflbrds  no  ground  to  defeat  a  judgment  for 
taxes.     Edwards  et  al.  v.  The  People,  340. 

Errors  and  informalities. 

3.  Not  availing  to  prevent  judgment.  Errors  and  informalities  in  the 
assessment,  levy  and  collection  of  taxes,  not  affecting  the  substantial  jus- 
tice of  the  tax,  present  no  ground  to  defeat  its  collection,  they  being  obviated 
by  sec.  191  of  the  Revenue  act.     Edwards  et  al.  The  People,  340. 

Return  of  local  levy  to  county  clerk. 

4.  Within  what  time.  A  failure  to  return  the  certificate  of  local  taxes 
required  to  be  levied  for  school  and  other  municipal  purposes  to  the 
county  clerk  on  or  before  the  day  named  in  sec.  122  of  the  Revenue  act, 
is  cured  by  sec.  191  of  the  same  law,  and  the  omission  does  not  affect 
the  substantial  justice  of  the  tax,  and  therefore  can  not  defeat  its  collec- 
tion.    St.  Louis,   Vandalia  and  Terre  Haute  Railroad   Co.  v.  Surrell,  535. 

School  taxes. 

5.  Levy  after  day  named  in  statute.  The  failure  to  certify  a  school  tax 
by  the  directors,  by  the  day  named  in  the  statute,  does  not  invalidate  the 
tax.  If  certified  after  such  day,  it  is  a  mere  irregularity,  which  is  cured 
by  section  191  of  the  Revenue  law.     Moore  et  al.  v.  Fessenbeck  et  al.  422. 

Per  cent  to  be  certified  by  Auditor. 

6.  May  exceed  amount  of  State  tax  appropriated.  A  tax  levied  for  State 
purposes  is  not  void,  in  whole  or  in  part,  for  the  reason  that  the  rate  per 
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TAXATION.     Per  cent  to  be  certified  by  Auditor.     Continued. 

cent  fixed  by  the  Governor,  Auditor  and  Treasurer,  and  certified  by 
the  Auditor,  will  produce  a  larger  amount  than  is  authorized  by  law  to  be 
levied.  These  officers  may  fix  such  rate  per  cent  as,  in  their  judgment, 
will  produce  the  net  amount  required,  after  deducting  commissions  and 
probable  losses  in  the  collection  of  the  revenue.  Edwards  et  al.  v.  The 
People,  340. 

Who  may  fix  the  rate  per  cent. 

7.  In  reference  to  State  tax  to  be  levied.  While  the  constitution  requires 
the  legislature  to  provide  for  its  appropriations  and  determine  the  amount 
of  revenue  to  be  raised  for  State  purposes,  it  does  not  require  it  to  fix  the 
rate  per  cent  to  raise  the  required  amount,  and  does  not  prohibit  the 
legislature  from  assigning  that  duty  to  certain  State  officers.     Ibid.  340. 

Municipal  taxation. 

8.  As  to  its  limit.  Section  122,  of  the  Revenue  act  of  1873,  does  not 
repeal  that  part  of  the  charter  of  the  city  of  Springfield  which  prohibits 
the  levy  of  a  tax  exceeding  two  and  one-half  per  cent  on  the  assessed  val- 
uation of  property  in  the  city.     Ibid.  340. 

9.  A  general  law,  requiring  a  city  to  make  return  of  the  amount  of 
taxes  it  requires  to  be  levied  to  the  county  clerk  of  the  county,  anything 
in  its  charter  to  the  contrary  notwithstanding,  does  not  work  a  repeal  of 
a  provision  in  its  charter  prohibiting  the  city  from  levying  over  a  certain 
rate  per  cent  for  taxes,  but  the  city  is  bound  to  obey  both  laws,  there  be- 
ing no  conflict  between  them.     Ibid.  340. 

10.  Revenue  law  in  force.  The  Revenue  act  of  March  30,  1872,  in  con- 
nection with  the  amendment  of  May  3,  1873,  worked  a  repeal  of  all  prior 
conflicting  laws,  whether  found  in  general  laws  or  in  special  charters  of 
cities  and  towns.     Ibid.  340. 

11.  Power  to  issue  tax  warrant  for  expense  of  sidewalk.  Where  an  ordi- 
nance adopted  under  a  special  act  in  relation  to  the  construction  of  side- 
walks, did  not,  in  terms,  authorize  the  city  clerk  to  issue  warrants  for  the 
collection  of  the  costs  of  making  sidewalks  in  front  of  the  owners'  lots, 
but  simply  required  him  to  make  a  tax  list,  and  did  not  provide  whether 
the  tax  should  be  collected  by  action  of  debt,  or  by  warrant,  but  did 
provide  that  if  any  portion  of  the  tax  should  not  be  collected  within 
a  specified  time,  upon  warrants  to  issue  therefor,  then  the  clerk  should 
certify  the  amount  to  the  county  collector,  it  was  held  doubtful  whether 
the  clerk  had  any  authority  to  issue  warrants  for  the  collection  of  such 
taxes.     Butler  et  al.  v.  JVevin,  575. 

12.  In  such  case,  where  the  ordinance  did  not,  as  the  statute  required, 
designate  the  officer  to  whom  the  warrant  should  issue,  it  was  held  there 
was  a  total  want  of  power  to  issue  the  warrant  to  any  one,  and  such 
warrant,  if  issued,  was  absolutely  void,  and  that  all  persons  acting  under 
it,  as  well  the  city  as  its  clerk,  were  liable  in  trespass  for  the  seizure 
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of  property  under  such  warrant.  In  the  exercise  of  a  summary  power, 
there  must  be  a  strict  compliance  with  the  statute  conferring  it.  Butler 
et  al.  v.  Nevin,  575. 

13.  Of  an  ordinance  for  collecting  special  tax  for  sidewalk.  Where  a 
special  act  provided,  that  if  the  owner  of  a  lot  should  not  pay  a  special 
tax  for  constructing  sidewalks,  the  city  should  construct  the  same,  and 
might  sue  and  recover  the  amount  by  action  of  debt,  or  provide  by  or- 
dinance that  the  cost  of  constructing  the  walk  in  front  of  the  owners' 
premises  might  be  returned  to  the  city  clerk,  and  he  to  make  a  special 
tax  list  in  accordance  with  the  ordinance,  and  issue  warrants,  directed 
to  such  officer  as  might  be  designated  in  the  ordinance  for  collection 
of  such  tax,  it  was  held,  that  an  ordinance  which  did  not,  in  terms, 
authorize  the  clerk  to  issue  warrants,  and  did  not  designate  any  officer 
to  whom  the  warrants  should  issue,  was  not  sufficient,  and  a  warrant 
issued  thereunder  was  absolutely  void  for  want  of  power  to  issue  the 
same.     Ibid.  575. 

Taxing  farm  land  for  municipal  purposes. 

14.  The  owners  of  farming  land  within  the  limits  of  a  city  can  not 
restrain  the  corporate  authorities  from  levying  and  collecting  taxes  upon 
the  same,  although  they  or  their  lands  derive  no  benefit  by  the  improve- 
ments for  which  they  are  levied,  the  constitution  requiring  that  all  taxes 
shall  be  uniform  in  respect  to  persons  and  property  within  the  jurisdic- 
tion of  the  body  imposing  them.      Cary  et  al.  v.  City  of  Pekin,  154. 

Taxation  of  railway,  banking,  and  other  corporations. 

15.  What  property  of  railway  companies  must  be  assessed  by  State  board' 
The  rolling  stock  and  track  of  railway  companies  are  required  to  be  as- 
sessed for  taxation  by  the  State  Board  of  Equalization,  but  all  other  rail- 
road property  is  to  be  assessed  by  the  local  assessors,  and  the  State  board 
has  nothing  to  do  with  its  valuation,  except  as  a  board  of  equalization. 
Chicago,  Burlington  and  Quincy  Railroad  Co.  v.  Siders,  320. 

16.  The  State  Board  of  Equalization  has  the  power  to  increase  the  valua- 
tion of  railroad  property  returned  by  the  officers  of  the  corporation  without 
first  hearing  evidence  impeaching  the  return.  Such  return  is  not  made 
prima  facie  or  conclusive  evidence  of  anything.  The  constitution  requires 
the  officers  whose  duty  it  is  to  assess,  to  fix  the  value  of  property  assessed, 
and  not  the  owner.  St.  Louis,  Vandalia  and  Terre  Haute  Railroad  Co.  v. 
Surrell,  535. 

17.  Capital  stock  defined — as  a  subject  of  taxation.  Under  the  revenue  laws 
of  this  State,  capital  stock,  or  that  kind  of  property  designated  as  such, 
is  not  the  identical  lands,  chattels  and  other  articles  of  property  held  by 
a  corporation.  It  means,  not  shares  of  stock,  either  separately  or  in  the 
aggregate,  but  one  intended  to  designate  the  property  of  the  corporation 
subject  to  taxation,  not  in  separate  parcels,  but  as  an  homogeneous  unit, 
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partaking  of  the  nature  of  personalty,  and  subject  to  the  burdens  imposed 
upon  it  at  the  domicil  of  the  owner,  Avhich  is  where  it  exercises  corporate 
functions  and  where  its  business  is  done.  Quincy  Railroad  Bridge  Co.  v. 
County  of  Adams,  615. 

18.  Capital  stock — tangible  properly.  The  fact  that  the  State  Board  of 
Equalization  finds  the  equalized  value  of  the  capital  stock  of  some  rail- 
road companies  does  not  exceed  the  equalized  value  of  their  tangible 
property,  thus  leaving  nothing  but.  the  latter  upon  which  to  extend  taxes, 
wdien  such  assessment  is  honestly  made,  and  with  no  fraudulent  intent, 
affords  no  gi-ound  for  enjoining  the  collection  of  taxes  upon  another  rail- 
road company  which  is  assessed  for  its  capital  stock  in  excess  of  the  value 
of  its  tangible  property.  Chicago,  Burlington  and  Quincy  Railroad  Co.  v. 
Eiders,  320. 

19.  A  railway  company  can  not  be  heard  to  object  to  the  payment  of 
taxes  on  the  ground  that  the  board  of  equalization  has  failed  to  assess  the 
value  of  the  road-beds  under  the  rails,  including  embankments,  bridges, 
culverts,  etc.,  of  all  railroad  companies  in  the  State,  as  tangible  property. 
The  rule,  being  uniform,  can  not  work  to  the  prejudice  of  one  more  than 
another.     Ibid.  320. 

20.  The  superstructure  of  a  railroad,  aside  from  the  franchise  to  use  it 
for  railroad  purposes,  being  of  but  little  or  no  value,  the  finding  its  actual 
value  with  the  franchise,  for  taxation,  does  not  afford  sufficient  evidence 
of  unfairness  to  justify  a  court  of  equity  in  restraining  the  collection  of 
taxes  levied  on  such  valuation.     Ibid.  320. 

21.  The  courts  can  not  assume,  in  the  absence  of  proof,  that,  in  all 
cases,  the  equalized  value  of  the  capital  stock  of  a  railroad  corporation 
exceeds  the  assessed  value  of  its  tangible  property.     Ibid.  320. 

22.  Whether  the  valuation  of  railroad  property  is  represented  solely 
in  the  valuation  of  its  tangible  property,  or  in  the  valuation  of  its  tangi- 
ble property  and  that  of  its  capital  stock,  can  not  be  regarded  as,  per  se, 
evidence  of  an  unjust  and  fraudulent  discrimination.     Ibid.  320. 

23.  The  assessment  and  taxation  of  the  capital  stock  of  a  corporation 
over  and  above  the  valuation  of  its  tangible  property  is  not  double  taxa- 
tion, and  its  collection  will  not  be  enjoined.  Danville  Lumber  and  Manu- 
facturing Co.  v.  Parks,  463. 

24.  As  to  different  kinds  of  corporations.  Prior  to  the  act  of  1875,  no 
distinction  was  made  as  to  the  rule  of  taxation  between  a  corporation 
organized  for  manufacturing  purposes  and  a  railroad  corporation.  Ibid. 
463. 

25.  The  tangible  property  of  a  corporation  and  the  shares  of  stock,  are 
separate  and  distinct  kinds  of  property  under  different  ownership,  and 
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are  both  liable  to  taxation  under  the  provisions  of  the  Revenue  law.     Dan- 
ville Banking  and  Trust  Co.  v.  Parks,  170. 

26.  The  taxation  of  the  tangible  property  of  a  corporation,  and  the 
shares  of  stock  thereof,  is  not  double  taxation,  or  unconstitutional.  The 
property,  though  of  different  ownership,  must  be  taxed  by  the  municipali- 
ties from  which  such  corporations  derive  their  powers  and  franchises. 
Ibid.  170. 

27.  As  to  capital  stock — statute  relating  to  bridge  companies,  construed. 
The  act  of  May  1,  1873,  entitled  "An  act  to  provide  for  the  assessment  and 
taxation,  of  bridges  across  navigable  waters  on  the  borders  of  this  State," 
does  not  exempt  the  companies  owning  such  structures  from  the  payment 
of  taxes  upon  their  capital  stock.  Its  sole  object  is  to  declare  such  struc- 
tures real  estate,  for  the  purpose  of  sale  for  taxes  of  the  corporation. 
Quincy  Railroad  Bridge  Co.  v.  County  of  Adams,  615. 

28.  At  what  place  taxable.  Although,  at  common  law,  personal  prop- 
erty, as  a  general  rule,  has  no  situs  of  its  own,  but  follows  the  person  of 
the  owner,  the  rule  is  one  of  convenience  only,  and  is  subject  to  be  changed 
by  statute.  Therefore,  the  Revenue  law,  for  taxing  shares  of  stock  in  a 
banking  or  other  corporation  at  the  place  where  the  corporation  is  located, 
without  regard  to  the  residence  of  the  owners  of  such  shares,  is  constitu- 
tional and  valid.  This  applies  to  private  as  well  as  to  National  banks. 
Danville  Banking  and  Trust  Co.  v.  Parks,  170. 

29.  Of  a  corporation  chartered  in  this  and  another  State — its  capital  stock, 
where  taxable.  The  Quincy  Railroad  Bridge  Companj',  across  the  Missis- 
sippi river  at  Quincy,  originally  chartered  as  two  distinct  companies  by 
the  legislature  of  this  State  and  that  of  Missouri,  and  consolidated  by 
articles  which  were  confirmed  and  approved  by  the  legislature  of  this 
State,  is  an  association  incorporated  under  our  laws,  in  the  sense  of  the 
Revenue  law  authorizing  the  taxation  of  its  capital  stock.  Quincy  Rail- 
road Bridge  Co.  v.  County  of  Adams,  615. 

30.  The  general  Banking  law  of  1851,  and  the  several  acts  amendatory 
thereof,  at  least  so  far  as  providing  for  taxation,  have  been  repealed  by 
subsequent  legislation.     Danville  Banking  and  Trust  Co.  v.  Parks,  170#. 

The  refund  tax,  under  act  of  1875. 

31.  Is  public  revenue,  and  sureties  of  county  treasurers  are  liable  for  a 
faithful  accounting  of  it.     See  OFFICIAL  BONDS,  2. 

TAX  TITLE. 

Judgment  and  precept  necessary. 

1.  A  tax  deed  for  land,  without  introducing  in  evidence  the  judgment 
and  precept  for  the  sale,  shows  no  title.  A  valid  judgment  and  precept 
are  indispensable  to  show  a  transfer  of  title  by  a  tax  deed.  Cottingham 
et  al;  v.  Springer,  90. 
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THREATS.     See  CRIMINAL  LAW,  1  to  5. 

TOWNS. 

Change  of  towns. 

What  sufficient  evidence  thereof.     See  ELECTIONS,  7. 

TOWN  PLAT. 

Essential  to  its  validity. 

1.  A  town  plat,  to  become  valid  and  operative,  must  be  made  in  con- 
formity to  the  statute,  which  requires  that  a  survey  or  plat  shall  be  made 
by  the  county  surveyor,  and  certified  by  him,  and  that  the  person  making 
the  plat  or  map  of  the  town,  etc.,  shall  acknowledge  the  same  before  a 
justice  of  the  Supreme  or  judge  of  a  circuit  court,  or  a  justice  of  the 
pea«ee  of  the  county  where  the  land  lies,  and  be  acknowledged  by  the 
owners  of  the  land.     Thomas  v.  Eckard  et  al.  593. 

2.  A  town  plat  not  certified  by  the  county  surveyor,  and  not  acknowl- 
edged before  one  of  the  officers  named  in  the  law,  is  essentially  defective. 
And  a  certificate  of  acknowledgment  which  does  not  state  that  the  owners 
of  the  land  had  executed  the  map  and  certificate,  is  informal.     Ibid.  593. 

TRESPASS. 

For  personal  injury. 

1.  Threats  of  the  plaintiff — whether  they  may  he  proven  in  justification. 
See  CRIMINAL  LAW,  1  to  5. 

2.  Former  character  of  the  parties — whether  admissible.    See  same  title,  6. 

TROVER. 

By  an  officer — to  recover  property  levied  on. 

1.  The  fact  that  the  plaintiff  in  execution,  after  a  levy  has  been  made 
upon  corn,  and  after  it  has  been  wrongfully  taken  and  converted  by  the 
defendant,  gave  the  officer  instructions  not  to  sell  certain  other  corn  levied 
upon,  especially  where  it  is  shown  that  the  corn  not  sold  was  improperly 
levied  upon,  does  not  deprive  the  officer  of  his  right  to  maintain  trover 
against  the  defendant,  or  have  the  effect  to  release  the  levy.  Richardson 
v.  Hardin,  124. 

2.  The  neglect  to  sell  a  portion  of  a  lot  of  corn  levied  upon  under  an 
execution,  subsequent  to  a  conversion  of  the  remainder  by  a  third  person 
claiming  to  have  bought  the  same,  will  not  justify  the  wrongful  act  of  the 
defendant's  conversion,  especially  where  the  failure  to  sell  was  in  conse- 
quence of  a  superior  title  in  a  third  person.     Ibid.  124. 

3.  Where  a  levy  is  made,  by  mistake,  upon  property  not  subject  to  the 
execution,  it  is  invalid  to  that  extent  only,  and  its  subsequent  release  can 
not  affect  the  right  of  the  officer  to  recover  for  the  property  rightfully 
levied  upon  and  improperly  converted  by  another.     Ibid.  124. 
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What  amounts  to  a  conversion. 

4.  Where  the  owner  of  goods  delivered  possession  of  the  same  to'  a 
creditor  to  be  sold,  and  the  proceeds  applied  in  discharging  an  execution, 
then  a  lien  on  the  same,  and  in  paying  the  creditor's  debt,  and  what  was 
left  to  be  returned,  and  the  creditor  puts  his  agent  in  the  store  to  sell, 
and  afterwards  the  debtor  shuts  out  the  agent  and  refused  to  let  him  pro- 
ceed in  selling,  and  the  creditor  thereupon  replevied  the  goods,  and  they 
were  delivered  to  him  at  his  place  of  residence  in  a  diiferent  place,  when 
he  sold  part  of  them  in  his  store,  and  had  the  rest  sold  at  auction,  there 
being  no  sacrifice  on  them,  it  was  held,  there  was  no  wrongful  conversion 
of  the  goods  by  the  creditor,  and  that  he,  in  view  of  the  conduct  of  the 
debtor,  was  warranted  in  removing  and  selling  the  goods  at  a  different 
place  from  that  contemplated  by  the  parties.  Roush  et  al.  v.  Washburn, 
215. 

TRUSTS  AND  TRUSTEES. 
Whether  a  trust  arises. 

1.  Where  one  accepts  notes  of  another  in  trust  to  pay  such  person's  debt, 
and  agrees  with  the  creditor  to  either  turn  over  the  notes  to  him,  or,  when 
collected,  to  pay  him  the  money,  and  enters  upon  the  performance  of  the 
undertaking,  there  will  arise  an  obligation  on  his  part  to  execute  the 
trust  faithfully,  and  an  action  lies  in  favor  of  the  creditor  for  a  failure  to 
do  so.  He  makes  himself  a  trustee  for  the  creditor,  even  though  he  re- 
ceives no  compensation.      Walden  v.  Karr,  49. 

2.  Where  one  is  placed  in  the  management  of  property  of  another.  See 
ADMINISTRATION  OF  ESTATES,  4. 

Whether  a  trust  is  created. 

3.  Or  a  mere  power.  Where  a  woman,  in  contemplation  of  marriage, 
indorsed  certain  notes  held  by  her,  on  her  children,  to  one  son,  and,  by  a 
separate  instrument  in  writing,  declared  him  to  be  her  attorney  and  trus- 
tee to  retain  the  custody  and  complete  control  of  such  notes,  and  directed 
him  to  keep  the  same,  and  whenever,  in  his  judgment,  her  wants  required 
the  interest  on  the  notes,  or  any  part  thereof,  that  he  collect,  in  equal 
amounts,  from  the  makers,  whatever  sum  was  necessary  for  her  wants, 
and  pay  the  same  to  her,  and,  upon  her  death,  to  return  the  notes  to  the 
makers,  it  was  held,  that  the  instrument  was  not  only  a  power  of  attorney, 
but  also  created  a  complete  trust,  which  she  could  not  revoke  at  pleasure, 
and  that  it  made  the  son  not  only  trustee  for  her  own  benefit,  but  also  for 
the  benefit  of  the  makers  of  the  notes.     Light  v.  Scott.  239. 

Revocation  of  a  trust. 

4.  Where  a  party  makes  another  trustee  of  notes  indorsed  and  deliv- 
ered by  her  to  him,  not  only  for  her  own  benefit,  but  also  for  the  benefit 
of  the  makers  of  the  notes,  the  trustee  being  one,  she  can  not  revoke  the 
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same,  nor  will  a  court  of  equity  revoke  the  same,  where  no  abuse  of  the 
trust  is  shown,  and  it  is  a  perfectly  created  one.     Light  v.  Scott,  239. 
Resulting  trust. 

5.  Whether  proof  establishes  it.  Where  a  guardian  appointed  by  will 
loaned  money,  taking  a  note  secured  by  a  mortgage  payable  to  himself. 
he  being  described  therein  as  executor  of  the  estate  of  the  deceased  father 
of  his  wards,  it  was  held,  that  this  was  by  no  means  conclusive  evidence 
that  the  money  loaned  was  that  of  his  wards,  and  on  bill  filed  by  them 
many  years  after  to  reach  the  land  after  foreclosure  of  the  mortgage,  and 
its  purchase  by  the  guardian,  where  it  appeared  that  the  guardian  had 
accounted  for  all  the  money  shown  to  have  come  to  his  hands,  with  inter- 
est, and  settled  with  the  probate  court,  procured  his  discharge  and  paid 
all  taxes  on  the  land  with  his  own  money,  it  was  held,  that  no  relief  could 
be  granted  thereon,  and  the  bill  was  dismissed.  Railsback  et  al.  v.  Wil- 
liamson et  al.  494. 

Limitation. 

6.  In  case  of  trust.  The  Statute  of  Limitations  can  not  be  set  up  against 
the  enforcement  of  a  trust,  or  to  an  action  for  its  violation.  Even  if  it 
applied  to  such  a  case,  it  would  not  begin  to  run  until  the  trust  was  de- 
nied.     Walden  v.  Karr,  49. 

Classification  of  claims  against  estates. 

7.  What  is  money  in  trust,  as  belonging  to  the  sixth  class.  See  ADMINIS- 
TRATION OF  ESTATES,  1  to  4. 

TRUST  DEED. 

For  benefit  of  creditors. 

What  interest  passes,  and  whether  subject  to  execution  against  the  creditors. 
See  CONVEYANCES,  4. 

USURY. 

Whether  a  contract  is  usurious. 

1.  Usury  is  not  to  be  presumed  in  a  transaction,  but  must  be  shown 
by  the  party  setting  it  up.  In  this  case,  where  a  party  was  to  buy  and 
did  buy  $50,000  worth  of  cattle,  which  another  was  to  keep  and  prepare 
for  market,  and  the  purchaser  of  them  was  to  sell  them  to  reimburse  his 
advances,  with  interest,  and  receive  commissions  for  purchasing  and  sell- 
ing, it  was  claimed  there  was  usury,  as  the  purchaser  did  not  advance  all 
the  money  at  once,  and  rendered  no  services  for  the  reserved  commissions, 
but  it  did  not  appear  that  the  whole  sum  was  not  held  and  kept  ready  to 
pay  for  the  cattle  from  the  time  of  making  the  contract.  The  court  held, 
that  the  facts  did  not  show  usury,  there  being  no  allowance  of  the  com- 
missions, as  no  services  were  rendered.     Wilson  et  al.  v.  Kirby,  Ex'r,  566. 
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VENDOR  AND  PURCHASER. 

Failure  of  vendor  to  convey  in  time. 

1.  Remedy  of  purchaser  in  possession.  In  an  action  of  debt,  upon  a  bond 
for  the  conveyance  of  real  estate  within  sixty  days  from  its  date,  assign- 
ing, as  a  breach,  the  failure  to  convey  within  the  time  fixed,  the  defend- 
ants pleaded  that,  after  the  making  of  the  writing  obligatory,  and  before 
the  commencement  of  the  suit,  the  plaintiff,  under  the  bond,  entered  into 
and  took  possession  of  the  premises  therein  described,  and  remained  in 
the  use  and  occupancy  of  the  same  up  to  and  until  long  after  the  com- 
mencement of  the  suit,  and  that  the  defendants  executed  and  duly 
acknowledged  a  deed  to  the  plaintiff  to  the  lot  and  premises  described, 
containing  full  covenants  for  a  good  title  in  fee  simple,  and  free  from  all 
incumbrances,  on  a  day  named,  (after  the  expiration  of  the  sixty  days,) 
and  while  the  plaintiff  was  in  possession  of  the  premises,  and  offered  to 
deliver  the  same  to  the  plaintiff,  and  they,  from  that  time,  have  been,  and 
still  are,  ready,  and  offer,  to  deliver  the  same  to  the  plaintiff:  Held,  that 
the  pleas  presented  a  bar  to  the  action.     Long  v.  Saunders  et  al.  147. 

Recovering  back  purchase  money  paid. 

2.  Must  first  surrender  back  possession.  A  purchaser  of  land,  who  has 
paid  the  price  and  taken  possession,  can  not  maintain  an  action  to  recover 
back  the  purchase  money,  without  giving  up  the  possession  of  the  prem- 
ises. He  can  not  retain  the  use  of  the  estate  and  maintain  an  action  to 
recover  back  what  he  has  paid.     Ibid.  147. 

Rescission   by  vendor. 

3.  Relative  rights  of  the  parties.  Where  lots  were  sold,  the  purchaser 
paying  a  part  of  the  price,  giving  his  notes  for  the  balance,  and  received 
a  bond  for  a  good  and  sufficient  deed  on  full  payment,  and  went  into 
possession,  removed  a  house  from  one  of  the  lots,  and  a  fence,  and  dug  up 
the  soil  for  making  brick,  and  the  vendor,  when  the  last  note  matured, 
tendered  him  a  warranty  deed  and  demanded  payment,  which  was 
refused,  the  vendor  not  being  able  at  the  time  to  make  a  good  title,  and 
he  afterwards  conveyed  the  lots  to  another,  it  was  held,  that  as  the  vendor 
was  not  in  a  position  to  declare  a  forfeiture,  the  vendee  had  a  right  to 
recover  back  what  he  had  paid,  with  interest,  against  which  the  vendor 
could  set  off  the  value  of  the  building  and  fence,  the  value  of  the  use  and 
occupation  of  the  premises,  and  for  digging  up  the  soil,  and  for  any  other 
damage  he  might  have  sustained.     Bitzer  v.  Orban,  130. 

4.  Where  the  vendor  of  land  not  conveyed  rescinds  the  contract  by 
conveying  to  another,  for  non-payment,  he  having  first  tendered  a  con- 
veyance, when  he  can  not  make  the  title  agreed  to  be  made  he  will  be 
liable  to  refund  any  payments  made  to  him,  with  interest;  but  if  the  ven- 
dee has  had  the  use  of  the  premises,  and  damaged  the  same,  the  value  of 
the  use  of  the  property,  and  the  damage  done,  may  be  set  off  against  the 
vendee's  claim.     Ibid.  130. 
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VENUE. 

Change  of  venue. 

1.  By  whom  application  should  be  made.  Where  the  petition  for  a  change 
of  venue  is  neither  signed  nor  sworn  to  by  the  party  in  whose  behalf 
the  motion  is  made,  the  application  should  be  denied.  There  is  no  stat- 
ute authorizing  any  other  person  than  the  party  himself  to  petition  for 
a  change  of  venue.     McCauleyv.  The  People,  578. 

2.  As  to  diligence  to  be  shown.  An  affidavit  in  support  of  a  motion 
for  a  change  of  venue,  by  one  indicted  for  a  misdemeanor,  which  stated 
that  the  presiding  judge  was  prejudiced  against  him,  so  that  he  could 
not  expect  a  fair  and  impartial  trial,  and  that  a  full  knowledge  of  that 
fact  did  not  come  to  him  until  the  day  the  petition  was  presented,  is 
entirely  insufficient,  as  the  party  may  have  had  knowledge  before  then 
sufficient  to  satisfy  his  mind  of  the  prejudice.  McCann  v.  The  People, 
103. 

VERDICT. 
Impeaching    verdict. 

1.  By  affidavit  of  juror.  The  affidavit  of  a  juror  is  not  admissible  to 
impeach  his  verdict,  on  a  motion  for  a  new  trial.  He  is  not  competent 
to  show  that  the  damages  found  were  arrived  at  by  each  juror  mark- 
ing down  the  amount  thought  proper  by  him,  and  dividing  the  aggre- 
gate by  the  number  twelve.     Reed  v.   Thompson,  245. 

Putting  verdict  in  form. 

2.  There  is  no  error  for  the  court,  in  the  presence  of  the  jury,  and 
with  their  assent,  and  in  the  presence  of  a  defendant  found  guilty  of 
a  misdemeanor,  to  cause  the  verdict  to  be  put  in  form.  Godfriedson  v. 
The  People,  284. 

Objection  to  form. 

3.  Must  be  taken  in  the  court  below.     See  PRACTICE,  7. 

VOID  AND  VOIDABLE. 

Sale  under  power  in  mortgage. 

1.  If  made  by  agent  or  attorney  of  the  one  appointed — only  voidable.  See 
MORTGAGES  AND  DEEDS  OF  TRUST,  6. 

Sale  of  land  under  execution.  . 

2.  Sale  en  masse  not  void,  only  voidable.     See  SALES,  8. 
Deed  of  a  minor. 

3.  Not  void— only  voidable.     See  INFANTS,  1. 

WAIVER. 

As  to  exemption. 

What  amounts  to  a  waiver.     See  EXEMPTION,  3. 
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WARRANTY. 

Covenant  of  warranty.     See  COVENANTS  FOR  TITLE,  1. 

WHITESIDE  AND  ROCK  ISLAND  COUNTIES. 

Boundary  line  between  them.     See  BOUNDARIES,  5,  6,  7. 

WILLS. 

Bequest  "to  the  poor"  of  a  certain  county. 

1.  Construed.  A  bequest  of  money  "  to  the  poor  of"  a  certain  county, 
is  one  to  the  poor  of  the  county  in  a  technical  sense, — that  is,  those 
whom  the  county  is  under  legal  liability  to  support,  and  being  such,  the 
county  board  of  the  county  has  the  right  to  the  custody  and  control  of 
the  fund.     Prickett  et  al.  v.  The  People,  115. 

Of  a  charge  created  by  will. 

2.  Its  enforcement.  Where  a  father  devised  all  his  property,  real  and 
personal,  to  his  son,  charged  with  the  support  of  his  mother  during  life, 
and  the  son  died,  having  made  no  provision  for  the  support  of  his  mother, 
leaving  a  widow,  a  posthumous  child  being  born,  on  bill  by  the  widow  of 
the  testator,  the  court  fixed  $94  a  year  as  a  reasonable  annuity  for  her 
support,  to  be  charged  upon  the  real  estate,  and  decreed  that  the  widow 
and  heir  of  the  son  pay  the  same,  and,  in  default  thereof,  provided  for  a 
sale  of  the  land :     Held,  no  error.     Rhoades  et  al.  v.  Rhoades,  139. 

WITNESSES. 
Credibility. 

1.  Jury  to  judge.  The  jury  are  the  judges  of  the  credibility  of  witnesses 
although  there  is  no  evidence  impeaching  their  reputation,  and  in  case  of 
a  clear  conflict  in  their  evidence,  it  is  for  them  to  determine  who  told  the 
truth.  They  may  in  some  cases,  as  in  this,  give  more  credence  to  the 
testimony  of  one  witness,  than  to  four  testifying  differently.  Keokuk 
Northern  Line  Packet   Co.  v.  True,  608. 


